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Lea  v.  Lang. 

Security  for  Costs — Order  for — Application  to  Set  Aside — Terms — Payment 
of  Costs — Form  of  Order — Dismissal  of  Action. 

An  appeal  by  the  plaintiff  from  an  order  requiring  him  to  give  security 
for  costs  upon  the  ground  that  the  costs  of  a former  action,  brought  by 
plaintiff  against  defendant  for  the  same  cause,  were  unpaid,  was  dis- 
missed by  a Judge  in  Chambers,  and  a further  appeal  by  a Divisional 
Court,  which  held  (17  P.  R.  203)  that  the  plaintiff  could  not  answer 
the  application  for  security  by  shewing  that  the  former  action  was 
brought  without  his  authority.  The  costs  of  the  appeals  were  made 
payable  to  the  defendant  in  any  event.  The  plaintiff,  upon  application 
in  the  former  action,  then  had  the  judgment  for  costs  against  him 
therein  set  aside,  upon  the  ground  that  the  action  was  brought  without 
his  authority  ; and  afterwards  applied  to  set  aside  the  order  for 
security  for  costs  : — 

Held,  that  the  Master  in  Chambers,  in  setting  aside  the  order  for  security 
for  costs,  had  discretion  to  impose  terms,  and  the  terms  imposed,  viz. , 
payment  by  the  plaintiff  of  the  costs  of  obtaining  the  order  for  security, 
of  the  appeals  therefrom,  and  of  the  application  itself,  were  competent 
and  proper. 

As  to  the  form  of  the  order,  a dismissal  of  the  action,  in  the  event  of 
security  not  being  given  within  a limited  time,  was  authorized  by  Con. 
Rules  (1888)  1243  and  1246. 

[April  7,  1897. — Street,  J.] 

[December  18,  1897. — Divisional  Court.] 

An  appeal  by  the  plaintiff  from  an  order  of  Mr. 
Cartwright,  an  official  referee,  sitting  for  and  at  the 
request  of  the  Master  in  Chambers,  dismissing  an  applica- 
tion by  the  plaintiff  to  set  aside  an  order  for  security  for 
costs ; and  also  a substantive  motion  to  a Judge  in  Cham- 
bers, on  new  material,  to  set  aside  the  order  for  security 
for  costs. 

After  the  decision  of  a Divisional  Court  upon  appeal 
from  the  order  for  security  for  costs  in  this  action,  reported 
17  P.  R.  203,  the  plaintiff  applied  in  the  former  action, 
alleged  to  have  been  brought  in  his  name,  but  without 
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his  authority,  against  the  defendant,  and,  after  two  appeals, 
succeeded  in  having  the  judgment  against  him  for  costs  in 
the  former  action  set  aside ; and  then  applied  in  this  action 
to  be  relieved  from  the  order  for  security  for  costs.  Upon 
that  application,  Mr.  Cartwright  offered  to  set  aside  the 
order  for  security  for  costs  upon  terms,  but  the  plaintiff 
refused  those  terms,  and  an  order  was  then  made  dismissing 
the  plaintiff’s  motion  with  costs,  and  ordering  that  the 
action  should  also  be  dismissed  with  costs,  unless  the 
plaintiff  should  give  security  for  costs  within  two  weeks. 

The  plaintiff  then  made  the  present  motion,  which  was 
argued  before  Street,  J.,  in  Chambers,  on  the  12th  March, 
1897. 

A.  F.  Davidson , for  the  plaintiff. 

Aylesworth , Q.  C.,  for  the  defendant. 

Judgment  was  delivered  on  the  7th  April,  1897. 

Street,  J. — I am  of  opinion  that  the  question  to  be 
determined  upon  this  appeal  depends  upon  whether  the 
setting  aside  of  the  order  for  security  for  costs  is  a matter 
of  right,  or  one  to  be  exercised  only  in  the  discretion  of 
the  Court. 

An  action  was  brought  in  the  name  of  the  plaintiff 
against  the  defendant,  without  the  plaintiff’s  authority, 
and  was  dismissed,  upon  a motion  to  discontinue,  with 
costs,  which  were  taxed  at  some  $11  or  $12,  against  the 
plaintiff.  The  plaintiff  was  aware  that  the  action  had 
been  brought  before  it  was  dismissed,  and  gave  notice  to 
the  defendant  that  it  had  been  brought  without  his 
authority ; the  solicitor  who  had  brought  it  insisted  that 
he  had  authority  to  bring  it,  and  there  the  matter  stood 
until  the  defendant  entered  judgment  dismissing  it. 

The  plaintiff  then,  through  another  solicitor,  brought 
the  present  action  without  paying  the  costs  of  the  former 
one,  and  the  defendant  moved  upon  notice  for,  and  ob- 
tained, an  order  for  security  for  the  costs  of  the  present 
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action  on  the  ground  of  the  non-payment  of  the  costs  of 
the  former  one.  The  plaintiff  opposed  the  motion  upon 
the  ground  that  the  costs  in  the  former  action  had  not 
been  incurred  with  his  authority,  but  it  was  held  that  this 
question  should  not  be  decided  as  a side  issue  on  a motion 
for  security  for  costs.  This  view  was  held  by  the  Divisional 
Court,  to  which  the  plaintiff  finally  appealed,  after  a Judge 
in  Chambers  and  the  Master  in  Chambers,  in  succession,  had 
sustained  the  view  that  he  must  give  security  for  costs,  and 
the  order  of  the  Master  in  Chambers  to  that  effect  was  con- 
firmed, the  plaintiff  being  ordered  to  pay  the  costs  of  the 
proceedings  before  the  Master  and  of  the  two  appeals. 

Then  the  plaintiff  began  proceedings  to  set  aside  the 
judgment  against  him  in  the  former  action,  and  having  car- 
ried his  application  through  the  Master  in  Chambers,  who 
refused  it,  through  a Judge  in  Chambers,  who  granted 
partial  relief,  to  the  Divisional  Court,  which  granted  what 
he  asked,  he  applied  to  Mr.  Cartwright,  sitting  for  the 
Master  in  Chambers,  to  set  aside  the  order  for  security  for 
costs  upon  the  ground  that  he  had  now  demonstrated  that 
that  order  had  been  made  upon  a state  of  facts  which  no 
longer  existed,  and  that  the  existing  state  of  facts  would 
not  have  justified  the  making  of  the  order.  The  learned 
Referee  in  Chambers  was  of  opinion  that  the  granting  of 
the  application  was  a matter  of  discretion  and  not  of 
right,  and  he  offered  to  set  aside  the  order  for  security  for 
costs  if  the  plaintiff  would  pay,  forthwith  after  taxation, 
the  costs  of  the  motion  and  of  and  incidental  to  the  order 
for  security  for  costs,  and  of  the  two  appeals  from  it  in 
which  he  had  failed.  The  plaintiff  having  refused  this 
alternative,  an  order  was  made  dismissing  the  motion  with 
costs,  and  ordering  that  the  action  should  also  be  dismissed 
with  costs  unless  the  plaintiff  should  give  the  security  for 
costs  within  two  weeks. 

In  my  opinion,  the  view  taken  by  the  learned  Referee 
in  Chambers,  that  the  application  before  him  was  one  for 
the  indulgence  of  the  Court,  and  not  one  which  he  was 
entitled  to  have  granted  as  a matter  of  right,  was  the  cor- 
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rect  one.  The  plaintiff  was  wrong  from  the  beginning  in 
bringing  this  action  without  first  setting  aside  the  judg- 
ment against  him  for  the  costs  of  the  former  action ; the 
order  for  security  for  the  costs  of  the  present  action  was 
properly  made,  and  the  application  to  set  it  aside  upon  the 
ground  that  the  plaintiff  had  since  done  something,  which 
he  should  have  done  before  it  was  made  at  all,  is  plainly 
not  an  application  based  upon  any  right  given  to  him  by 
any  law  or  rule  of  practice,  but  one  to  be  granted  only 
upon  proper  terms,  if  at  all : see  Mathevjs  v.  Chichester 
(1861),  30  Beav.  135. 

And  I am  further  of  opinion  that,  under  all  the  circum- 
stances of  the  case,  the  terms  upon  which  the  learned 
Referee  offered  the  indulgence  asked  for  were  very  reason- 
able and  proper  terms  to  impose. 

The  appeal  must,  therefore,  be  dismissed  with  costs. 


The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  by  the  same  counsel,  before  a Divisional  Court 
composed  of  Boyd,  C.,  Ferguson  and  Robertson,  JJ.,  on 
the  9th  November,  1897. 


Judgment  was  delivered  on  the  18th  December,  1897. 

Boyd,  C. — Mathews  v.  Chichester  (1861),  30  Beav.  135,. 
shews  that  an  application  to  vacate  a bond  for  security 
for  costs  on  the  ground  of  changed  circumstances  is  an 
application  to  the  indulgence  or  discretion  of  the  Court, 
and  that  terms  may  be  imposed.  In  that  case  it  was  pay- 
ment of  the  costs  of  the  application. 

In  Eyre  v.  Baldwin  (1855),  4 Ir.  C.  L.  R.  270,  the  terms 
imposed  were  payment  of  the  costs  of  the  order  for  security 
and  of  the  motion.  That  is,  the  costs  incident  to  the  order 
thus  rendered  useless  were  required  to  be  paid  as  a condi- 
tion. See  also  Westenberg  v.  Mortimore  (1875),  L.  R.  10 
C.  P.  438,  per  Brett,  J. 

In  the  present  case  the  terms  imposed  were  payment  of 
the  costs  of  obtaining  the  order  for  security  and  of  the 
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appeals  thereon,  in  which  the  plaintiff  was  unsuccessful, 
and  of  the  application  itself.  These  were  terms  competent 
for  the  Court  to  impose,  though  the  cpsts  of  the  appeals 
were  given  to  the  respondent  in  any  event  at  the  close  of 
litigation.  If  it  is  right  to  do  away  with  the  order  for 
security,  all  the  costs  pertaining  to  that  part  of  the  pro- 
ceedings may  well  be  grouped  and  ordered  to  be  paid  as  a 
condition  of  obtaining  relief. 

The  whole  was  a matter  for  the  discretion  of  the  Court 
below,  and  on  appeal  we  ought  not  to  interfere  with  that 
discretion  as  exercised  in  the  present  case. 

The  form  of  the  order  in  appeal  need  not  be  changed  so 
as  to  provide  for  a stay  of  proceedings  till  the  terms  are 
complied  with,  and  may  go  so  far  as  to  order  a dismissal : 
Con.  Rules  (1888)  1243  and  1246. 

Affirm  order  with  costs. 

Ferguson  and  Robertson,  JJ.,  concurred. 


Appeal  dismissed  with  costs. 
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% Re  Sherlock. 

Appeal — Leave — Application  by  Executor  Under  Rule  938  (a) — Construc- 
tion of  Will — Divisional  Court — Court  of  Appeal — Interest  of  Executor 
— Reimbursement  of  Costs — Security  for  Costs — Status  of  Legatees  as 
Appellants — Contending  Benefciaries. 

Under  Con.  Rule  938  (a),  an  executor  applied  in  Chambers,  by  way 
of  originating  notice,  and  obtained  a determination  of  a question 
affecting  the  rights  of  legatees  under  the  will,  which  involved  the  con- 
struction of  the  will ; but,  upon  appeal  by  residuary  legatees,  the  order 
in  Chambers  was  reversed  by  a Divisional  Court,  which  put  a different 
construction  upon  the  will : — 

Held , that  the  judgment  of  the  Divisional  Court  was  a sufficient  protection 
to  and  indemnity  of  the  executor,  and  if  he  sought  to  appeal  to  the 
Court  of  Appeal,  he  must  do  so  at  his  own  risk  as  to  reimbursement  of 
the  costs,  in  the  event  of  failure  ; and  his  application  for  leave  to 
appeal  could  be  granted  only  upon  the  usual  terms  as  to  giving  security 
for  costs. 

The  legatees  interested  in  the  bequest  then  applied  for  leave  to  appeal 
from  the  decision  of  the  Divisional  Court,  and  to  dispense  with  security. 
It  was  objected  on  behalf  of  the  residuary  legatees  that  the  intervention 
of  the  applicants  raised  a question  between  contending  beneficiaries, 
and  that  there  was  no  jurisdiction  to  deal  with  such  a question  under 
Con.  Rule  938  : — 

Held , that  the  question  was  one  which  a Master,  in  taking  the  accounts 
and  making  the  inquiries  directed  to  be  taken  and  made  in  an  adminis- 
tration proceeding,  would  have  jurisdiction  to  deal  with ; and  if,  for 
the  purpose  of  ascertaining  and  determining  the  persons  to  whom 
legacies  were  payable,  and  the  amount  of  the  legacies,  it  should  become 
necessary  incidentally  to  place  a construction  on  the  will,  the  Master 
had  jurisdiction  to  do  so  ; and  the  test  of  jurisdiction  under  Con. 
Rule  938  was  whether  the  question  was  one  which,  before  the  existence 
of  the  Rule,  could  have  been  determined  under  a judgment  for  the 
administration  of  an  estate  or  execution  of  a trust.  f,  j 

Leave  to  appeal  granted  and  the  security  required  reduced  below  the 
usual  amount. 

[November  22  and  December  10,  1897. — Moss,  J.A.] 

An  application  by  George  W.  Meyer,  one  of  the  execu- 
tors of  the  will  of  Mary  Haig  Sherlock,  for  leave  to  appeal 
to  the  Court  of  Appeal  from  the  order  of  a Divisional 
Court  (28  O.  R.  638)  reversing  an  order  made  by  Meredith, 
C.J.,  in  Chambers,  upon  an  application,  by  way  of  origin- 
ating notice,  made  by  Mr.  Meyer  under  Con.  Rule  938,  as 
to  the  disposition  of  certain  moneys  of  the  estate. 

Rule  938  is  as  follows:  “The  executors  or  administrators 
of  a deceased  person  or  any  of  them,  and  the  trustees  under 
any  deed  or  instrument  or  any  of  them,  and  any  person 
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claiming  to  be  interested  in  the  relief  sought  as  creditor, 
devisee,  legatee,  next  of  kin  or  heir  at  law  of  a deceased 
person  * * may  serve  a notice  of  motion  returnable 

before  a Judge  of  the  High  Court  in  Chambers  for  such 
relief  of  the  nature  or  kind  following,  as  may  be  specified 
in  the  notice,  and  as  the  circumstances  of  the  case  may 
require,  that  is  to  say,  the  determination  without  an 
administration  of  the  estate  or  trust  of  any  of  the  following 
questions  or  matters : 

(a)  Any  question  affecting  the  rights  or  interests  of  the 
person  claiming  to  be  creditor,  devisee,  legatee,  next  of 
kin  or  heir  at  law,  or  cestui  que  trust. 

^ ^ ^ ^ ^ ^ 

( g ) The  opinion,  advice,  or  direction  of  a Judge  pur- 
suant to  section  37  of  the  Act  respecting  trustees  and 
executors  and  the  administration  of  estates.” 

The  question  upon  the  application  was  whether  a bequest 
of  “the  £290  due  from  the  Edwards  estate  in  England  * * 
to  be  equally  divided  among  the  daughters  of  Samuel 
Langford  Sherlock,”  passed  the  whole  of  the  Edward’s  debt,, 
which  was  in  fact  £2,900.  Meredith,  C.J.,  held  that  it 
did,  and  the  Divisional  Court  that  it  did  not.  The  daugh- 
ters of  Samuel  Langford  Sherlock  were  represented  on  the 
application  and  appeal  by  the  same  counsel  who  appeared 
for  Mr.  Meyer ; and  the  residuary  legatees  and  devisees 
appeared  by  counsel  and  opposed  the  original  application, 
and  were  the  appellants  in  the  Divisional  Court. 

The  application  for  leave  to  appeal  was  heard  by  Moss,, 
J.A.,  in  Chambers,  on  the  15th  November,  1897. 

McBrayne , for  Mr.  Meyer,  the  applicant. 

S.  Price , for  the  residuary  legatees  and  devisees. 

Judgment  was  delivered  on  the  22nd  November,  1897. 

Moss,  J.A. — The  originating  notice,  though  intituled 
in  the  matter  of  the  R.  S.  0.  ch.  110,  as  well  as  in  the 
matter  of  the  trusts  of  the  will  of  Mary  Haig  Sherlock, 
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was  not  dealt  with  by  Meredith,  C.J.,  as  a case  under  sub- 
sec. (g)  of  Con.  Rule  938,  but  as  a case  presented  under 
sub-sec.  (a). 

If  the  matter  had  been  presented  to  him  merely  as  one 
wherein  his  opinion,  advice,  or  direction  was  sought  pur- 
suant to  sec.  37  of  R.  S.  0.  ch.  110,  he  would  have  declined 
to  construe  the  will : He  Williams  (1868),  1 Ch.  Chamb. 
R.  372,  and  cases  cited. 

The  executor,  Mr.  Meyer,  who  very  properly  brought  up 
for  determination  the  question  which  had  arisen  in  the 
course  of  the  administration  by  him  and  his  co-executor  of 
the  testatrix’s  estate,  had  no  personal  interest,  and  only 
-sought  the  guidance  and  protection  of  the  Court. 

The  parties  interested  are  the  daughters  of  Samuel 
Langford  Sherlock,  on  the  one  hand,  and  the  residuary 
legatees  and  devisees  (of  whom  the  co-executor  is  one),  on 
the  other. 

The  judgment  of  the  Divisional  Court  is  a sufficient 
protection  to  and  indemnity  of  Mr.  Meyer,  and  if  he  seeks 
to  appeal  he  can  only  do  so  at  his  own  risk  as  to  reim- 
bursement of  the  costs  in  the  event  of  failure.  It  does 
not  appear  that  the  daughters  of  S.  L.  Sherlock  are  not 
content  with  the  judgment.  At  all  events  they  are  not 
applying  for  leave  to  appeal.  But  if  Mr.  Meyer  desires  to 
appeal,  he  may  do  so  upon  the  usual  terms  as  to  giving 
security  for  the  costs  under  Con.  Rules  826  et  seq. 

The  daughters  of  Samuel  Langford  Sherlock  then  applied 
for  leave  to  appeal  from  the  order  of  the  Divisional  Court, 
and  their  application  was  heard  by  Moss,  J.A.,  in  Chambers, 
on  the  8th  December,  1 897. 

J.  H.  Spence,  for  the  applicants. 

J.  S.  Denison , for  the  residuary  legatees  and  devisees. 

Judgment  was  delivered  on  the  10th  December,  1897. 

Moss,  J.A. — Upon  the  application  of  Mr.  Meyer  for  leave 
to  appeal  from  the  decision  of  the  Divisional  Court  I inti- 
mated my  impression  that  as  an  executor  he  would  be 
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sufficiently  protected  by  the  judgment,  and  that  an  appeal 
should  not  come  from  him.  The  daughters  of  S.  L. 
Sherlock,  who  are  the  legatees  interested  in  the  bequest  in 
question,  now  apply  for  an  order  giving  them  liberty  to 
appeal,  and  dispensing  with  the  security  required  by  Con. 
Rule  826. 

It  is  objected  on  behalf  of  the  residuary  legatees  and 
devisees,  who  oppose  the  application,  that  the  intervention 
of  the  applicants  raises  a question  between  contending  bene- 
ficiaries, and  there  is  no  jurisdiction  to  deal  with  such  a 
question  under  Con.  Rule  938.  The  test  of  jurisdiction  under 
the  corresponding  English  Rule,  O.  LV.,  r.  3,  is  stated  to  be 
whether  the  question  is  one  which,  before  the  existence  of 
the  Rule,  could  have  been  determined  under  a judgment  for 
the  administration  of  an  estate  or  execution  of  a trust: 
Re  William  Davies  (1888),  38  Ch.  D.  210  ; Re  Royle  (1889), 
43  Ch.  D.  18.  Applying  that  test  to  the  question  in  issue 
here,  I am  of  the  opinion  that  it  is  one  which  a Master,  in 
taking  the  accounts  and  making  the  inquiries  directed  to 
be  taken  and  made  in  an  administration  proceeding,  would 
have  jurisdiction  to  deal  with. 

The  form  of  administration  order  (No.  157)  shews  that 
an  account  has  to  be  taken  of  the  testator’s  legacies. 
Con.  Rule  953  directs  that  the  Master,  in  proceeding 
with  the  administration  inquiries  directed  under  an  order 
according  to  form  No.  156,  shall  take  the  accounts  and 
make  the  inquiries  mentioned  in  form  157,  or  such  of 
them  as  may  be  applicable  and  necessary.  The  form  of 
Master’s  report  in  such  cases  (No.  84)  indicates  that  the 
Master  has  to  ascertain  the  amount  of  the  legacy  payable 
to  each  legatee.  And  generally,  in  taking  accounts  and 
making  inquiries  under  any  order  of  reference,  the  Master 
has  vested  in  him  very  wide  powers. 

If,  for  the  purpose  of  ascertaining  and  determining  the 
persons  to  whom  legacies  are  payable  and  the  amount  of 
the  legacies,  it  becomes  necessary  incidentally  to  place  a 
construction  on  the  will,  I do  not  doubt  the  Master’s  juris- 
diction to  do  so. 
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And  if  the  estate  of  the  testatrix  was  being  administered 
in  Court,  the  Master  would  have  to  deal  with  and  deter- 
mine the  question  in  dispute  here. 

Speaking  of  the  procedure  by  originating  summons, 
Kekewich,  J.,  in  Re  JSTobbs,  [1896]  2 Ch.  at  p.  833,  says  : 
“ The  procedure  by  originating  summons  in  Chancery  * * 
has  enabled  the  Court  to  construe  a large  number  of  wills 
and  other  instruments  without  the  necessity  of  an  action 
being  brought  to  trial.  That  procedure  has  been  found 
extremely  beneficial.” 

The  will  here  has  been  construed  in  the  first  instance 
favourably  to  the  applicants,  but  in  the  Divisional  Court 
adversely  to  them.  The  amount  involved  is  considerable. 
The  applicants  were  respondents  in  the  Divisional  Court, 
and  if  the  decision  had  been  given  in  an  action,  would 
have  been  entitled  to  appeal  without  leave.  I do  not  think 
I ought  to  preclude  them  from  carrying  the  question  further. 
But,  having  regard  to  the  conflicting  statements  as  to  the 
nature  and  extent  of  the  charges  upon  the  £290,  I do  not 
see  my  way  to  dispensing  altogether  with  security. 

I think  the  applicants  should  have  leave  to  appeal,  but 
they  should  give  security  by  bond  for  $200,  or  by  paying 
$100  into  Court.  The  material  necessary  for  the  purposes 
of  the  appeal  is  slight  and  the  expense  cannot  be  very 
great. 

If  the  appeal  proceeds,  the  costs  of  this  application  will 
be  costs  in  the  cause  ; if  it  does  not  proceed,  the  applicants 
must  pay  them. 
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Bartram  v.  London  Free  Press  Printing  Company. 


Security  for  Costs — Libel — Newspaper — R.  S.  0.  ch.  57,  sec.  9 — Contenti- 
ous Affidavit  in  Ansioer. 

Upon  an  application  for  security  for  costs  made  under  R.  S.  0.  ch.  57, 
sec.  9,  by  the  defendant  in  an  action  for  an  alleged  libel  contained  in  a 
public  newspaper,  the  plaintiff  desired  to  read  and  have  the  benefit  of 
an  affidavit  made  by  himself  contradicting  the  statements  in  the  affi- 
davit of  the  agent  of  the  defendants  on  which  the  motion  was  based, 
and  contended  that  the  object  was  not  to  try  the  facts  on  affidavits, 
but  to  shew  that  the  agent  had  not  knowledge  of  the  facts,  that  many 
statements  made  by  him  were  not  true,  and  therefore  that  his  affidavit 
was  not  such  as  required  by  sec.  9 : — 

Held,  that  the  plaintiff’s  affidavit  could  not  be  read  or  used  upon  the 
application. 

[December  3,  1897. — Ferguson,  J.] 

An  appeal  by  the  plaintiff  from  an  order  of  the  junior 
local  Judge  at  London  requiring  the  plaintiff  to  give 
security  for  the  defendants’  costs  of  an  action  for  libel, 
under  the  circumstances  stated  in  the  judgment. 

The  appeal  was  heard  by  Ferguson,  J.,  at  the  Weekly 
Sittings  at  London,  on  the  2nd  December,  1897. 

The  plaintiff  appeared  in  person. 

A.  B.  Cox,  for  the  defendants. 

Southwick  v.  Hare  (1893),  15  P.  B.  222  ; Paladino  v. 
Gustin  (1897),  17  P.  B.  553  ; Lancaster  v.  Ryclcman  (1893), 
15  P.  B.  199  ; and  Swain  v.  Mail  Printing  Go.  (1894),  16 
P.  B.  132,  were  referred  to. 

Judgment  was  delivered  at  Toronto  on  the  following 

day. 

Ferguson,  J. — This  is  an  appeal  from  an  order  made 
by  the  local  Judge  at  London,  wThereby  the  plaintiff  was 
ordered  to  give  to  the  defendant  security  for  costs. 

The  action  is  for  alleged  libel  contained  in  a public 
newspaper,  and  the  application  for  such  security  was  made 
under  the  provisions  of  sec.  9 of  ch.  57,  B.  S.  O.  At  the 
argument  the  plaintiff  desired  to  read  and  have  the  benefit 
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of  an  affidavit  made  by  himself,  contradicting  the  state- 
ments in  the  affidavits  of  the  agent  of  the  defendants,  on 
which  the  motion  was  made,  or  many  of  them,  he,  the 
plaintiff,  contending  and  stating  that  the  object  was  not 
to  try  the  facts,  or  any  of  them,  on  affidavits,  but  to  shew 
that  the  defendants’  agent,  who  made  the  affidavits  in 
support  of  the  motion,  had  not  knowledge  of  the  facts ; 
that  many  statements  in  the  affidavits  made  by  him  were 
not  true ; and  that,  for  these  reasons,  they  did  not  constitute 
an  affidavit  such  as  is  required  by  the  9th  section  of  the 
Act. 

The  defendants’  agent  says  that  he  has  knowledge  of 
the  facts  deposed  to  by  him  : and,  after  consulting  the  cases 
to  which  I was  referred,  and  considering  the  matter,  I am 
of  the  opinion  that  this  contention  of  the  plaintiff  cannot 
succeed,  and  that  I should  not  read  or  use  this  affidavit  on 
this  appeal.  It  was  not  used,  as  I understand,  by  the 
learned  local  Judge. 

Then,  taking  the  case  as  disclosed  by  the  statement  of 
claim  and  the  affidavits  of  the  defendants’  agent  (to  which 
it  is  made  an  exhibit),  I am,  after  consulting  the  authori- 
ties, and  bestowing  the  best  consideration  I have  been  able 
on  the  subject,  of  the  opinion  that  the  appeal  fails,  and 
that  the  order  appealed  from  should  be  affirmed. 

I do  not  see  that  it  would  be  profitable,  or  that  I am 
called  upon,  to  write  at  greater  length,  adding  to  what  has 
already  been  written  on  the  subject. 

The  appeal  will  be  dismissed,  and  I think  the  dismissal 
should  be  with  costs,  if  such  costs  are  asked. 
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Re  Mathers. 

Infant — Trust  Fund — Payment  to  Guardian — Trustees  under  Will — Appli- 
cation for  Advice — R.  S.  0.  ch.  110,  sec . 37— Payment  into  Court . 

Where  an  infant  had  become  entitled  to  a fund,  the  subject  of  an  express 
trust  in  her  favour  under  a will,  and  the  fund  was  claimed  in  the 
infant’s  name  by  her  guardian  appointed  by  a Surrogate  Court,  but  the 
infant,  represented  by  the  official  guardian,  opposed  the  claim  : — 

Held,  that  it  was  not  a case  in  which  an  order  should  be  made  under 
R.  S.  0.  ch.  110,  sec.  37,  upon  the  application  of  the  trustees  of  the 
will,  determining  the  claim  of  the  guardian  ; but  that  the  trustees 
should  be  allowed  to  transfer  the  fund  into  Court. 

Huggins  v.  Law  (1887),  14  A.  R.  383,  distinguished. 

[December  6,  1897. — Meredith,  J.] 

A SUMMARY  application  by  J.  L.  Blaikie  and  David 
Morrice,  trustees  under  the  will  of  Agnes  Mathers,  deceased, 
for  the  opinion,  advice,  or  direction  of  a Judge  on  the 
question  of  the  right  of  Samuel  James  McCutcheon,  as 
surrogate  guardian  of  Winnifred  Dalton  McCutcheon,  an 
infant,  to  an  assignment  of  the  securities  for  the  sum  of 
$4,000  held  for  the  infant  by  the  applicants  as  such  trus- 
tees, or  for  an  order  directing  that  the  securities  be  assigned 
to  the  Accountant  of  the  Court,  or  for  an  order  appointing 
a newr  trustee  in  place  of  the  applicants. 

The  application  for  advice  was  made  under  sec.  37  (1) 
of  the  Act  respecting  trustees  and  executors  and  the 
administration  of  estates,  R.  S.  O.  ch.  110,  which  is  as 
follows 

Any  trustee,  executor,  or  administrator,  shall  be  at 
liberty,  without  the  institution  of  an  action,  to  apply  by 
petition  to  a Judge  of  the  High  Court,  or  by  summons 
upon  a written  statement  to  any  such  Judge  in  Chambers, 
for  the  opinion,  advice  or  direction  of  such  Judge  on  an}' 
question  respecting  the  management  or  administration  of 
the  trust  property  or  the  assets  of  a testator  or  intestate. 

The  application  was  heard  by  Meredith,  J.,  in  Cham- 
bers, on  the  22nd  October,  1897. 
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A.  Hoskin,  Q.C.,  for  the  applicants. 

W.  M.  Douglas , for  Samuel  James  McCutcheon. 

W.  Davidson , as  official  guardian,  for  the  infant. 

Judgment  was  delivered  on  the  6th  December,  1897. 

Meredith,  J. — The  application,  in  so  far  as  it  seeks 
advice,  is  made  under  the  provisions  of  sec.  37  of  ch.  110, 
R.  S.  0.  1887,  only : and  not  under  any  of  the  provisions 
of  the  new  Rules. 

That  statute  gives  liberty  to  apply  for  the  opinion, 
advice  or  direction  of  a Judge  on  any  question  respecting 
the  management  or  administration  of  trust  property  or 
the  assets  of  a testator  or  intestate. 

The  application  in  this  respect  is  for  an  order  or  direc- 
tion determining  the  claim  of  the  statutory  guardian  of 
the  infant  beneficiaries  to  the  fund  in  question. 

It  seems  to  me  that  such  a claim  can  hardly  be  said  to 
be  a question  respecting  the  management  of  the  trust  pro- 
perty. But,  if  it  be,  it  also  seems  to  me  to  be  one  of  so 
much  difficulty  and  importance  that  it  ought  not  to  be 
dealt  with  on  an  application  of  this  character : see  Re 
Williams  (1895),  22  A.  R.  196. 

Under  the  provisions  of  the  will  in  question,  in  the 
events  that  have  happened,  the  infant  has  become  entitled 
to  the  fund. 

The  statutory  guardian  claims  it  in  the  infant’s  name ; 
but  the  infant,  represented  on  this  application  by  the  offi- 
cial guardian,  objects  to  the  guardian’s  claim. 

The  case  is  not  one  of  a claim  which,  before  the  fusion 
of  law  and  equity,  could  be  enforced  by  action  at  law. 
The  guardian  would  be  obliged  to  seek  the  assistance  of  a 
Court  of  equity;  and  it  may  be  that  the  Court  of  Chancery, 
exercising  the  power  of  the  Crown,  as  'parens  patriae , over 
infants,  might  and  would  decline  to  give  effect  to  the 
claim. 

Huggins  v.  Law  (1887),  14  A.  R.  383,  goes  a long  way 
towards  supporting  the  guardian’s  claim ; but  there  are 
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these  differences : this  case  is  one  of  an  express  trust 
created  by  the  testatrix,  and  in  this  case  the  infant  is 
opposing  the  application  ; and  that  case  was  one  where 
the  money  had  been  paid  over  to  the  guardian ; and  it 
does  not  seem  to  overrule  such  cases  as  Mitchell  v.  Richey 
(1867),  13  Gr.  415,  in  which  it  is  said  that  the  rule  is  not  to 
direct  payment  over  to  the  guardian,  but  into  Court : see 
Campbell  v.  Dunn  (1892),  22  O.  R.  98,  at  p.  106. 

I shall,  therefore,  make  no  order  on  this  branch  of  the 
application. 

The  other  branch  of  it  asks  for  leave  to  transfer  the 
fund  into  Court;  and  that  is  the  proper  order  to  make. 
The  time  for  transferring  the  fund  has  come;  the  trustees 
can  relieve  themselves  from  all  responsibility  as  to  the 
proper  hand  to  receive  it  by  handing  it  over  to  the  Court : 
it  is  plainly  a case  within  the  provisions  of  the  Trustees’ 
Relief  Acts,  and  probably  the  same  result  would  have  fol- 
lowed if  the  guardian  had  sued  : but  there  will  be  nothing 
in  the  way  of  the  guardian  applying  to  the  Court  for  the 
fund,  if  so  advised  : the  trustees,  having  reached  the  time 
for  being  released,  ought  not  to  be  concerned  in  litigation 
over  a matter  between  the  beneficiary  and  the  guardian 
only. 

The  usual  order  may  go  on  this  branch  of  the  motion, 
with  costs  of  it  to  all  parties  out  of  the  fund. 
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Teetzel  v.  Dominion  Construction  Co. 

Appeal — Printed  Case — When  Ordered — Rule  802 — Terms. 

Except  where  for  the  convenience  of  the  Court  appeal  cases  ought  to  be 
printed,  the  Court  will  not,  as  a rule,  force  that  course  upon  an  unwil- 
ling appellant  at  the  instance  of  the  respondent,  upon  a motion  under 
Rule  802  (3). 

If  the  respondent  desires  to  have  the  appeal  case  printed,  he  may  have  it 
done  at  his  own  expense  ; and  the  appellant  may  be  put  upon  terms,  in 
the  event  of  a further  appeal  by  him,  upon  which  a printed  case  will  be 
necessary,  as  to  the  use  of  the  books  printed  by  the  respondent. 

[December  10,  1897. — Osier , J.  A.] 

This  was  an  application  by  the  plaintiff,  the  respondent 
in  the  Court  of  Appeal,  for  an  order  under  Rule  802 
requiring  the  printing  of  the  appeal  case. 

By  clause  (3)  of  Rule  802  “ in  the  event  of  difference  as 
to  the  question  of  printing,  the  appeal  book  shall  not  be 
printed  unless  upon  application]  the  Court  of  Appeal  or 
a Judge  thereof  so  orders.” 

The  motion  was  heard  by  Osler,  J.  A.,  in  Chambers,  on 
the  10th  December,  1897. 

Aylesvjorth,  Q.  C.,  for  the  motion. 

D'Arcy  Tate,  for  the  defendants,  the  appellants. 

Judgment  was  delivered  on  the  same  day. 

Osler,  J.  A. — Except  in  cases  where  for  the  conveni- 
ence of  the  Court  appeals  ought  to  be  printed,  the  Court 
would  not,  in  general,  force  that  course  upon  an  unwilling 
appellant  at  the  instance  of  the  respondent. 

The  rule  is  that  printing  is  not  to  be  required,  and  until 
the  Legislature  assumes  the  responsibility  of  directly  rever- 
sing the  rule — which  I may  say  I consider  an  inconvenient 
and  bad  one — the  Court  should  interfere  with  it  as  little  as 
possible. 

If  the  respondent  desires  to  have  the  books  printed,  he 
may  do  so  at  his  own  expense.  If  the  appellant  should 
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hereafter  desire  to  go  further,  and  a sufficient  number  of 
books  are  printed  for  the  Supreme  Court,  he  may  (must) 
use  them,  paying  the  now  respondent,  say,  three-fifths  of 
the  whole  cost  of  printing. 

The  terms  may  be  further  discussed  if  the  respondent 
accepts  the  order  I am  disposed  to  make. 


Macdonald  v.  City  of  Toronto  et  al. 


Parties — Substitution  of  Plaintiff — Class  Suit — Dismissal  of  Action — 
Appeal  to  Court  of  Appeal. 

Upon  motion  on  behalf  of  the  plaintiff  to  a Judge  of  the  Court  of  Appeal 
for  an  order  substituting  a new  plaintiff  for  him,  and  extending  the 
time  for  giving  security  for  the  costs  of  his  appeal  from  a judgment 
dismissing  the  action  and  for  delivering  reasons  of  appeal : — 

Held,  that  although  where  a judgment  has  been  pronounced  in  favour  of 
the  plaintiff  in  a class  action,  that  judgment  enures  to  the  benefit  of 
the  class,  and  he  cannot  deprive  the  others  of  that  benefit,  this  is  not 
so  where  the  action  has  been  dismissed  ; the  reasons  which  apply  in 
favour  of  depriving  a plaintiff  of  the  control  of  a favourable  judgment 
do  not  exist  in  the  case  of  an  adverse  decision  ; and  in  this  case  there  was 
no  ground  upon  which,  unless  by  consent  of  the  defendants,  an  order 
for  substitution  could  be  made. 

[December  17,  1897. — Moss,  J.  A.] 

This  was  an  application  made  by  the  plaintiff  and  one 
A.  H.  Rundle  to  a Judge  of  the  Court  of  Appeal  for  an 
order  substituting  the  latter  as  plaintiff  and  extending  the 
time  for  giving  security  for  the  costs  of  and  delivering  the 
reasons  for  an  appeal  to  that  Court  from  the  judgment  of 
the  High  Court  dismissing  the  action.  The  facts  appear 
in  the  judgment. 

The  motion  was  heard  by  Moss,  J.  A.,  in  Chambers,  on 
the  11th  December,  1897. 

Bradford,  for  the  motion. 

Fullerton,  Q.  C.,  and  W.  G.  Chisholm,  for  the  defen- 
dants, contra. 

3 —VOL.  XVIII.  O.P.R. 
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Judgment  was  delivered  on  the  17th  December,  1897. 

Moss,  J.  A. — This  is  an  application  for  an  order  substi- 
tuting one  A.  H.  Rundle  as  plaintiff  in  the  place  of  the 
present  plaintiff,  Mr.  E.  A.  Macdonald,  and  extending  the 
time  for  giving  security  for  the  costs  of  the  appeal  and 
delivering  the  reasons  for  appeal. 

The  action  is  by  Mr.  Macdonald,  on  behalf  of  himself  and 
all  other  ratepayers  of  the  city  of  Toronto,  against  the  cor- 
poration of  the  city  and  R.  J.  Fleming.  It  was  brought  to 
trial  before  Meredith,  J.,  who,  on  the  11th  of  November 
last,  delivered  judgment  dismissing  it  with  costs. 

Notice  of  appeal  from  this  decision  was  given  on  the  9th 
December  instant. 

In  this  state  of  the  case  Mr.  Macdonald  has  become  a 
candidate  for  office  as  a member  of  the  council  of  the  city  at 
the  next  municipal  election,  and  it  is  apprehended  that  the 
continuance  of  the  action  by  him  may  disqualify  him  as  a 
candidate,  and,  to  avoid  this,  further  proceedings  by  Mr. 
Macdonald  in  the  appeal  may  have  to  be  dropped.  It  is, 
therefore,  sought  to  have  Mr.  Rundle  substituted  for  him 
in  order  to  ensure  the  due  prosecution  of  the  appeal. 

The  application  is  opposed  by  the  defendants,  and  the 
question  is  whether,  in  face  of  opposition,  such  an  order 
can  be  made. 

It  was  contended  that  the  action  being  one  on  behalf  of 
a class,  and  having  reached  that  stage  where  judgment  has 
been  pronounced  on  the  merits,  the  power  of  the  plaintiff 
to  settle  or  abandon  it  has  ceased,  that  he  is  no  longer 
dominus  litis , and  that  any  member  of  the  class  may 
intervene  and  claim  the  benefit  of  the  proceedings,  and 
reliance  was  placed  on  Bank  of  Commerce  v.  Tinning 
(1893),  15  P.  R.  401,  and  cases  of  that  kind. 

No  doubt,  where  in  class  actions  such  as  were  dealt  with 
in  those  cases,  a judgment  has  been  pronounced  in  favour 
of  the  plaintiff,  that  judgment  enures  to  the  benefit  of  all 
members  of  the  class,  and  it  is  not  competent  for  the 
plaintiff,  who  has  sued  on  behalf  of  all,  to  deprive  the 
others  of  that  benefit. 
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But  where,  as  here,  the  action  has  been  dismissed,  it  does 
not  necessarily  follow  that  the  plaintiff’s  position  is  the 
same  as  if  the  result  had  been  favourable  to  his  claim. 

The  principle  upon  which  it  has  been  held  that  he  has 
lost  absolute  control,  after  a favourable  judgment,  is  that 
after  it  has  been  pronounced  no  other  member  of  the  class 
can  commence  or  prosecute  a similar  action,  because  he 
may  come  in  and  take  the  benefit  of  the  judgment 
pronounced . 

It  was  said  in  argument  that  the  result  of  a dismissal 
was  to  estop  any  other  member  of  the  class  from  com- 
mencing or  prosecuting  another  action  seeking  the  same 
relief.  No  case  was  cited  in  support  of  this  view,  and  the 
authorities  I have  seen  and  examined  appear  to  be  opposed 
to  it.  In  Smith  v.  Doyle  (1879),  4 A.  R.  471,  the  present 
Chief  Justice  of  Ontario  expressed  the  opinion,  at  p.  477, 
that  in  the  case  of  an  action  on  behalf  of  creditors  “ it 
surely  never  could  be  contended  that  because  a creditor 
who  has  chosen  to  file  a bill  on  behalf  of  himself  and  other 
creditors  fails  in  his  suit,  other  suits  can  be  affected.” 

Again,  with  reference  to  this  form  of  action,  it  has  been 
laid  down  that  if  an  action  on  behalf  of  a class  is  brought 
by  one  who  has  in  some  way  personally  disqualified  him- 
self, the  action  must  be  dismissed,  “ for  although  there  are 
a hundred  who  wish  to  institute  a suit,  and  are  entitled  to 
sue,  still  if  they  sue  by  a plaintiff  only  who  has  personally 
precluded  himself  from  suing,  that  suit  cannot  proceed.” 
A dismissal,  for  that  reason,  would  not,  I apprehend,  be  an 
answer  to  an  action  brought  by  another  qualified  member 
of  the  class. 

The  reasons  which  apply  in  favour  of  depriving  a plain- 
tiff* of  the  absolute  control  of  a favourable  judgment  do  not 
exist  in  the  case  of  an  adverse  decision. 

If  it  were  made  to  appear  that  the  plaintiff  was  acting 
in  collusion  with  the  defendants  to  drop  the  further  prose- 
cution of  the  action,  and  that  the  result  would  be  a serious 
detriment  or  prejudice  to  the  other  ratepayers  represented 
in  the  proceedings,  the  Court  might  (though  I do  not  now 
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so  determine)  see  its  way  to  intervene,  and  by  substituting 
another  plaintiff  prevent  the  carrying  out  of  such  a design. 

But  here  there  is  no  pretence  or  ground  for  pretence  of 
the  existence  of  such  a condition  of  affairs,  but  quite  the 
reverse. 

The  case  does  not  come  within  those  provided  for  by  the 
Buies,  where,  by  mistake,  the  action  has  been  instituted  in 
the  name  of  a wrong  person,  and  the  application  cannot  be 
dealt  with  under  those  Rules. 

I see  no  ground  upon  which,  unless  by  consent  of  the 
defendants,  I can  make  the  order  for  substitution. 


Alexander 

v. 

Iron  dale,  Bancroft,  and  Ottawa  Railway  Company. 

Discovery — Examination  of  Officer  of  Company — Production  of  Documents 
— Setting  Aside  Subpoena. 

In  an  action  against  an  incorporated  company  to  recover  a money  demand, 
the  defence  was  that  the  indebtedness,  if  any,  was  not  that  of  the  com- 
pany, but  of  the  president  in  his  private  capacity.  Upon  an  applica- 
tion for  a better  affidavit  on  production  of  documents  from  the  com- 
pany, it  had  been  determined  that  the  company  had  no  documents  to 
be  produced  : — 

Held,  by  Rose,  J.,  that  upon  the  examination  for  discovery  of  the  presi- 
dent as  an  officer  of  the  company,  he  could  not  be  compelled  to  produce 
documents  or  books  which  had  been  determined  not  to  be  in  possession 
of  the  company,  nor  his  own  books  or  documents  ; and  a subpoena 
served  upon  the  president  was  set  aside  quoad  the  production  of  docu- 
ments which  it  called  for. 

Held,  by  a Divisional  Court,  reversing  the  decision  of  Rose,  J. , that  the 
subpoena  should  not  be  set  aside,  for  the  affidavits  shewed  that  the 
accounts  of  the  defendant  company  were  kept  in  the  books  of  the  presi- 
dent ; and  the  practice  of  setting  aside  a subpoena,  as  laid  down  in 
Steele  v.  Savory,  [1891]  W.  N.  195,  was  one  to  be  followed  only  in 
exceptional  cases,  while  in  ordinary  cases  it  would  be  better  that  the 
question  of  production  of  documents  should  be  raised  before  the 
examiner. 

[December  18,  1897. — Pose,  J.] 

[January  17,  1898. — Divisional  Court.'] 

An  appeal  by  the  defendant  company  from  an  order  of 
the  Master  in  Chambers  dismissing  -a  motion  to  set  aside 
the  subpoena  duces  tecum  served  upon  Mr.  Pusey,  the 
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president  of  the  company,  requiring  him  to  produce, 
upon  an  appointment  for  his  examination  for  discovery 
as  an  officer  of  the  company,  “ the  books  of  the 
Irondale,  Bancroft,  and  Ottawa  Railway  Company,  and 
all  orders  issued  by  the  said  railway  company  in 
question  in  this  action,  and  all  letters  or  correspondence 
with  the  said  railway  company  or  with  one  Samuel 
Hargett  in  relation  to  the  matters  in  question  in 
this  action,  and  generally  all  books,  papers,  or  documents 
containing  any  minute  or  memorandum  in  any  way  relat- 
ing to  the  matters  in  question  in  this  action,  and  the 
books  referred  to  in  your  affidavit  herein  of  the  18th 
October,  1897,  which  you  allege  to  contain  entries  relating 
to  the  matters  in  question  herein.” 

The  facts  are  stated  in  the  judgment. 

The  appeal  was  argued  before  Rose,  J.,  in  Chambers,  on 
the  10th  December,  1897. 

W.  H.  Blake,  for  the  defendants. 

A.  C.  McMaster,  for  the  plaintiff. 

Judgment  was  delivered  on  the  18th  December,  1897. 

Rose,  J. — The  plaintiff’s  claim  is  as  assignee  of  one 
Harryett,  who  claims  to  ‘have  been  the  creditor  of  the 
company  in  respect  to  orders  given  by  the  company  in 
favour  of  employees  and  in  respect  to  other  matters.  The 
defence  is  that  the  company  is  not  indebted  at  all  to  the 
plaintiff’s  assignor,  but  that,  if  there  is  any  indebtedness, 
it  is  the  indebtedness  of  one  Pusey,  who  is  the  president 
of  the  company.  The  contest,  therefore,  is  as  to  whether 
the  company  is  liable  to  the  plaintiff,  or  whether  the 
liability,  if  any,  is  that  not  of  the  company,  but  of  Pusey. 

An  affidavit  of  documents  was  put  in  by  the  company 
in  which  it  was  stated  (although  the  affidavit  is  not  before 
me)  that  the  company  had  no  documents  to  produce. 

Upon  a motion  for  a better  affidavit,  affidavits  were 
filed  on  behalf  of  the  plaintiff,  in  answer  to  ,which  an 
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affidavit  from  the  president  was  also  filed.  It  is  not 
necessary  for  the  moment  to  determine  whether  these  affi- 
davits should  have  been  read.  It  is  plain  that  an  affidavit 
of  documents  is  final,  unless  it  is  shewn  to  be  incorrect 
from  the  admissions  in  the  pleadings  or  a statement  by  the 
deponent,  or  from  some  of  the  documents  produced,  shew- 
ing that  the  affidavit  is  untrue,  or  perhaps,  to  put  it  more 
accurately,  the  truth  of  the  affidavit  of  documents  cannot 
be  contested  upon  contradictory  affidavits.  However  that 
may  he,  the  Master,  upon  reading  the  material  before  him, 
refused  the  motion  to  compel  the  defendant  company  to 
file  a better  affidavit.  The  result  of  that  motion  was  to 
hold  that,  as  between  the  parties,  it  was  determined  upon 
the  affidavit  of  documents  that  there  were  no  documents 
in  the  hands  of  the  company  to  be  produced.  This  is  an 
attempt  to  require  the  company,  through  its  president,  to 
produce  documents  which  already  have  been  sworn  not  to 
be  in  the  possession  of  the  company,  in  an  affidavit  the 
truth  of  which  the  plaintiff  has  not  been  in  a position  to 
contest.  The  subpoena  also  requires  the  president  to  pro- 
duce what  appear  from  the  affidavit  referred  to,  to  be  his 
own  books.  I think  it  is  clear  that  the  plaintiff  may  not, 
upon  such  a proceeding,  require  the  president  to  produce 
the  books  of  the  company,  when  upon  the  application 
already  spoken  of  it  has  practically  been  held  that  the 
company  has  no  books  to  produce. 

The  plaintiff  may  examine  the  manager  for  discovery, 
and  if,  in  the  ordinary  course  of  discovery,  subject  to  the 
rules  governing  such  an  examination,  he  can  shew  that 
the  president  has  in  his  possession,  as  president,  books  of 
the  company,  he  possibly  may  lay  the  foundation  for  a 
further  application.  It  must  be  remembered  that  this 
examination  for  discovery  is  not  for  the  purpose  of  moving 
for  a better  affidavit  on  production.  That  motion  is 
already  disposed  of.  It  is  manifest  that  the  plaintiff'  can- 
not require  the  president  to  produce  his  own  private 
books  and  papers,  for  that  would  not  be  an  examination 
for  discovery,  but  would  be  an  examination  of  the  presi- 
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dent  as  a witness.  I may  refer  to  Steele  v.  Savory , W.  N. 
of  the  12th  December,  1891,  p.  195  of  the  bound  volume, 
as  some  support  to  this  application,  although  there  tho 
subpoena  was  set  aside  on  the  ground  that  it  was  an  abuse 
of  the  process  of  the  Court.  The  facts  are  not  quite 
similar,  but  the  observation  of  Mr.  Justice  Romer  is  very 
much  in  point,  when  he  says  : “ In  a case  like  this  a wit- 
ness was  entitled  to  come  to  the  Court  at  once,  and  was 
not  bound  to  stand  by  and  run  the  risk  of  having  some 
motion  for  attachment  or  some  other  proceeding  made  or 
taken  against  him  for  non-compliance  with  the  subpoena. 
He  was  entitled  to  come  and  have  it  discharged.” 

Mr.  Blake  did  not  urge  that  the  whole  subpoena  and  its 
service  should  be  set  aside,  but  only  so  much  of  it  as 
directs  production.  I think  the  president  may  attend  to 
be  examined  under  the  subpoena,  but  he  need  not  produce 
any  books  of  his  own,  and  the  evidence  before  the  Court 
is  that  there  are  no  books  of  the  company  subject  to 
production. 

The  costs  of  this  application  should  be  to  the  defendant 
in  any  event  of  the  cause. 

I may  refer  to  the  Annual  Practice  of  1897,  p.  650  et  seq. 

The  plaintiff  appealed  from  the  order  of  Rose,  J.,  and 
his  appeal  was  heard  by  a Divisional  Court  composed  of 
Armour,  C.  J.,  and  Street,  J.,  on  the  17th  January, 
1898. 

A . C.  McMaster,  for  the  plaintiff. 

W.  H.  Blake , for  the  defendants. 

Judgment  was  given  at  the  conclusion  of  the  argument. 

The  Court  differed  from  Rose,  J.,  in  their  view  of  the 
facts  disclosed  by  the  affidavits,  from  which  they  drew  the 
inference  that  the  railway  company  had  kept  no  books  of 
their  own,  but  the  accounts  of  the  company  were  kept  in 
the  private  books  of  Pusey  ; and,  looking  at  the  account 
produced  and  sworn  to  be  the  same  as  that  kept  in  Pusey’s 
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books,  it  was  clearly  an  account  which  the  plaintiff  was 
entitled  to  go  into,  because  it  contained  items  of  account 
against  the  plaintiff  for  freight  earned  by  the  railway 
company.  The  Court  also  considered  that  the  procedure 
adopted  in  Steele  v.  Savory,  [1891]  W.  N.  195,  was  a 
practice  which  should  be  adopted  only  in  exceptional 
cases  ; in  ordinary  cases  it  would  be  better  that  the  ques- 
tion of  production  should  be  raised  before  the  examiner. 
The  appeal  should  be  allowed  with  costs. 


Morphy  kt  ae.  v.  Fawkes  et  al. 


■Costs — Scale  of — Action  to  Set  Aside  Fraudulent  Conveyance — Amount  of 
Subject-matter. 

An  action  by  simple  contract  creditors,  the  amount  of  whose  claim  was 
less  than  $200,  suing  on  behalf  of  themselves  and  all  other  creditors,  to 
obtain  judgment  and  equitable  execution  against  the  lands  of  the 
debtor  conveyed  to  a third  person  in  alleged  fraud  of  creditors.  It 
appeared  that  the  land  was  worth  more  than  $200,  and  that  the  claims 
of  execution  creditors  exceeded  $600  in  the  aggregate  : — 

Held,  that  the  amount  of  the  subject-matter  involved  exceeded  $200,  and 
the  costs  should  be  taxed  on  the  higher  scale. 

Hall  v.  Pifo  (1886),  11  P.  R.  449;  Dominion  Bank  v.  Heffernan  (1886), 
ib.  504  ; and  Forrest  v.  Laycock  (1871),  18  Gr.  611,  followed. 

[December  20,  1897. — Boyd , C.] 

An  appeal  by  the  defendants  from  the  ruling  of  the 
junior  taxing  officer  at  Toronto  that  the  costs  of  the  action 
awarded  to  the  defendants  were  taxable  on  the  lower 
scale. 

The  writ  of  summons  was  issued  on  the  12th  June,  1896, 
and  the  claim,  as  shewn  by  the  indorsement,  was  for  judg- 
ment against  the  defendant  S.  Fawkes  for  $178.90,  the 
amount  of  a solicitors’  bill  of  costs,  and  to  declare  the 
defendant  Thomas  Griffin  a trustee  for  the  defendant  S. 
Fawkes  of  certain  premises  described  as  No.  347  Yonge 
street,  in  the  city  of  Toronto,  and  to  set  aside  a conveyance 
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of  the  premises  made  by  the  defendant  S.  Fawkes  to  the 
defendant  D.  Fawkes  as  fraudulent  and  void  against  the 
creditors  of  the  defendant  S.  Fawkes,  and  for  a lis  'pen- 
dens. 

The  plaintiffs’  solicitors  indorsed  on  the  writ  a memo- 
randum that  the  costs  were  to  be  on  the  lower  scale. 

Rule  1219  of  the  Con.  Rules  of  1888,  which  were  in 
force  when  the  action  was  begun,  provided  that : 

The  fees  and  disbursements  mentioned  in  the  2nd  or 
“ lower  scale  ” column  of  the  tariffs  A.  and  B.  shall  be  the 
amounts  taxable  in  respect  of  the  services  or  matters  there 
enumerated  in  all  actions  where  equitable  relief  is  sought 
in  any  of  the  following  cases  : — 

* * * * * 

(4)  By  any  person  seeking  equitable  relief  for  or  by 
reason  of  any  matter  whatsoever,  where  the  subject-mat- 
ter involved  does  not  exceed  the  sum  of  $200. 

This  Rule  disappeared  in  the  revision  of  1897,  there 
being  no  lower  scale  provided  by  the  tariffs  appended  to 
the  Con.  Rules  of  1897. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  20th  December,  1897. 

B.  E.  Swayzie,  for  the  defendants. 

W.  R.  Smyth , for  the  plaintiffs. 

Judgment  was  delivered  on  the  same  day. 

Boyd,  C. — In  this  case  “ the  subject-matter  involved  ” 
clearly  exceeds  $200.  The  action  is  by  simple  contract  cre- 
ditors who  sue  on  behalf  of  all  other  creditors  to  get  judg- 
ment and  equitable  execution  against  lands  of  the  debtor 
conveyed  to  a third  person  in  alleged  fraud  of  creditors.  It 
appears  on  the  plaintiffs’  writ  that  the  land  is  worth  more 
than  $200,  and  the  execution  creditors  exceed  $600  in  the 
aggregate,  and  to  satisfy  the  plaintiffs’  claim  these  lands 
must  be  sold  for  the  benefit  of  the  body  of  creditors : Hall 
4 — VOL.  XVIII.  O.P.R. 
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v.  Pilz  (1886),  11  P.  R.  449  ; Dominion  Bank  v.  Heffernan 
(1886),  ib.  504;  Forrest  v.  Lay  cock  (1871),  18  Gr.  611. 

The  case  of  Re  Hay , Brock  v.  Grant  * as  ruled  by  the 
taxing  officer  and  approved  by  Mr.  J ustice  Rose,  does  not 
touch  a case  like  the  present,  but  is  with  reference  to  the 
sole  claim  of  an  individual  plaintiff,  who  represents  only 
himself. 

The  appeal  is  allowed  with  costs,  and  the  officer  is  directed 
to  tax  on  the  higher  scale. 


* This  was  a case  which  came  before  Mr.  Thom,  the  senior  taxing 
officer  at  Toronto,  on  the  8th  March,  1897,  upon  the  taxation  of  the  costs 
awarded  to  a creditor  upon  an  appeal  from  a Judge’s  refusal  to  make  an 
administration  order.  The  creditor’s  claim  was  $113,  and  the  estate  was 
valued  at  $5,000.  Mr.  Thom  ruled  that  the  costs  should  be  on  the  lower 
scale,  but,  upon  appeal,  Armour,  C.J.,  on  the  15th  March,  1897,  held 
that  the  “ subject-matter  involved  ” was  the  amount  of  the  estate,  and 
not  of  the  plaintiff’s  claim,  and  directed  that  the  costs  should  be  taxed  on 
the  higher  scale.  The  opinion  expressed  by  Rose,  J. , was  upon  refer- 
ence to  him  by  Mr.  Thom  pending  the  taxation,  without  argument  by 
counsel.  Mr.  Thom’s  ruling  was  on  the  ground  that  the  aggregate  of 
the  claims  was  not  the  crux,  but  the  circumstance  that  any  one  of  them 
was  more  than  $200,  and  this  he  founded  on  Hyman  v.  Roots  (1865),  11 
Gr.  202,  and  Forrest  v.  Laycock  (1871),  18  Gr.  611. 
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Bank  of  Toronto  v.  Insurance  Company  of  North 
America. 

Particulars — Application  for — Close  of  Pleadings — Affidavit — Necessity — 

Trial. 

After  issue  joined  upon  the  statement  of  defence,  the  plaintiff  cannot 
obtain  an  order  for  particulars  of  the  defence  without  an  affidavit  shew- 
ing the  necessity  therefor.  They  cannot  be  for  the  purpose  of  pleading, 
and  there  must  be  evidence  that  they  are  required  for  the  purpose  of 
trial. 

Smith  v.  Boyd  (1897),  17  P.  R.  463,  followed. 

[December  30,  1897. — Pose , J.] 

An  appeal  by  the  defendants  from  an  order  of  the  Master 
in  Chambers  requiring  them  to  deliver  particulars  of  some 
of  the  paragraphs  of  the  statement  of  defence  in  an  action 
upon  a policy  of  fire  insurance,  assigned  to  the  plaintiffs 
by  the  John  Eaton  Company  (Limited),  whose  insured 
premises  were  destroyed  or  injured  by  fire.  The  facts  are 
stated  in  the  judgment. 

The  appeal  was  argued  before  Rose,  J.,  in  Chambers,  on 
the  28th  December,  1897. 

Ryclcman,  for  the  defendants,  cited  Smith  v.  Boyd 
(1897),  17  P.  R.  463;  Roberts  v.  Owen  (1890),  6 Times 
L.  R.  172 ; Sachs  v.  Speilman  (1887),  37  Ch.  D.  at  pp. 

303-5. 

R.  McKay,  for  the  plaintiffs,  relied  on  Katrine  Lumber 
Co.  v.  Liverpool,  etc.,  Ins.  Co.  (1896),  17  P.  R.  318;  Newport, 
etc.,  Co.  v.  Paynter  (1886),  34  Ch.  D.  88 ; The  Rory  (1882), 

7 P.  D.  117. 

Judgment  was  delivered  on  the  30th  December,  1897. 

Rose,  J. — This  was  an  appeal  from  the  order  of  the 
learned  Master  directing  particulars  under  certain  para- 
graphs of  the  statement  of  defence.  The  only  material  the 
Master  had  before  him  were  the  pleadings  and  proceedings 
in  the  action. 
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The  pleadings  must  have  been  those  upon  file,  for  no 
affidavits  was  filed,  even  as  to  the  state  of  the  cause. 

Looking  at  the  pleadings  and  proceedings  filed,  I find 
that  the  plaintiff  joined  issue  on  the  16th  September,  1897, 
and  on  the  same  day  filed  a jury  notice.  The  order  appealed 
from  was  not  made  until  the  22nd  day  of  December.  I can- 
not say  from  the  material  that  notice  of  trial  had  been 
served,  although  that  was  stated  by  counsel  before  me,  and 
1 think  not  contradicted. 

The  question  which  I propose  to  decide  is  not  whether, 
upon  a case  properly  made,  particulars  might  not  well  be 
ordered  under  the  paragraphs  referred  to,  but  whether, 
after  issue  joined  for  over  three  months,  the  plaintiff  can, 
as  of  course,  obtain  an  order  for  particulars  without  an 
affidavit  shewing  the  necessity  for  them. 

The  learned  Chancellor  in  Smith  v.  Boyd  (1897),  17  P.  R. 
at  p.  467,  collects  the  authorities  and  states  the  principle 
which  governs  the  delivery  of  particulars  as  follows  : “ Par- 
ticulars are  ordered  with  reference  to  pleading,  and  are 
distinguished  from  examination  for  discovery,  which  is  to 
get  at  the  knowledge  of  the  adverse  litigant.” 

Here,  it  is  manifest,  of  course,  that  the  plaintiff  did  not 
require  particulars  for  the  purpose  of  pleading,  and  there 
is  no  evidence  that  it  required  them  for  the  purpose  of 
trial.  The  plaintiff  appears  to  be  assignee  of  the  John 
Eaton  Company  of  certain  policies  of  insurance,  and  the 
particulars  upon  which  the  defendant  company  must  rely 
to  support  the  defence  are  facts  which  must  be  obtained 
largely,  if  not  altogether,  from  the  books  of  the  John  Eaton 
Company,  and  it  may  well  be,  and  I cannot  assume  to  the 
contrary,  that  the  information  as  to  such  facts  is  well  with- 
in the  power  and  control  of  the  plaintiff,  and  that  the 
plaintiff  knows  full  well  upon  what  facts  the  defendant 
company  intends  to  rely  to  support  its  defence.  It  may 
be  that  the  contrary  is  the  fact,  but  if  so,  I think  it  is  clear 
that  the  plaintiff  should  make  that  appear  by  affidavit. 

The  particulars  could  only  be  ordered  for  the  purpose  of 
assisting  the  plaintiff  at  the  approaching  trial.  It  was  said 
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that  the  Court  will  sit  for  the  trial  of  causes  within  a 
few  days,  and  that  the  delivery  of  particulars  under  this 
order  would  be  burthensome. 

I think,  having  regard  to  the  principles  laid  down  in 
Newport,  etc.,  Go.  v.  Paynter  (1886),  34  Ch.  T>.  88,  and 
Sachs  v.  Speilman  (1887),  37  Ch.  D.  295,  and  Smith  v. 
Boyd,  supra,  this  order  cannot  be  supported.  I do  not  say 
that  upon  a proper  case  made  particulars  might  not  be 
ordered.  If  the  plaintiff  can  make  it  appear  that  it  is 
necessary  for  the  purposes  of  the  trial  that  particulars 
should  be  ordered,  possibly  the  Court  might  order  them 
to  be  delivered ; but  until  the  plaintiff  has  examined  for 
discovery  and  failed  to  obtain  the  information  through 
difficulties  placed  in  its  way  by  the  defendant  company, 
or  by  affidavit  in  some  manner  shewn  that  it  will  be  preju- 
diced in  the  prosecution  of  the  trial  without  particulars,  1 
think  it  cannot  be  assumed  that  particulars  are  necessary. 

While  I allow  the  appeal,  I do  so  without  prejudice  to 
any  future  application  that  the  plaintiff*  may  make  upon 
proper  material.  The  costs  here  and  before  the  Master 
will  be  in  the  cause  to  the  defendant  in  any  event. 
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Brock  et  al.  y.  Tew. 

Pleading — Statement  of  Defence — Striking  Out — Prolixity — Embar- 
rassment. 

In  an  action  by  creditors  of  an  insolvent  partnership  against  the  assignee 
for  the  benefit  of  creditors  for  an  account  and  payment  of  dividends 
upon  the  estate,  and  interest,  the  defendant,  inter  alia,  set  out  in  his 
defence,  at  great  length,  certain  correspondence  between  his  solicitors 
and  the  plaintiffs’,  as  to  the  terms  upon  which  he  should  acknowledge 
the  right  of  the  plaintiffs  to  dividends,  as  to  the  securities  held  by  the 
plaintiffs,  the  value  placed  thereon,  and  the  claim  of  the  plaintiffs  for 
interest,  and  alleged  that,  for  the  sake  of  peace  and  to  avoid  litigation,  he 
paid  into  Court  a sum  of  money,  which  he  had  tendered  pursuant  to  the 
request  of  the  plaintiffs,  as  shewn  by  the  correspondence,  upon  condi- 
tions upon  which  the  plaintiffs  had  stated  they  were  willing  to  accept 
it,  with  the  exception  that  he  would  not  pay  interest  from  the  date 
fixed  by  them,  there  being,  as  he  submitted,  no  right  in  them  to  receive 
interest,  and  he  reserved  the  right  to  take  proceedings  to  recover  the 
amount  overpaid  in  case  the  security  of  the  plaintiffs  should  be  upheld, 
and  it  should  be  held  that  they  should  have  valued  it : — 

Held,  that  these  portions  of  the  defence  were  properly  stricken  out  as 
prolix  and  embarrassing. 

[November  6,  1897. — Falconbridge,  J.] 
[December  13,  1897. — Divisional  Court.) 

An  appeal  by  the  defendant  from  an  order  of  the  Master 
in  Chambers  directing  that  the  10th  and  11th  paragraphs 
of  the  statement  of  defence  should  be  stricken  out,  unless 
amended. 

The  action  was  brought  by  W.  R.  Brock  and  Company, 
creditors  of  an  insolvent  firm  of  Neill  & Small,  against 
Richard  Tew,  assignee  of  the  firm  for  the  benefit  of  credi- 
tors, under  R.  S.  0.  ch.  124,  for  an  account  and  payment 
of  dividends  upon  the  insolvent  estate  in  the  hands  of  the 
defendant,  and  interest. 

The  defendant  by  his  statement  of  defence  (para.  5) 
denied  that  the  plaintiffs  had  duly  proved  their  claim  upon 
the  estate  ; (6)  alleged  that  the  plaintiffs  held  security  for 
their  claim  ; (7)  that  the  defendant  had  obtained  a judg- 
ment in  another  action  setting  aside  a mortgage  made  by 
a member  of  the  insolvent  firm  to  a trustee  for  the  plain- 
tiffs, which  was  the  security  referred  to,  but  at  the  time  of 
the  commencement  of  this  action  the  plaintiffs  still  held 
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the  security  or  its  proceeds ; (8)  that  the  amount  realized 
by  the  plaintiffs  upon  the  security  was  $270,  for  which 
judgment  had  been  given  in  favour  of  the  defendant;  (9)  that 
the  defendant  on  the  23rd  September,  1897,  was  attended 
by  the  solicitor  for  the  plaintiffs,  who  asked  to  see  and 
was  shewn  the  accounts  of  the  defendant  in  respect  of  the 
estate  in  question,  and  was  supplied  with  all  information 
in  relation  thereto,  and  the  defendant  fully  accounted  to 
such  solicitor  in  all  matters  in  respect  of  such  estate. 

The  10th  paragraph  set  out  at  length  certain  corres- 
pondence between  the  solicitors  for  the  plaintiffs  and  de- 
fendant respectively,  which  followed  upon  the  interview' 
of  the  23rd  September,  as  to  the  terms  upon  which  the 
defendant  should  acknowledge  the  right  of  the  plaintiffs 
to  dividends  upon  the  estate,  as  to  the  securities  held  by  the 
plaintiffs,  the  value  placed  thereon,  and  the  claim  of  the 
plaintiffs  to  interest.  This  paragraph  wTas  about  twenty 
folios  in  length,  and  contained  nothing  but  a transcript 
of  the  letters  referred  to,  except  a statement  that  this  action 
was  begun  on  the  1st  October,  1897,  the  day  on  which  the 
defendant’s  solicitors  received  from  the  plaintiffs’  solicitor 
the  last  letter  of  those  set  out. 

The  11th  paragraph  was  as  follows  : “ This  defendant, 
however,  for  the  sake  of  peace  and  to  avoid  litigation,  pays 
into  Court  herewith  the  sum  of  $310.56,  and  pleads  that 
this  defendant  tendered  the  said  amount  pursuant  to 
request  of  the  plaintiffs  herein,  as  shewn  by  the  corres- 
pondence hereinbefore  set  out,  and  upon  terms  and  con- 
ditions upon  which  the  said  plaintiffs  had  stated  they  were 
willing  to  accept  the  same,  with  the  exception  that  the 
said  defendant  would  not  pay  interest  upon  the  said  divi- 
dends from  the  date  fixed  by  the  said  plaintiffs,  there  being, 
as  the  defendant  submits,  no  right  in  the  said  plaintiffs  to 
receive  interest  upon  the  said  dividends  ; and  the  defen- 
dant reserves  the  right  to  take  proceedings  to  recover  the 
amount  overpaid  in  case  the  security  of  the  plaintiffs 
should  be  upheld,  and  it  should  be  held  that  the  said  plain- 
tiffs should  have  valued  their  said  security.” 
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These  were  the  paragraphs  which  the  Master  ordered  to 
be  stricken  out. 

The  appeal  was  argued  before  Falconb ridge,  J.,  in 
Chambers,  on  the  1st  November,  1897. 

R.  McKay,  for  the  defendant. 

H.  Cassels,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  6th  November,  1897. 

Falconbridge,  J. — Even  in  the  lamentable  state  to 
which  pleading  has  been  reduced  under  the  modern  sys- 
tem, the  setting  out  at  enormous  length  of  correspondence 
between  solicitors,  which  can  be  material  only  as  evidence 
by  way  of  admission,  must  be  embarrassing. 

Paragraph  11  is  not  a plea  of  payment  into  Court  under 
Rule  421,  and  is  also  objectionable. 

The  learned  Master’s  order  is,  in  my  opinion,  right,  and 
the  appeal  will  be  dismissed  with  costs  to  be  costs  in  the 
cause  to  the  plaintiffs  in  any  event. 

The  defendant  appealed  also  from  this  decision,  and  his 
appeal  was  heard  by  a Divisional  Court  composed  of 
Meredith,  C.  J.,  Rose  and  MacMahon,  JJ.,  on  the  13th 
December,  1897. 

R.  McKay,  for  the  defendant,  cited  Stratford  Gas  Co.  v. 
Gordon  (1892),  14  P.  R.  407,  and  Bank  of  Hamilton  v. 
George  (1895),  16  P.  R.  418. 

H.  Cassels,  for  the  plaintiffs,  referred  to  the  general  Rules, 
of  Pleading  in  the  Con.  Rules  of  1897,  Nos.  264  et  seq. 

Rule  268  provides  that  “ pleadings  shall  contain  a con- 
cise statement  of  the  material  facts  upon  which  the  party 
pleading  relies,  but  not  the  evidence  by  which  they  are  to 
be  proved.” 

And  Rule  275  that  “ where  the  contents  of  any  docu- 
ment are  material,  it  shall  be  sufficient  in  any  pleading  to 
state  the  effect  thereof  as  briefly  as  possible,  without  set- 
ting out  the  whole  or  any  part  thereof,  unless  the  precise 
words  * * are  material.” 
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Judgment  was  delivered  at  the  close  of  the  argument. 

Meredith,  C.  J. — I think  it  is  time  that  the  pendulum 
was  swung  back  a little  in  this  practice  as  to  pleading. 
It  is  getting  now  into  such  a condition  that  it  is  almost 
impossible  to  say  that  there  is  any  such  thing  as  a 
pleading  on  the  part  of  defendant  or  plaintiff.  This  plead- 
ing, it  seems  to  me,  violates  at  least  two  of  the  Rules 
referred  to  in  the  argument.  I do  not  see  how  it  was  at 
all  necessary,  in  stating  what  is  sought  to  be  raised,  to  set 
out  the  correspondence  in  full,  three-fourths  of  which  has 
nothing  to  do  with  the  facts  which  the  defendant  sought 
to  plead.  In  drafting  pleading  of  this  sort,  I am  afraid 
the  party  or  counsel  drafting  it  forgot  not  only  that  the 
solicitor  and  counsel  on  the  other  side  have  to  be  advised  of 
the  issue  tendered,  but  that  the  Court  when  the  record 
reaches  it  ought  to  find  a record  which  would  direct  its 
attention  specifically  to  the  points  at  issue.  Looking  at 
this  record,  we  find  four  and  a half  pages  of  correspondence 
that  have  to  be  waded  through  in  extenso  to  find  out  what 
the  pleader  is  driving  at.  And  then  he  does  not  assist  you 
to  find  out  what  issue  he  is  tendering,  but  leaves  it  to  the 
other  side  to  find  out. 

I think  the  issue  might  be  set  out  entirely  in  very  few 
words.  We  are  drifting  and  have  drifted  into  a shockingly 
bad  system  of  pleading. 

Rose,  J. — I agree. 

MacMahon,  J.— I quite  agree.  I do  not  think  there 
was  any  issue  pleaded. 

Appeal  dismissed . 
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Hermann  v.  Mandarin  Gold  Mining  Company  of 
Ontario. 


Notice  of  Trial — Irregularity — Close  of  Pleadings — Service  of  Papers — 

Waiver. 

On  the  last  day  for  delivering  the  statement  of  defence,  which  was  also 
the  last  day  for  serving  notice  of  trial,  the  defendants  filed  their  defence, 
a few  minutes  before  four  o’clock,  and  served  it  at  the  office  of  the 
plaintiff’s  solicitor  about  the  same  time.  The  plaintiff  immediately 
filed  a joinder  of  issue,  and  then  served  it  and  also  notice  of  trial,  before 
four  o’clock,  on  the  clerk  of  the  defendants’  solicitor,  in  Osgoode  Hall. 
On  the  same  day,  but  before  the  defence  was  filed,  the  plaintiff  also 
served  the  joinder  and  notice  of  trial  at  the  office  of  the  defendants’ 
solicitor  : — 

Held , that  the  notice  of  trial  was  irregular,  for  it  could  not  be  properly 
served  until  after  the  close  of  the  pleadings  ; and  the  service  upon  the 
clerk  at  Osgoode  Hall  was  of  no  avail ; it  could  only  be  effective,  if  at 
all,  from  the  moment  when  it  reached  the  solicitor  himself. 

Mcllroy  v.  Mcllroy  (1891),  14  P.  R.  264,  followed  in  preference  to 
Broderick  v.  Broatch  (1888),  12  P.  R.  561. 

Held , also,  that  the  issuing  by  the  defendants  of  an  order  to  produce  at 
the  same  time  that  they  filed  their  defence  did  not  waive  the  irregularity 
of  the  notice  of  trial. 


[December  4,  1897. — The  Master  in  Chambers.'] 
[December  7,  1897. — Rose,  J.] 

A motion  by  the  defendants  for  an  order  setting  aside 
the  notice  of  trial  served  by  the  plaintiff  as  irregular, 
on  the  ground  that  it  was  served  before  the  close  of  the 
pleadings.  The  facts  are  stated  in  the  judgment. 

Rule  530  of  the  new  Rules  of  1897  provides  that : 

After  the  close  of  the  pleadings  either  party  may  give 
notice  of  trial. 

By  Rule  267  : 

Delivering  a pleading  shall  include  filing  and  service. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  3rd  December,  1897. 

George  Ritchie , for  the  defendants. 

J.  F.  Edgar , for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 
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The  Master  in  Chambers. — The  29th  of  November  was 
the  last  day  for  the  defendants  to  file  their  statement  of 
defence,  and  also  for  the  plaintiff  to  give  notice  of  trial  for 
the  Rat  Portage  Sittings  commencing  on  the  9th  instant. 

The  defendants’  solicitor,  with  the  evident  intention  of 
preventing  the  plaintiff  from  proceeding  to  trial  on  the 
9th  instant,  .refrained  from  delivering  his  statement  of 
defence  until  4 p.m.  of  the  29th  November.  Prior  to  the 
delivery  of  the  defence,  the  plaintiff’s  solicitors  served  a 
joinder  of  issue  and  a notice  of  trial,  and  in  five  minutes 
thereafter  the  defendants’  solicitor  delivered  the  statement 
of  defence. 

It  is  true  that  the  statement  of  defence  was  filed  immedi- 
ately before  the  filing  of  the  joinder  of  issue  ; but,  although 
“ delivery  ” of  a pleading  includes  the  filing  of  it  (Rule  267), 
yet  merely  “ filing  ” it  does  not  include  ‘‘  delivery  ; ” so 
that  until  both  served  and  filed  a pleading  cannot  be  said 
to  be  delivered. 

In  this  case  the  defence,  although  delivered  in  proper 
time,  and  therefore  regular,  was  so  delivered  after  issue 
joined  and  notice  of  trial  given.  I hold,  therefore,  that 
the  notice  of  trial  was  given  before  the  close  of  the  plead- 
ings, and  must  be  set  aside  : Rule  530  ; Mcllroy  v.  Mcllroy 
(1891),  14  P.  R.  264;  Piper  v.  Benjamin  (1896),  17  P.  R.  267. 
Costs  to  the  defendants  in  any  event. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  heard  by  Rose,  J.,  in  Chambers,  on  the  6th  December, 
1897. 

•/.  F.  Edgar , for  the  plaintiff. 

Masten , for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

Rose,  J. — In  this  case  an  appeal  was  heard  yesterday 
from  the  order  of  the  Master  in  Chambers  setting  aside 
the  notice  of  trial.  As  the  Court  is  to  be  held  on  the  9th 
of  this  month,  it  is  necessary  that  the  matter  should  be 
immediately  disposed  of,  and  I have  therefore  considered  it. 
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The  29th  of  November  was  the  last  day  for  delivering  the 
statement  of  defence,  and  also  the  last  day  for  serving 
notice  of  trial.  Five  minutes  before  four  on  the  afternoon 
of  the  29th  notice  of  trial  was  served.  Between  that  and 
four  o’clock  the  statement  of  defence  was  filed  and  an 
order  to  produce  taken  out  by  the  defendant,  and  the 
joinder  of  issue  filed  by  the  plaintiff*.  Therefore  the  notice 
of  trial  was  served  before  the  pleadings  were  closed. 

The  Buies  permit  the  notice  of  trial  to  be  served  after 
the  close  of  the  pleadings.  The  plaintiff  relied  upon 
the  case  of  Broderick  v.  Broatch  (1888),  12  P.  B.  561, 
decided  by  the  late  Mr.  Dalton,  I think,  in  which  he  laid 
down  the  rule  that  the  Court  would  not  consider  frac- 
tions of  a day,  in  a case  somewhat  similar.  That  case 
was  distinguished,  if  the  distinction  makes  a difference, 
in  Mcllroy  v.  Mcllroy  (1891),  14  P.  B.  264,  by  my  learned 
brother  Street.  The  distinction  or  the  difference  pointed 
out  was  that  in  Broderick  v.  Broatch  the  defendant 
was  in.  default,  the  statement  of  defence  being  filed  or 
delivered  the  day  after  it  was  due.  I confess  I am  unable 
to  see  that  that  makes  any  difference,  although  possibly  it 
does, — it  must  have  been  considered  to  have  made  a 
difference.  But  if  there  is  no  difference  between  Broderick 
v.  Broatch  and  Mcllroy  v.  Mcllroy , I prefer  the  decision 
in  Mcllroy  v.  Mcllroy , and  follow  it.  My  learned 
brother  Street  there  says  very  pertinently,  if  I may  say 
so  : “ These  Buies  w7ere  intended  to  govern  the  practice  of 
the  Courts,  and,  in  order  to  avoid  confusion  in  that  prac- 
tice, it  is  necessary  that  they  should  be  adhered  to.” 

In  this  case,  if  I should  give  effect  to  the  plaintiff  ’s  con- 
tention, a plaintiff  might  serve  notice  of  trial  on  the  morn- 
ing of  the  last  day  for  delivering  statement  of  defence,  and 
if  the  defence  should  come  in  any  time  during  that  day, 
then  the  notice  of  trial  would  stand  good.  I cannot  con- 
ceive that  that  is  the  meaning  of  the  Buies  or  the  practice 
which  the  Buies  intend  to  set  up. 

I was  asked  to  consider  the  effect  of  the  defendant  tak- 
ing out  the  order  to  produce  after  filing  the  statement  of 
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defence.  I think  the  only  effect  of  that  was  to  estop  the 
defendant  from  setting  up  that  the  statement  of  defence 
had  not  been  delivered,  delivery  embracing  both  filing  and 
serving,  but  I cannot  impute  to  a solicitor’s  clerk  know- 
ledge of  the  fact  that  a few  minutes  before,  perhaps  two 
or  three  minutes  before,  a notice  of  trial  had  been  served 
at  the  office  down  town. 

Service  of  the  joinder  and  notice  of  trial  was  also  made 
upon  the  clerk  of  the  defendant’s  solicitor  in  the  office  of  the 
Clerk  of  Records  and  Writs,  or  in  this  building,  after  the 
filing  of  the  joinder.  I cannot  hold  that  to  be  good  service 
at  the  moment  when  the  paper  was  handed  to  the  clerk. 
If  it  came  to  the  office  of  the  principal,  and  was  received 
by  the  principal  subsequently,  possibly  from  that  time 
it  might  be  good  service.  I do  not  say  whether  it 
would  or  would  not,  but  certainly  I cannot  give  any  sup- 
port to  the  principle  which  is  suggested  as  being  good 
practice,  that  service  upon  a solicitor’s  clerk  at  Osgoode 
Hall  would  be  service  upon  the  solicitor  in  the  ordinary 
course  of  practice. 

I think  in  a case  like  this,  where  the  plaintiff  issues  his 
writ  almost  on  the  last  day,  or  institutes  his  proceedings 
so  near  to  the  time  of  holding  Court  as  to  get  himself  into 
difficulty,  he  cannot  expect  any  assistance,  even  if  assist- 
ance could  be  rendered. 

In  this  case  the  place  of  trial  is  Rat  Portage,  and  I can 
well  understand  the  defendant’s  solicitor  taking  advantage 
of  the  practice  not  to  be  rushed  down  to  trial  within  a 
few  days  before  the  sittings  of  the  Court.  However  that 
may  be,  and  whatever  the  motive  which  may  have  influ- 
enced the  solicitor  for  the  defendant,  no  one  can  complain 
if  the  practice  is  strictly  followed  to  obtain  any  advantage 
which  one  may  think  an  advantage  for  his  client. 

The  appeal  must  be  dismissed  with  costs  in  the  cause  to 
the  defendant  in  any  event. 
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Connolly  v.  Dowd  et  al. 

Discovery — Examination  of  Party — Residence  out  of  Jurisdiction — Subpoena 
— Special  Order — Rules  439,  443,  477. 

A party  resident  out  of  the  jurisdiction  cannot  be  examined  for  discovery 
in  an  action  unless  by  means  of  a special  order  made  under  Rule  477  of 
the  Rules  of  1897  ; and,  if  served,  pursuant  to  Rules  439  and  443,  while 
temporarily  in  the  jurisdiction,  with  an  appointment  and  subpoena  for 
his  examination,  cannot  be  compelled  to  attend  thereon. 

Comstock  v Harris  (1887),  12  P.  R.  17,  is  no  longer  applicable  owing  to 
changes  in  the  Rules. 

[December  14,  1897. — Divisional  Court.] 

An  appeal  by  the  plaintiff  from  an  order  of  Falcon - 
BRIDGE,  J.,  in  Chambers,  affirming  an  order  of  the  Master 
in  Chambers  which  required  the  plaintiff  to  attend,  at  his 
own  expense,  for  examination  for  discovery,  after  failure 
to  attend  pursuant  to  a subpoena  and  appointment  served 
upon  him  at  the  city  of  Toronto  for  his  examination  there. 
The  plaintiff  was  only  temporarily  in  Toronto  when 
served,  his  residence  being  out  of  the  jurisdiction.  He 
was  paid  the  sum  of  $1  as  conduct  money. 

The  following  of  the  Consolidated  Rules  of  1897  are 
applicable : — 

439. — (1)  A party  to  an  action  * * may  without 

any  special  order  * * be  orally  examined  before  the 

trial  touching  the  matters  in  question,  by  any  party 
adverse  in  interest;  and  may  be  compelled  to  attend  and 
testify  in  the  same  manner,  upon  the  same  terms,  and 
subject  to  the  same  rules  of  examination,  as  a witness, 
except  as  hereinafter  provided. 

443. — Where  a party  is  entitled  to  examine  another 
party  or  person  he  may  procure  an  appointment  therefor 
from  the  local  Registrar,  * * or  a special  examiner,  in 

the  county  where  the  party  or  person  to  be  examined 
resides,  and  such  party  or  person,  upon  being  served  with 
a copy  of  the  appointment  and  a subpoena,  and  upon  pay- 
ment of  the  proper  fees,  shall  attend  thereon  and  submit 
to  examination. 
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Rule  477  is  set  out  in  the  judgment  below. 

The  appeal  was  argued  before  a Divisional  Court,  com- 
posed of  Meredith,  C.  J.,  Rose  and  MacMahon,  JJ.,  on 
the  14th  December,  1897. 

D.  Armour,  for  the  plaintiff,  contended  that  he  could 
not  be  compelled  to  attend  upon  payment  of  ordinary 
conduct  money  or  without  a special  order,  the  Rules  pro- 
viding for  the  examination  without  an  order  only  of 
parties  or  persons  resident  in  the  county  where  the  exam- 
ination is  to  be  held. 

J.  M.  Clark , for  the  defendant  Dowd,  relied  on  Rule 
439  and  Comstock  v.  Harris  (1887),  12  P.  R.  17. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Meredith,  C.  J. — If  the  Rules  stood  as  they  existed  at 
the  time  Comstock  v.  Harris  (1887),  12  P.R.  17,  was  decided, 
although  that  decision  would  now  be  open  to  review  in 
this  case,  speaking  for  myself,  even  although  I doubted  the 
decision,  I would  not  disturb  a practice  which  has  long 
existed  in  accordance  with  it.  But  since  Comstock  v. 
Harris  was  decided,  there  has  been  a change  in  the 
Rules  which  makes  it,  to  my  mind,  perfectly  clear  that 
there  is  no  authority  for  the  issue  of  an  appointment  for 
the  examination  of  this  plaintiff*  in  Toronto  under  the 
circumstances  which  existed  in  this  case.  It  is  true,  as 
Mr.  Clark  points  out,  that  Rule  439  in  general  terms  pro- 
vides for  the  examination  of  parties  touching  the  matters 
in  question ; but  that  Rule  is  qualified  by  the  words^ 
“ except  as  hereinafter  mentioned,”  and,  if  that  Rule  stood 
alone,  there  would  be  no  machinery  whatever  for  the  ex- 
amination of  the  party  provided.  I think  these  Rules 
were  intended  to  provide  a complete  code  of  procedure 
applicable  to  persons  residing  within  the  jurisdiction  of 
the  Court  and  to  persons  residing  out  of  that  jurisdiction. 

The  only  authority  for  the  issue  of  an  appointment 
without  an  order  is  that  contained  in  Rule  443,  and  that 
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provides  that  the  appointment  may  be  obtained  from 
certain  officers  in  the  county  where  the  party  or  person  to 
be  examined  resides.  That  Rule  is  intended  to  apply,  of 
course,  to  persons  resident  in  Ontario.  It  is  impossible  to 
say  that  this  case  comes  within  that  Rule.  The  plaintiff 
did  not  reside  in  Ontario,  and  there  was  no  officer  who, 
under  that  Rule,  had  any  authority  to  issue  an  appoint- 
ment or  subpoena  for  his  examination. 

Rule  477  deals  with  the  case  of  those  residing  out  of 
Ontario,  and  provides  in  plain  terms,  I think,  as  to  them  : — 
“ The  preceding  Rules  as  to  preliminary  examination  of 
parties  for  discovery,  and  as  to  production  and  inspection 
of  documents,  shall,  so  far  as  practicable,  apply  to  parties 
residing  out  of  Ontario  ” — clearly  indicating  that  the  Rules 
without  those  words  were  not  intended  to  apply  to  persons 
residing  out  of  Ontario.  “ And  in  such  cases  the  Court 
or  Judge  may,  on  application  on  notice  to  the  opposite 
party,  order  the  examination  of  the  parties  to  be  taken 
at  such  place  and  in  such  manner  as  may  seem  just  and 
convenient,  and  service  of  the  order  for  examination,  pro- 
duction or  inspection,  and  of  all  other  papers  necessary  to 
obtain  the  benefit  of  the  provisions  of  the  said  Rules,  shall 
be  sufficient  if  made  on  the  solicitor  of  the  party,”  etc. 

Another  difficulty  would  occur,  because  I do  not  under- 
stand that  any  Court  in  this  Province  would  assume  to 
issue  a subpoena  for  a person  resident  in  a foreign  jurisdic- 
tion, calling  upon  him  to  attend  for  examination.  It 
would  be  an  assumption  of  authority  over  a resident, 
perhaps  a citizen,  of  another  country,  which  the  Court 
would  have  no  authority  to  assume  to  exercise. 

I think  this  is  a plain  case,  that  under  the  present  Rules 
the  order  of  the  Master  was  wrong,  and  that  the  appeal 
should  be  allowed.  It  is  not  necessary  to  express  any 
opinion  upon  the  other  point. 

The  costs  will  be  to  the  plaintiff'  in  any  event  here  and 
below. 

Rose  and  MacMahon,  JJ.,  concurred. 
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Bank  of  Toronto  v.  Quebec  Fire  Ins.  Co. 

Bank  of  Toronto  v.  Keystone  Fire  Ins.  Co.  of  St.  John. 

Discovery— Examination  of  Officer  of  Company— Assignors  of  Chose  in 
Action — Rules  J/39,  JJL 

Rule  441  of  the  Rules  of  1897  provides  that  where  an  action  is  brought 
by  an  assignee  of  a chose  in  action,  the  assignor  may  without  order  be 
examined  for  discovery  : — 

Held , that  this  Rule  can  not  be  extended,  by  reference  to  Rule  439  or 
otherwise,  to  the  examination  of  an  officer  of  a corporation,  the 
assignors  of  a chose  in  action. 

[December  17,  1897. — i?ose,  J.] 

[January  17,  1898. — Divisional  Court.] 

An  appeal  by  the  plaintiffs  from  an  order  of  the  Master 
in  Chambers  dismissing  a motion  by  the  plaintiffs  to  set 
aside  an  appointment  and  subpoena  for  the  examination, 
at  the  instance  of  the  defendants,  for  discovery  in  the 
action,  of  one  W.  A.  Thompson,  a director  of  the  John 
Eaton  Company  (Limited),  and  from  an  order  of  the  same 
Master  allowing  the  defendants  to  examine  for  discovery 
•one  Richard  Baker,  alleged  to  be  a superintendent  in  the 
shop  or  business  of  that  company,  as  an  officer  of  the  com- 
pany. That  company  were  not  parties  to  this  action,  but 
it  was  brought  upon  fire  insurance  policies  assigned  to  the 
plaintiffs  by  that  company. 

Rule  439  of  the  Con.  Rules  of  1897  provides  that  “ a 
party  to  an  action  or  issue,  whether  plaintiff  or  defendant, 
or  in  the  case  of  a corporation,  one  of  the  officers  of  such 
corporation,  may  without  any  special  order,  and  any  one 
who  has  been  one  of  the  officers  of  any  corporation  may, 
by  order  of  the  Court  or  a Judge,  be  orally  examined 
before  the  trial  touching  the  matters  in  question,  by  any 
party  adverse  in  interest  * * 

Rule  441. — “ Where  an  action  is  brought  b}^  an  assignee 
of  a chose  in  action,  the  assignor  may  without  order  be 
•examined  for  discovery.” 
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The  appeal  was  heard  by  Rose,  J.,  in  Chambers,  on  the 
10th  December,  1897. 

R.  McKay , for  the  plaintiffs. 

L.  G.  McCarthy,  for  the  defendants. 

Judgment  was  delivered  on  the  17th  December,  1897. 

Rose,  J. — Rule  489  provides  for  the  examination  of  a 
party  to  an  action,  whether  plaintiff  or  defendant,  and  for 
examination  of  officers  of  a corporation,  if  the  corporation 
is  plaintiff  or  defendant.  Rule  441  provides  for  the  exam- 
ination of  an  assignor,  where  the  assignee  of  a chose  in 
action  is  plaintiff. 

Assuming  Mr.  Thompson  to  have  been  an  officer  of  the 
corporation  at  the  time  the  appointment  for  examination 
herein  was  taken  out,  and  the  corporation  of  which  he  was 
an  officer  to  have  been  the  assignor  of  the  chose  in  action 
which  the  plaintiff  is  bringing  an  action  upon,  as  assignee 
of  such  chose  in  action,  the  question  was  as  to  the  right  of 
the  defendant  corporation  to  examine  Mr.  Thompson. 

He  is  neither  plaintiff  nor  officer  of  a corporation  which 
is  plaintiff,  nor  is  he  the  assignor  of  the  chose  in  action, 
and  therefore  does  not  come  within  the  terms  of  either  of 
the  Rules  439  or  441.  I do  not  feel  at  liberty  to  enlarge 
the  scope  of  these  Rules  so  as  to  make  examinable  any  one 
not  named  in  them. 

Mr.  McCarthy  pressed  upon  me  that,  by  analogy  to  Rule 
439,  the  officer  of  a corporation  which  was  assignor  of  a 
chose  in  action  might  be  examined,  and  referred  to  Rule  3, 
which  says : “ As  to  all  matters  not  provided  for  in  these 
Rules,  the  practice,  as  far  as  may  be,  shall  be  regulated  by 
analogy  thereto.”  I cannot  follow  that  argument  to  the 
conclusion  desired.  1 see  no  analogy  which  would  enable 
me  to  say  that  the  officer  of  a corporation  which  is  the 
assignor  of  a chose  in  action  is  either  the  plaintiff  or  an 
officer  of  a corporation  that  is  plaintiff*.  And  therefore  I 
must  hold  that  this  is  a case  omitted  from  the  provision  of 
Rule  441,  and  I must  assume  intentionally  so.  Whether 
intentionally  or  not,  is,  of  course,  not  material. 
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I ruled  on  the  argument  that  it  had  not  been  shewn  that 
Baker,  whom  it  was  sought  to  examine,  was  or  had  been 
an  officer  of  the  John  Eaton  Company.  As  to  both  grounds, 
therefore,  the  appeal  must  he  allowed,  as  far  as  his  exam- 
ination was  sought,  and  the  appeal  must  be  allowed  as  far 
as  the  examination  of  Thompson  was  sought  on  the  ground 
that  he  is  not  examinable  under  Rules  439  and  441. 

The  appeals  will  be  allowed  with  costs  in  the  cause  to 
the  plaintiff  corporation  in  any  event. 

The  defendants  appealed  from  this  decision  to  a Divi- 
sional Court,  and  their  appeal  was  argued  before  ARMOUR, 
C.  J.,  and  Street,  J.,  on  the  17th  January,  1898. 

L.  G.  McCarthy,  for  the  appellants. 

B.  McKay,  for  the  plaintiffs,  not  called  upon. 

The  Court  dismissed  the  appeal  with  costs,  agreeing 
with  Rose,  J.,  that  Rule  441  could  not  be  extended  so  as 
to.  permit  of  the  examination  of  officers  of  a corporation  in 
the  position  of  assignors  of  a chose  in  action. 
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Huyck  v.  Wilson. 

Arbitration  and  Award — Action  upon  Award — “ Publication ” — Motion 
against  Award — Interest — Notice  to  Parties — Costs  of  Arbitration — 
Liquidation — Taxation — Judgment — Writ  of  Summons — Special  Indorse- 
ment— Rule  575. 

"‘Publication”  of  an  award,  signifying  its  completion  so  far  as  the  arbi- 
trator is  concerned,  is  made  when  he  executes  it  in  the  presence  of  a 
witness  or  does  any  other  act  shewing  his  final  mind,  upon  which  he 
becomes  functus  officio  ; and  when  an  award  is  thus  complete,  an  action 
may  be  brought  upon  it  forthwith,  though  the  defendant  has  the  right 
to  move  against  it  within  the  proper  time  after  “publication”  to  the 
parties  ; and  a motion  by  the  defendant  to  set  aside  the  award  may  go 
on  concurrently  with  an  action  to  enforce  it. 

Moore  v.  Buckner  (1881),  28  Gr.  606,  not  followed. 

Interest  upon  the  amount  of  an  award  does  not  begin  to  run  until  notice 
of  the  award  has  been  given  to  the  defendant. 

Costs  of  an  arbitration  incurred  by  a party  thereto,  if  untaxed,  do  not 
form  a liquidated  amount,  and  cannot  be  the  subject  of  a special  indorse- 
ment upon  a writ  of  summons. 

Judgment  for  default  of  appearance  upon  a specially  indorsed  writ  in  an 
action  upon  an  award  (of  which  notice  had  not  been  given  to  the  defen- 
dant) allowed  to  stand  to  the  extent  of  the  amount  awarded  and  the 
amount  paid  as  fees  to  the  arbitrators,  without  prejudice  to  any  motion 
by  the  defendant  against  the  award. 

Rule  575  applied. 

[January  13,  1898. — Boyd , C.] 

An  appeal  by  the  plaintiff  from  an  order  of  the  local 
Judge  at  Picton  setting  aside  his  own  ex  parte  order  for 
judgment,  and  the  judgment  for  the  plaintiff  entered 
thereupon,  and  execution  issued  pursuant  to  the  judgment. 

The  action  was  upon  an  award  made  in  August,  1892. 
While  the  arbitration  was  going  on,  in  June,  1892,  and 
before  the  award,  the  defendant  left  the  Province  of 
Ontario,  and  when  the  award  was  made  no  notice  of  it  was 
given  to  him.  The  action  was  commenced  in  November, 
1897,  on  the  return  of  the  defendant  to  his  old  home  at 
or  near  Picton. 

By  the  indorsement  on  the  writ  of  summons  the  plaintiff 
claimed  $660,  the  amount  awarded  ; $40,  the  amount  paid 
by  him  to  the  arbitrators  as  fees ; $148  for  the  plaintiff’s 
costs  of  the  arbitration ; and  interest  from  the  date  of  the 
award. 
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The  defendant  was  served  with  the  writ  of  the  19th 
November,  1897.  He  entered  no  appearance.  On  the 
30th  November,  1897,  the  plaintiff’s  solicitor  applied  to 
the  local  registrar  at  Picton  to  enter  judgment  in  default 
of  appearance,  which  the  latter  refused  to  do,  as  he  con- 
sidered that  the  writ  was  not  specially  indorsed.  On  the 
same  day  the  plaintiff’s  solicitor  served  on  the  defendant  a 
notice  of  a motion,  returnable  before  the  local  Judge  at 
Picton  on  the  3rd  December,  for  an  order  for  leave  to 
enter  judgment;  but  on  the  2nd  December  he  applied  ex 
parte  and  obtained  an  order  from  the  local  Judge  directing 
judgment  for  the  whole  sum  claimed  by  the  indorsement 
except  interest  on  the  $148  costs.  The  plaintiff’s  solicitor 
in  doing  this  proceeded  upon  the  assumption  that  his  notice 
of  motion  was  unnecessary,  and  could  be  treated  as  aban- 
doned, but  no  notice  of  abandonment  was  served.  On  the 
same  day  he  caused  judgment  to  be  entered  pursuant  to 
the  order,  and  issued  execution  thereon. 

The  defendant  soon  afterwards  launched  a motion  to 
set  aside  these  proceedings,  and  on  the  27th  December, 
1897,  the  local  Judge  made  the  order  now  appealed  against, 
setting  aside  the  order,  judgment,  and  execution,  and 
allowing  the  defendant  to  appear  and  defend  the  action, 
with  costs  to  the  defendant,  to  be  set  off*  against  such 
amount  as  the  plaintiff  should  ultimately  recover. 

The  appeal  was  heard  by  Boyd,  C.,  in  Chambers,  on  the 
11th  January,  1,898. 

J.  H.  Moss,  for  the  plaintiff. 

Swabey,  for  the  defendant. 

Judgment  was  delivered  on  the  13th  January,  1898. 

Boyd,  C. — Publication  of  an  award  has  one  meaning 
when  it  relates  to  the  time  within  which  the  parties  can 
move  against  the  award,  and  that  was  considered  in 
Redick  v.  Skelton  (1889),  18  0.  B.  100 ; but  it  has  another 
meaning  when  it  relates  to  the  completion  of  the  award  so 
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far  as  the  arbitrator  is  concerned.  Then  it  is  satisfied  by 
the  execution  of  the  award  in  the  presence  of  a witness,  or 
by  any  other  act  of  shewing  the  final  mind  of  the  arbitra- 
tor, upon  which  he  becomes  functus  officio  : Brown  v. 
Vawser  (1804),  4 East  584;  Brooke  v.  Mitchell  (1840), 
6 M.  & W.  473. 

The  indorsement  in  this  case  states  that  the  award  was 
made  and  published,  and  it  must  be  taken  to  be  final  as 
far  as  the  arbitrator  is  concerned.  The  award  being  thus 
complete,  it  would  seem  that  an  action  may  be  brought 
upon  it  forthwith,  though  it  may  be  open  for  the  defen- 
dant, if  dissatisfied,  to  move  against  the  award  within  the 
usual  limits  of  time  allowed  by  the  practice  after  “publi- 
cation” to  the  parties.  There  are  many  matters  of  objec- 
tion to  the  validity  of  an  award  which  can  only  be  used 
upon  summary  motion  to  set  aside,  and  are  not  available 
as  matter  of  defence  in  an  action  on  the  award  : Thornburn 
v.  Barnes  (1867),  L.  R.  2 C.  P.  384.  Hence  it  would  follow 
that  the  two  proceedings  may  go  on  concurrently,  to  set 
aside  the  award,  and  to  enforce  it  by  action.  The  action 
might  succeed,  and  yet  the  judgment  might  not  avail,  if  the 
foundation  on  which  it  rests  (i.e.,  the  award)  is  afterwards 
set  aside. 

In  Moore  v.  Buckner  (1881),  28  Gr.  606,  Spragge,  C., 
said  that  he  found  no  authority  one  way  or  the  other  as 
to  whether  an  action  may  be  brought  on  the  award  before 
the  time  for  moving  against  it  has  elapsed ; and  he  there 
decided  that  a summary  proceeding  to  enforce  the  award 
must  be  after  the  time  for  moving  against  it  has  expired. 
But  the  weight  of  authority  (not  then  cited,  but  now 
brought  before  me)  is  against  any  suspension  of  the  right 
to  enforce  the  award  pending  the  period  within  which  it 
may  be  summarily  moved  against:  see  Redman  on  Awards, 
2nd  ed.,  pp.  284-5,  and  cases  cited  of  Hare  v.  Fleay  (1851), 
11  C.  B.  472,  and  O'Toole  v.  Pott  (1857),  26  L.  J.  N.  S.  Q.  B. 
88 ; S.  G.,  7 E.  & B.  102.  See,  also,  Doe  v.  Amey  (1841), 
8 M.  & W.  565,  and  Plummer  v.  Morrill  (1859),  48  Me. 
184. 
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Here  is  no  objection  to  the  amount  awarded,  except  as 
to  the  interest  and  the  amount  claimed  for  costs.  Interest, 
it  is  said,  should  not  run  if  no  notice  of  the  award  was 
given  to  the  defendant,  and  with  that  view  I concur.  And 
it  is  said,  further,  that  there  has  been  no  taxation  of  the 
costs,  so  that  they  do  not  form  a liquidated  amount.  That 
objection  is  also  well  taken.  But  as  to  the  other  items  of 
$660,  the  sum  awarded,  and  the  $40  paid  arbitrators,  it 
would  seem  proper  to  allow  judgment  to  stand  under  Rule 
575*.  It  is  not  suggested  that  there  is  any  defence  as  to 
these  two  items. 

I would  modify  the  order  below  in  this  way,  not  by 
setting  aside  the  whole,  but  letting  the  judgment  and  exe- 
cution hold  for  $700,  and  let  the  defendant  defend  as  to 
the  residue,  unless  the  plaintiff  is  willing  to  abandon  it. 

There  should  be  no  costs  to  either  party  of  their  inter- 
locutory proceedings  and  appeal. 

The  plaintiff  may  abandon,  if  he  likes,  the  balance  of 
the  claim,  and  may  in  that  case  tax  only  two- thirds  of  the 
costs  of  action. 

This  order  is  without  prejudice  to  any  motion  against 
the  award  by  the  defendant. 


*575.  Where  the  writ  is  specially  indorsed  for  a debt  or  liquidated 
demand  in  money  under  Rule  138,  and  any  defendant  fails  to  appear,  the 
plaintiff,  notwithstanding  that  the  writ  may  be  indorsed  with  any  other 
claim,  may,  as  against  such  defendant,  sign  final  judgment  for  any  sum 
not  exceeding  the  amount  for  which  the  writ  is  so  specially  indorsed 
together  with  interest  as  claimed  to  the  date  of  the  judgment,  and  for  his 
costs,  without  prejudice  to  his  right  to  proceed  with  the  action  against 
any  other  defendants,  and  as  to  any  other  claims  indorsed. 
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Fawkes  v.  Griffin  et  al. 


Receiver — Money  in  Hands  of — Payment  into  Court — Default — Attach- 
ment-Order for — Motion  to  Rescind — Irregularities — Punishment — R. 
S.  0.  1887  ch.  67,  secs.  6,  11 — Understanding  between  Receiver  and 
Solicitor — Claim  of  Receiver  upon  Money — Specific  Order  for  Payment. 

An  attachment  lies  against  a receiver  as  an  officer  of  the  Court  for  default 
in  compliance  with  an  order  to  pay  into  Court  money  found  to  be  in 
his  hands  as  receiver.  The  powers  of  the  Court  are  not  iuvoked  nor 
its  process  issued  for  the  purpose  of  recovering  or  enforcing  payment 
of  a civil  debt  or  claim  inter  partes,  but  for  punishing  its  officer,  who 
has  disobeyed  its  order  ; and  secs.  6 and  11  of  R.  S.  0.  1887  ch.  67 
are  inapplicable. 

An  understanding  between  the  receiver  and  the  solicitor  of  one  of  the 
parties  ought  not  to  be  accepted  as  an  excuse  for  non-compliance  with 
the  order  to  pay  in,  more  especially  when  the  authority  to  waive  the 
order  is  not  admitted,  but  denied.  Nor  can  the  receiver  be  permitted 
to  discharge  himself  by  setting  up  claims  upon  the  money  which,  had 
they  been  put  forward  in  the  first  instance,  would  probably  have  pre- 
vented his  appointment. 

Where,  upon  an  application  in  such  a case  to  rescind  an  order  for  an 
attachment,  no  objections  are  taken  to  the  regularity  of  the  proceed- 
ings, the  Court  of  Appeal  should  not  be  astute  to  discover  them  or 
permit  them  to  be  raised  for  the  first  time  on  the  argument  of  the 
appeal. 

In  this  case,  a letter  written  by  the  receiver,  before  the  order  for  his 
attachment  was  made,  stating  that  he  was  ready  to  pay  the  money  into 
Court  as  soon  as  a specific  order  for  that  purpose  was  made,  was 
regarded  as  an  answer  to  his  subsequent  application  for  relief  against  it, 
as  shewing  that  the  grounds  urged  upon  appeal  were  ci  mere  after- 
thought. 

Semble,  that  a specific  order  to  pay  over  the  balance  is  the  proper  course 
in  the  first  instance. 

[January  11,  1898.  — The  Court  of  Appeal .] 

An  appeal  by  J.  P.  Lawless,  the  receiver  appointed  in 
this  action,  from  an  order  of  the  High  Court  pronounced 
by  Falconbridge,  J.,  dismissing  a motion  by  the  appel- 
lant to  set  aside  an  order  made  by  Boyd,  C.,  for  the  issue 
of  a writ  of  attachment  against  the  appellant  for  failure 
to  pay  into  Court  moneys  found  to  be  in  his  hands  as 
receiver.  The  facts  are  stated  in  the  judgment  of  Osler, 
J.  A. 

The  appeal  was  heard  by  Burton,  C.  J.  0.,  Osler, 
Maclennan,  and  Moss,  JJ.  A.,  on  the  17th  November, 
1897. 

W.  R.  Smyth,  for  the  appellant. 

Bradford,  for  the  plaintiff. 
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Judgment  was  delivered  on  the  11th  January,  1898. 

Osler,  J.  A. — An  order  was  made  in  this  action,  by  con- 
sent, on  the  27th  June,  1895,  on  the  hearing  of  the  plain- 
tiff’s motion  for  an  injunction  and  receiver,  appointing  Mr. 
Lawless,  solicitor  of  the  defendant  Griffin,  until  the  3rd 
September,  1895,  receiver  in  the  action,  to  collect  the  rents 
then  due  or  to  grow  due  of  and  from  the  premises  in  ques- 
tion in  the  action,  without  security  and  without  salary. 
It  was  further  ordered  that  the  receiver  do  pass  his  accounts 
before  the  Master  in  Ordinary  as  and  when  the  Master 
should  appoint,  and  pay  the  balance  which  might  from 
time  to  time  be  certified  to  be  in  his  hands  into  Court  to 
the  credit  of  the  action,  subject  to  the  further  order  of  the 
Court.  The  plaintiff  was  to  be  at  liberty  to  renew  the 
motion  to  continue  the  appointment  of  a receiver,  on  the 
3rd  September. 

On  28th  August,  1895,  Mr.  Beaumont,  the  plaintiff’s 
solicitor,  wrote  to  the  receiver  saying  that  he  was  then 
about  to  leave  the  city  and  would  not  return  until 
7th  October,  and  asking  that  the  matter  might  remain  as 
it  was  until  his  return.  The  receiver  says  that  he  there- 
upon called  on  Mr.  Beaumont,  and  an  understanding  was 
arrived  at  between  them  by  which  he  was  “ to  continue  to 
act  as  receiver  until  the  motion  was  made  to  dissolve  or 
continue  the  injunction,  and  that  all  moneys  which  he 
collected  as  receiver  were  to  remain  in  his  hands  until 
the  disposition  of  the  action,  when  he  undertook  to  pay 
them  over.  On  this  understanding  he  consented  to  allow 
the  motion  to  continue  the  injunction  to  stand  sine  die.” 

In  the  early  part  of  October,  1895,  the  plaintiff  changed 
his  solicitor,  appointing  Mr.  Appelbe  as  such  instead  of 
Mr.  Beaumont. 

During  the  same  month  the  receiver  passed  his  accounts 
before  the  Master,  who  on  the  22nd  October  issued  his  cer- 
tificate, stating  that  pursuant  to  the  order  of  the  27th  June 
he  had  been  attended  by  the  solicitors  for  the  plaintiff  and 
the  defendant  Griffin,  and  that  having  considered  the 
7 — VOL.  XVIII.  O.P.R. 
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accounts  of  the  receiver  he  found  that  he  had  received 
and  got  in  the  sum  of  $266.64  as  rent  of  the  premises  in 
question  ; that  he  had  paid  out  no  part  of  the  same ; and 
that  the  said  sum  was  then  in  the  receiver’s  hands  to  be 
paid  into  Court  to  the  credit  of  the  action  as  by  the  order 
directed.  The  receiver  not  having  paid  the  mone}^  into 
Court,  the  plaintiff’s  solicitor,  on  the  12th  November,  1895, 
wrote  to  him  requesting  him  to  do  so,  and  on  the  same 
day  the  receiver  replied  by  letter  in  the  following  terms  : 
“ Yours  of  the  12th  November  received.  According  to 
any  orders  or  reports  that  have  been  made  in  this  matter, 
I have  not  ascertained  any  date  within  which  money  should 
have  been  paid  into  Court.  I am  waiting  a specific  order 
for  that  purpose,  and  as  soon  as  such  order  or  at  any  time 
(sic)  I am  prepared  to  pay  into  Court  the  money  I have 
received.  In  the  meantime  the  rents  are  not  being  col- 
lected owing  to  objections  on  the  part  of  your  client.  I 
am  now  on  the  point  of  moving  to  dismiss  your  action 
for  want  of  prosecution.  Before  doing  so,  I would  like  to 
see  you  personally.  Will  you  kindly  call  and  see  me  this 
week,  if  possible  ? ” 

On  the  27th  November,  1895,  notice  of  motion  was 
served  for  an  order  to  commit  the  receiver  for  his  con- 
tempt in  not  paying  into  Court  the  sum  certified  to  be 
due  from  him  on  passing  his  accounts.  The  motion  was 
adjourned  from  the  3rd  to  the  10th  December  at  the  request 
of  the  receiver,  and  on  the  last  mentioned  da}q  no  one 
appearing  to  oppose  it,  an  order  was  made — (upon  reading 
the  notice  of  motion,  affidavit  of  service,  the  order  of  the 
27th  June,  the  Master’s  report,  the  accountant’s  certificate, 
the  affidavit  of  Mr.  Appelbe,  and  the  receiver’s  letter  of  the 
12th  November,  and  it  appearing  that  the  receiver  had 
been  guilty  of  a contempt  of  Court  in  not  paying  into 
Court  the  sum  of  $266.64  appearing  to  be  in  his  hands  as 
such  receiver,  as  required  by  the  order  appointing  him,  and 
that  he  had  not  offered  any  sufficient  excuse  for  non- 
payment)— that  he  should  within  ten  days  pay  into  Court 
to  the  credit  of  the  action  the  said  sum,  with  interest 
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thereon  from  the  22nd  October  up  to  the  date  of  the  order, 
and  that  in  default  of  his  doing  so  a writ  of  attachment 
should  issue. 

On  the  13th  January,  1896,  notice  of  motion  was  given 
by  the  receiver,  by  the  special  leave  of  the  learned  Chan- 
cellor, by  whom  the  order  of  the  10th  December  had  been 
made,  to  be  heard  on  the  16th  January,  for  an  order  setting 
aside  the  last  mentioned  order  on  the  grounds  set  out  in 
the  receiver’s  affidavit  sworn  and  filed  on  the  13th  January. 
This  notice  of  motion  also  asked  for  an  order  to  dismiss 
the  action  for  want  of  prosecution,  but  this  part  of  it  need 
not  be  further  referred  to. 

The  grounds  set  forth  in  the  affidavit  are  the  under- 
standing above  mentioned  between  Mr.  Beaumont  and 
the  receiver,  and  an  explanation  of  the  failure  of  the 
receiver  to  oppose  the  motion  to  commit — the  explanation 
being  that  just  before  the  motion  was  coming  on  to  be 
heard,  the  receiver  had  been  suddenly  called  away  to  attend 
a relative  who  was  at  the  point  of  death,  and  that  before 
he  could  return  from  her  house  to  Osgoode  Hall,  which 
was  about  12.30  p.m.,  the  order  had  been  made  in  his 
absence. 

The  affidavit  of  the  plaintiff’s  solicitor  in  reply  stated 
that  after  leaving  the  Court  room  on  the  10th  December, 
he  met  the  receiver,  who  asked  him  to  re-open  the  motion, 
explaining  only  that  he  was  slightly  unwell,  and  was  there- 
fore late,  and  he  wished  to  argue  the  matter ; that  until 
served  with  a copy  of  the  receiver’s  affidavit  “ no  mention 
was  ever  made  to  him  of  any  such  understanding  as  referred 
to  therein.” 

Pending  the  disposition  of  the  motion,  in  an  affidavit 
sworn  on  the  4th  April,  the  receiver  set  up  that  the  plain- 
tiff and  the  defendant  Griffin  were  both  indebted  to  him 
in  large  amounts,  and  claimed  a lien  on  the  money  in  his 
hands  for  costs  due  by  the  former,  and  a right  of  set-off. 

It  was  stated  on  the  argument  of  the  appeal  that  the 
motion  was  not  finally  disposed  of  until  the  16th  April. 
The  order  made  thereon,  however,  bears  date  the  31st 
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March,  which  is  that  of  the  written  note  of  the  judg- 
ment of  Falconbridge,  J.  By  the  order  the  time  for  pay- 
ment into  Court  by  the  receiver  was  extended  to  the  30th 
April,  and  in  default  thereof  the  motion  was  ordered  to  be 
dismissed  with  costs. 

Having  perused  all  the  papers  which  have  been  brought 
before  us  in  this  matter,  including  two  long  depositions  of 
the  plaintiff  and  of  Shadrach  Fawkes  made  in  June,  1895, 
which  for  some  unexplained  reason  are  made  part  of  the 
appeal,  though  they  do  not  appear  to  have  been  read 
in  any  of  the  proceedings  in  question,  I am  of  opinion  that 
no  sufficient  case  has  been  made  out  for  interferinor  with 

O 

the  Chancellor’s  order,  or  with  that  of  Falconbridge,  J., 
dismissing  the  motion  to  rescind  it.  There  was  great  delay 
in  moving,  but  I assume  in  favour  of  the  receiver  that  a 
sufficient  order  to  extend  the  time  for  doing  so  was  made, 
and  that  Rule  1454*  of  January,  1896,  amending  Con. 
Rule  536,  applies,  though  it  did  not  come  into  force  until 
after  the  Chancellor’s  order  was  made.  Neither  in  the 
affidavits  filed,  nor  in  the  notice  of  motion,  are  any  objec- 
tions taken  to  the  regularity  of  the  procedure,  and  the  case 
is  not  one  in  which  we  should  be  astute  to  discover  them,  or 
permit  them  to  be  raised  for  the  first  time  on  the  argument 
of  the  appeal : Treherne  v.  Bale  (1884),  27  Ch.  D.  66. 

That  an  attachment  lies  against  a receiver  as  an  officer 
of  the  Court  for  his  default  in  compliance  with  the  order 
to  pay  into  Court  the  money  found  to  be  in  his  hands 
sufficiently  appears  from  Re  Wray  (1887),  36  Ch.  D.  138; 
Re  Gent  (1888),  40  Ch.  D.  190;  Re  Freston  (1883),  11 
Q.  B.  D.  545 ; and  other  cases  applied  and  followed  by 
my  learned  brother  MacMahon  in  Pritchard  v.  Pritchard 

* This  Rule  is  now  Con.  Rule  358  : — A party  affected  by  an  ex  parte 
order,  or  any  party  who  has  failecl  to  appear  on  an  application  through 
accident,  or  mistake,  or  insufficient  notice  of  the  application,  may  move 
to  rescind  or  vary  the  order  before  the  Judge  or  officer  who  made  the 
same,  or  any  Judge  or  officer  having  jurisdiction,  within  four  days  from 
the  time  when  the  order  comes  to  his  notice,  or  within  such  further  time 
as  the  Court  or  a Judge  may  allow  ; and  whether  the  order  has  been 
acted  upon  by  the  party  issuing  it  or  not. 
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(1889),  18  O.  R.  173.  The  powers  of  the  Court  are  not 
invoked  nor  its  process  issued  for  the  purpose  of  recover- 
ing or  enforcing  payment  of  a civil  debt  or  claim  inter 
\ partes , but  for  punishing  its  officer  who  has  disobeyed 
its  order. 

Then,  as  regards  the  grounds  specially  relied  upon  as 
excusing  compliance  with  it.  I am  not  prepared  to  say 
that  an  understanding  between  the  receiver  and  the  solici- 
tor of  one  of  the  parties  to  the  cause  ought  to  be  accepted 
as  an  excuse  for  non-compliance  with  the  order,  more 
especially  when  the  authority  to  waive  the  order  is  not 
admitted,  or  is  denied,  by  the  parties,  or  either  of  them. 
And  while  there  may  be  cases  such  as  Re  Gent  (1888),  40  Ch. 
D.  190,  where  the  Court,  in  ease  of  the  receiver,  has  relieved 
him  from  paying  in  the  whole  of  a very  large  sum  found 
to  be  in  his  hands,  recognizing  the  fact  that  he  may  be 
entitled  to  a share  thereof,  and  to  remuneration,  etc.,  I find 
none  where  he  has  been  permitted  to  discharge  himself  by 
setting  up  claims  which,  had  they  been  put  forward  in  the 
first  instance,  would,  in  all  probability,  have  prevented  his 
appointment.  Relief  of  this  kind  was  refused  in  Re  Bell’s 
Estate  (1870),  L.  R.  9 Eq.  172.  But,  laying  aside  these  con- 
siderations, and  not  adverting  to  the  shadowy  and  inconclu- 
sive evidence  in  support  of  the  receiver’s  demands,  it  appears 
to  me  that  his  letter  of  the  12th  November  furnishes  a com- 
plete answer  to  his  application  for  relief,  shewing,  as  it 
does,  when  taken  in  connection  with  the  fact  that  he  was 
not  prepared  on  the  10th  December  to  set  up  the  grounds 
now  relied  on  as  an  answer  to  the  motion,  that  these 
grounds  are  a mere  afterthought,  and  were  for  that  reason 
not  given  effect  to  by  Falconbridge,  J.  I have  no  doubt, 
therefore,  that  we  ought  to  dismiss  the  appeal. 

The  practice  in  proceeding  against  a receiver  in  default 
in  paying  balances  reported  to  be  in  his  hands  may  be 
found  in  Daniell’s  Chancery  Practice,  6th  ed.,  vol.  2,  p. 
1706  ; Daniell’s  Chancery  Forms,.  4th  ed.,  p.  736,  No.  1713, 
p.  393,  No.  986  ; Kerr  on  Receivers,  3rd  ed.,  pp.  198,  199  ; 
Re  Gent  (1888),  40  Ch.  D.  190  ; Re  Bell’s  Estate  (1870),  L. 
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R.  9 Eq.  172.  A specific  order  to  pay  over  the  balance 
appears  to  be  the  proper  course  in  the  first  instance.  Cases 
of  a solicitor  are  Marris  v.  Ingram  (1879),  13  Ch.  I).  338 ; 
Re  Wray  (1887),  36  Ch.  D.  138;  Re  Freston,  supra;  Re 
Dudley ^(1883),  12  Q.  B.  D.  44.  And  see  Re  Smith,  Hands 
v.  Andrews,  [1893]  2 Ch.  1. 

Maclennan,  J.  A. — I am  of  opinion  that  this  appeal 
should  be  dismissed. 

The  only  serious  question  arises  upon  sec.  11*  of  the  Act 
respecting  arrest  and  imprisonment  for  debt,  R.  S.  O.  1887 
ch.  67,  read  in  connection  with  sec.  6-f-  of  the  same  .Act. 
But  I am  clearly  of  opinion  that  those  sections  are  inappli- 
cable. The  appellant  is  a receiver  appointed  by  the  Court, 
and  as  such  is  an  officer  of  the  Court,  over  whom  the  Court 
has  a general  jurisdiction  for  the  purpose  of  enforcing  the 
performance  of  his  duties.  The  money  in  his  hands  is,  in 
effect,  under  the  care  and  custody  of  the  Court,  which  is 
bound  to  see  that  it  is  not  misapplied  or  lost  by  the  mis- 
conduct of  its  officer.  Now,  it  is  quite  clear  that  the  Act 
which  is  invoked  was  not  intended  to  deal  with  such  a 
case,  nor  to  diminish  the  powers  of  the  Court  to  control, 
and,  where  necessary,  to  punish,  its  officers.  In  the  present 
case  the  appellant  is  not  only  a receiver,  but  he  is  also  a 
solicitor  of  the  Court,  and  a solicitor  for  one  of  the  parties, 
and  it  would  require  legislation  expressed  in  the  clearest 
terms  to  make  it  proper  to  hold  that  the  inherent  disci- 


*11.  In  case  a judgment  or  order  of  the  High  Court  directs  the  pay- 
ment of  money  into  Court,  or  to  the  credit  of  any  cause,  or  otherwise 
than  to  any  person,  the  person  having  the  carriage  of  the  judgment  or 
order,  so  far  as  relates  to  the  payment,  shall  be  deemed  the  person  to 
receive  payment  or  the  plaintiff  (as  the  case  may  be)  within  the  meaning 
of  this  Act. 

f6.  Process  of  contempt  for  non-payment  of  any  sum  of  money,  or  for 
non-payment  of  any  costs,  charges  or  expenses,  payable  by  a judgment  or 
order  of  the  High  Court  or  of  a Judge  thereof,  or  by  a judgment  or  order 
of  a County  Court  or  a Judge  thereof,  is  abolished  ; and  no  person  shall 
be  liable  to  arrest  for  non-payment  of  costs. 
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plinary  powers  of  the  Court  have  been  curtailed  to  the 
extent  contended  for. 

The  numerous  authorities  cited  by  my  brother  Osier 
leave  no  doubt  that  such  is  the  proper  disposition  of  this 
appeal. 

Burton,  C.  J.  O.,  and  Moss,  J.  A.,  concurred. 

Appeal  dismissed. 


Re  Armstrong — Armstrong  v.  Armstrong  et  al. 

Security  for  Costs — Plaintiff  out  of  Jurisdiction — Property  within  Jurisdic- 
tion—Administration  Order — Consent  to  Charge  Share  ivith  Costs — 
Place  of  Reference. 

A plaintiff  residing  out  of  the  jurisdiction,  but  owning  a substantial 
amount  of  property  w ithin  it,  should  not  be  ordered  to  give  security 
for  costs. 

And  where  a plaintiff  was  applying  summarily  for  an  administration  order, 
and  it  appeared  that  he  had  an  interest  worth  $273  in  the  estate  in  res- 
pect of  whioh  he  applied,  he  was  absolved  from  giving  security  for 
costs,  although  his  residence  was  out  of  the  jurisdiction,  upon  his  con- 
senting that  his  whole  interest  in  the  estate  should  be  subject  to  a first 
charge  in  respect  of  any  costs  which  he  might  be  lawfully  ordered  to 
pay  in  the  course  of  the  administration  proceedings. 

The  testator  lived  and  died  in  the  county  of  S.  ; the  defendant  executor 
lived  there  ; and  one  of  the  two  parcels  of  land  which  made  up  the  real 
estate  of  the  testator  was  in  that  county.  The  other  and  smaller  par- 
cel of  land  was  in  the  county  of  Y.,  and  the  plaintiff’s  solicitors  prac- 
tised there  : — 

Held,  that  the  reference  should  be  to  the  Master  at  the  county  towm  of  S. 
Decision  of  Rose,  J.,  reversed. 

[November  22,  1897. — Rose,  J.] 

[January  31,  1898. — Divisional  Court .] 

This  was  a summary  application  by  John  Armstrong 
for  an  order  for  the  administration  of  the  estate  of  James 
Armstrong,  deceased,  the  defendants  being  Charles  C. 
Armstrong,- the  executor,  and  Samuel  Armstrong,  one  of 
the  persons  originally  interested  in  the  estate. 

The  estate  was  originally  divisible  into  nine  equal 
shares  amongst  the  brothers  and  sisters  of  the  deceased, 
8 — VOL.  XVIII.  O.P.R. 
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the  plaintiff  being  entitled  to  one  share,  and  each  of  the 
defendants  to  a share.  The  defendant  Charles  C.  Armstrong 
paid  to  seven  of  the  persons  entitled,  being  all  but  the 
plaintiff,  $100  each,  and  obtained  from  them  an  assignment 
of  their  shares.  The  plaintiff  refused  to  accept  this  sum, 
and,  upon  the  defendant  Charles  C.  Armstrong  neglecting 
or  refusing  to  proceed  with  the  administration  of  the 
estate,  made  the  present  application. 

The  plaintiff  being  a resident  of  the  United  States,  and 
out  of  the  jurisdiction  of  this  Court,  the  defendant  Charles 
C.  Armstrong,  in  appearing  .upon  the  motion,  asked  for 
security  for  costs,  at  the  same  time  renewing  his  offer  to 
pay  to  the  plaintiff  $100  for  a release  and  $40  for  his 
solicitors’  costs. 

The  motion  was  heard  by  Rose,  J.,  in  Chambers,  on  the 
15th  October,  1897. 

Gallagher,  for  the  plaintiff. 

A.  E.  Scanlon,  for  the  defendant  Charles  C.  Armstrong. 

Judgment  was  delivered  on  the  22nd  November,  1897. 

Rose,  J. — I have  carefully  gone  over  all  the  papers, 
including  the  depositions  of  the  defendant,  and  it  appears 
to  me  reasonably  probable  that  the  land  is  not  worth  at 
the  very  outside  more  than  $1,500.  Placing  the  value  of 
the  chattels  at,  say,  $665,  this  would  make  the  total 
estate  $2,165.  There  is  good  ground  for  contending,  on 
the  authority  of  Munsey  v.  Lindsay  (1886),  11  O.  R.  at  p. 
532,  that  the  $1,000  legacy  is  a charge  upon  the  whole 
estate.  It  is  not  necessary  for  the  purpose  of  this  motion 
to  say  more.  The  debts  amount  to,  say,  $172.  Deducting 
these  liabilities  of  $1,172  from  the  $2,165,  would  leave  a 
balance  of  $993.  Deducting  further  the  costs  of  probate, 
which  were  not  named,  say,  $30,  would  leave  $963.  The 
plaintiffs  share,  one-ninth,  would  be  $107.  The  only 
other  asset  is  the  alleged  indebtedness  of  $1,500  by  the 
defendant  to  the  estate.  The  defendant  sets  up  a defence 
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to  such  claim  which  may  be  held  good.  If  supported  by 
credible  testimony,  it  is  an  apparently  good  defence.  The 
real  contest  will  be  as  to  such  indebtedness. 

The  defendant  has  settled  with  all  his  brothers  and 
sisters  save  the  plaintiff,  and  they  have  taken  $100  each 
in  settlement  of  their  claims  against,  and  have  conveyed  to 
the  defendant  all  their  interests  in,  the  estate,  and  this 
after  much  consideration,  as  appears  from  the  material 
before  me.  I am  confirmed  in  my  view  as  to  the  probable 
value  of  the  plaintiff’s  share  by  the  action  of  his  brothers 
and  sisters. 

The  defendant  is,  therefore,  owner  of  eight-ninths  of  the 
estate,  subject  to  his  liability  to  the  legatee  for  the  $1,000. 
The  action  taken  by  the  plaintiff  is  really  in  the  nature  of 
a suit  to  recover  from  his  brother,  the  defendant,  his  share 
of  the  estate.  Administration  of  the  estate  for  the  purpose 
of  the  plaintiff  having  his  share  of  the  land,  is  not  neces- 
sary, for,  under  sec.  1 of  54  Viet,  ch.  18  (O.),  amended  by  secs. 
3 and  4 of  56  Viet.  ch.  20,  and  sec.  3 of  60  Viet.  ch.  3,  and 
sec.  29  of  60  Viet.  ch.  14,  the  real  estate  is  vested  in  the 
heirs,  no  caution  having  been  filed  by  the  executor  within 
twelve  months  after  the  death  of  the  testator. 

These  proceedings,  therefore,  being  in  substance  an 
action  by  the  plaintiff  against  the  defendant  to  establish  a 
liability  of  $1,500  by  the  defendant  to  the  estate,  and  to 
obtain  from  the  defendant  his  share  of  the  remainder  of 
the  estate,  and  to  have  the  $1,000  paid  as  well  out  of  the 
personal  as  out  of  the  real  estate,  I think  that  the  plaintiff, 
being  outside  of  the  jurisdiction,  ought  to  be  treated  as 
any  other  litigant.  He  is  sworn  to  be  a man  without  sub- 
stance, and  the  only  asset  within  the  jurisdiction,  as  far 
as  the  material  shews,  is  his  claim  upon  the  estate,  amount- 
ing to  $107,  apart  from  the  share  of  the  $1,500,  if  such 
indebtedness  be  established ; and  as  he  may  be  made  liable 
in  the  proceedings  for  a greater  sum  than  that  for  costs,  I 
think  he  should  give  reasonable  security,  if  these  proceed- 
ings are  to  be  continued.  It  cannot  be  hoped  that,  if  the 
estate  is  administered  under  this  order,  and  the  claim  to 
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the  $1,500  contested,  the  costs  will  amount  to  less  than 
from  $300  to  $500.  While,  therefore,  I think  that  the  order 
may  go,  I am  of  the  opinion  that  it  would  be  unjust  to 
the  defendant  to  sustain  this  contest  practically  at  his  own 
charges  in  any  event,  as,  if  the  costs  were  ordered  out  of 
the  estate,  he  would  bear  eight-ninths  of  them ; and  there- 
fore I make  the  order,  but  order  the  plaintiff  to  give 
security  in  the  sum  of  $200  for  costs,  either  by  paying 
such  sum  into  Court  or  giving  a bond  to  the  satisfaction 
of  the  Master. 

If  security  be  not  given  within  four  weeks  from  the 
date  of  this  order,  the  proceedings  at  the  suit  of  the  plain- 
tiff will  be  perpetually  stayed.  If  the  security  be  given 
and  the  estate  be  administered,  I reserve  further  directions 
and  costs ; the  motion  on  further  directions  to  be  heard 
by  myself,  as  I am  not  now  in  a position  to  satisfactorily 
dispose  of  the  question  of  costs  of  this  motion,  upon  the 
material  now  before  me. 

I again  urge  upon  the  plaintiff  to  consider  carefully  his 
wisdom  or  lack  of  wisdom  in  refusing  the  defendant’s 
offer,  which  is  in  writing  before  me,  to  pay  him  the  sum 
of  $100,  which  is  the  sum  accepted  by  his  brothers  and 
sisters,  and  $40  for  his  solicitors’  costs  in  the  proceedings. 

The  defendant  asked  that  the  reference  might  be  to 
Barrie.  The  property  is  partly  in  the  county  of  York  and 
partly  in  the  county  of  Simcoe ; the  plaintiff’s  solicitors 
have  their  office  in  Toronto ; the  defendant’s  solicitors 
have  their  office  in  Toronto,  and,  as  I understand  it,  a 
branch  office  in  Bradford ; the  defendant  lives  on  the  pro- 
perty. Thompson  v.  Fairbairn  (1885),  10  P.  R.  533,  was 
cited  by  Mr.  Scanlon  for  the  defendant.  I think  the  facts 
of  this  case  prevent  the  application  of  the  decision  in 
Thompson  v.  Fairbairn.  That  case  determines  that, 
primd  facie , the  reference  should  be  to  the  place  where 
the  person  whose  estate  is  to  be  administered  resides.  But 
it  is  not  said  by  the  learned  Chancellor  that  if  the  balance 
of  convenience  is  entirely  in  favour  of  a reference  else- 
where than  to  the  Master  in  the  county  where  the  defen- 
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dant  resides,  the  reference  must  be  had  to  such  county. 
It  will  be  very  little,  if  any,  more  inconvenient  for  the 
defendant  to  come  to  Toronto  than  to  go  to  Barrie.  It 
would  be  much  more  inconvenient  for  the  plaintiff’s  solici- 
tors to  go  to  Barrie.  Having  regard,  therefore,  to  the 
facts  above  stated,  I think  the  reference  must  be  to  the 
Master  in  Toronto. 

From  this  judgment,  when  issued,  the  plaintiff  appealed, 
upon  the  grounds  that  he  should  not  have  been  ordered  to 
give  security  for  costs,  and  that  the  reservation  of  further 
directions  should  have  been  in  the  usual  form,  instead  of 
before  the  learned  Judge  specially. 

The  defendant  Charles  C.  Armstrong  also  appealed,  upon 
the  ground  that  the  reference  should  have  been  ordered  to 

o 

the  Master  at  Barrie,  where  the  deceased  lived,  where  the 
defendants  lived,  and  where  the  property  was  situate. 

The  appeals  were  heard  before  a Divisional  Court 
composed  of  Armour,  C.J.,  and  Street,  J.,  on  the  18th 
January,  1898. 

. Gallagher , for  the  plaintiff. 

Aylesworth , Q.C.,  and  A.  E.  Scanlon , for  the  defendant 
Charles  C.  Armstrong. 

The  judgment  of  the  Court  was  delivered  on  the  31st 
January,  1898,  by 

Street,  J. — The  rule  has  long  been  established  that  a 
plaintiff  residing  out  of  the  jurisdiction,  but  owning  a 
substantial  amount  of  property  within  it,  should  not  be 
ordered  to  give  security  for  costs. 

In  the  present  case  the  plaintiff  admittedly  has  an 
undivided  interest  in  certain  fat-m  lands  in  this  Province, 
which  he  asks  to  have  administered  in  this  action,  as  well 
as  in  the  personal  estate  of  the  deceased. 

My  brother  Rose  estimates  the  value  of  the  plaintiff’s 
interest  in  the  estate  sought  to  be  administered  at  $107, 
made  up  as  follows : — 
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Real  Estate $1,500 

Chattels 665 


$2,165 

Legacy . . $1,000 

Debts * 172 

Probate 30 

$1,202 


Surplus  value $ 963 


Plaintiff’s  one-ninth  share $ 107 


The  evidence  as  to  value  is  contained  entirely  in  affida- 
vits and  depositions.  The  only  evidence  as  to  value  pro- 
duced on  the  part  of  the  defendant  Charles  C.  Armstrong 
is  his  own  statement  putting  the  value  of  the  two  parcels 
of  land  at  $1,600  and  the  chattels  at  $571.  On  the  other 
hand,  there  are  the  affidavits  of  William  H.  Thorne,  Charles 
Wilson,  Oliver  Armstrong,  Alexander  J.  Gunn,  Joseph 
Wardman,  Mathew  C.  Brandon,  and  Samuel  Armstrong, 
all  of  whom  swear  to  their  knowledge  of  one  or  both  of 
the  parcels  in  question  and  of  their  value,  and  give  their 
reasons  for  being  aware  of  their  value.  All  of  them  speak 
positively  as  to  the  value  of  one  of  the  parcels  being  at 
least  $2,500,  and  those  of  them  who  speak  to  the  value  of 
the  other  parcel  agree  in  fixing  it  at  $500.  It  is  true  that 
the  other  persons  who  were  interested  in  the  estate  sold 
their  interests  to  the  defendant  Charles  C.  Armstrong  for 
$100  each,  but  there  may  well  have  been  other  reasons 
inducing  them  to  do  so. 

It  seems  to  me,  with  great  respect,  that  there  is  a very 
strong  preponderance  upon  these  affidavits  in  favour  of  the 
plaintiff’s  estimate  of  value,  and  that  we  should  adopt  it 
for  the  purpose  of  determining  whether  the  plaintiff’s 
property  in  this  Province  is  sufficient  to  justify  us  in 
exempting  him  from  giving  security  for  costs.  Upon  this 
basis  the  value  of  the  estate  would  be  as  follows : — 
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Real  Estate  $3,000 

Chattels 665 


$3,665 

Legacy $1,000 

Debts 172 

Probate 30 

$1,202 


Surplus  value $2,463 

Plaintiff’s  one-ninth  share $ 273 


T do  not  take  into  account  that  which  is  in  dispute,  viz., 
a sum  of  $1,500  formerly  due  by  the  defendant  Charles  to 
the  deceased,  which  Charles  says  was  satisfied  by  an 
arrangement  made  between  him  and  the  deceased  two  or 
three  years  before  the  death  of  the  latter. 

I think  that  upon  the  plaintiff  consenting,  as  part  of 
the  administration  order,  that  his  interest  in  the  lands  in 
question,  as  well  as  in  the  chattels,  be  charged,  as  a first 
charge,  with  the  payment  of  any  costs  which  he  may  be 
lawfully  ordered  to  pay  in  the  course  of  the  present  pro- 
ceedings, the  order  made  herein  should  be  set  aside. 

A strenuous  fight  has  been  made  over  the  question  of 
the  place  to  which  the  reference  should  go.  The  testator 
lived  and  died  in  the  county  of  Simcoe,  and  the  executor, 
the  defendant  Charles  C.  Armstrong,  lives  upon  the  pro- 
perty in  question  in  that  county ; the  smaller  and  least 
valuable  of  the  two  properties  is  over  the  border  line  in 
the  county  of  York,  but  none  of  the  parties  live  upon  it. 
Under  these  circumstances,  I am  unable  to  agree  that  in 
order  to  meet  the  convenience  of  the  plaintiff’s  solicitors, 
who  practise  in  Toronto,  the  reference  should  be  taken 
away  from  the  county  of  Simcoe  and  brought  to  Toronto. 

I think  the  order  should  be  the  ordinary  administration 
order,  with  a reference  to  the  local  Master  at  Barrie,  further 
directions  and  costs  reserved,  and  a clause,  with  the  plain- 
tiff’s consent,  charging  the  plaintiff’s  interest  in  the  real 
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and  personal  estate,  as  a first  charge,  with  the  payment  of 
any  costs  he  may  be  ordered  to  pay  in  the  course  of  or  at 
the  termination  of  these  proceedings. 

Each  party  will  have  the  costs  of  his  appeal  here  and 
below  taxed  to  him  upon  the  final  taxation  of  costs  herein. 


Lafrance  v.  Lafrance. 


Alimony — Interim  Allowance — Consent  Judgment  in  Former  Action — 
Payment — Separation  Deed — Change  of  Circumstances. 

In  1897  a wife  brought  an  action  against  her  husband  for  alimony  and  to 
set  aside  a judgment  pronounced  by  consent  in  a former  action  for 
alimony  begun  in  1884,  under  which  the  wife  had  received  $200.  The 
defendant  pleaded  the  judgment  as  a bar,  and  also  adultery  by  the 
wife,  and  a deed  of  separation.  The  plaintiff  disputed  the  deed  of 
separation,  and  impeached  the  judgment  as  obtained  by  fraud  and 
without  her  knowledge  or  consent ; the  payment  of  $200  she  attributed 
to  a release  of  dower  given  by  her.  She  also  alleged  expulsion  and 
desertion  by  her  husband,  and  that  he  had  been  living  in  adultery  after 
the  judgment  : — 

Held , that,  under  these  circumstances,  the  plaintiff  was  entitled  to  an 
order  for  interim  alimony. 

Atwood  v.  Atwood  (1893),  15  P.  R.  425,  distinguished. 

Henderson  v.  Henderson  (1872),  19  Gr.  464,  followed. 

[December  30,  1897. — The  Master  in  Chambers .] 
[January  11,  1898. — Boyd , C.] 

Motion  by  the  plaintiff,  in  an  action  for  alimony  and  to 
set  aside  a judgment,  for  an  order  for  interim  alimony  and 
disbursements.  The  facts  are  stated  in  the  judgments. 


The  motion  was  argued  before  the  Master  in  Chambers 
on  the  23rd  December,  1897. 

W.  B.  Taylor , for  the  plaintiff, 

H.  W.  Church , for  the  defendant. 

Judgment  was  delivered  on  the  30th  December,  1897. 
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The  Master  in  Chambers. — An  alimony  action,  in 
which  the  plaintiff,  in  addition  to  seeking  a judgment  for 
alimony  from  the  defendant,  seeks  to  have  set  aside,  on 
the  ground  of  fraud,  a judgment  obtained  by  consent  and 
dated  the  13th  March,  1884,  in  an  action  between  the 
parties  hereto,  brought  by  the  plaintiff  for  alimony.  By 
that  judgment  the  plaintiff  received  $200  in  full  settle- 
ment of  all  alimony,  present  and  future,  as  well  as  for  her 
release  of  dower  in  certain  lands  described. 

The  present  action  was  commenced  on  the  13th  October, 
1897 ; so  that,  for  upwards  of  thirteen  years  the  judgment 
now  sought  to  be  set  aside  has  been  in  force,  and  the 
parties  living  separate. 

In  addition  to  pleading  this  judgment  as  a bar  to  the 
present  action,  the  defendant  also  pleads  adultery  by  the 
plaintiff  and  a deed  of  separation. 

As  to  the  merits  of  the  action,  it  is  not  within  my 
jurisdiction  to  enter  upon  them,  and  I do  not  wish  to  do 
so  ; but,  in  my  opinion,  until  the  judgment  now  attacked 
is  set  aside,  I must  hold  it  to  be  a bar  to  the  present 
application  for  interim  alimony : Atwood  v.  Atwood  (1893), 
15  P.  R.  425,  and  the  cases  referred  to  in  the  Chancellors 
j udgment. 

I must,  therefore,  dismiss  the  present  application  with 
costs  to  the  defendant  in  any  event. 

The  plaintiff  appealed  from  this  decision,  and  her  appeal 
was  heard  by  Boyd,  C.,  in  Chambers,  on  the  10th  January, 
1898,  when  the  same  counsel  appeared. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — Atwood  v.  Atwood  (1893),  15  P.  R.  425,  on 
which  the  Master  proceeded,  cannot  properly  be  extended 
to  this  application.  Rather  does  it  fall  within  the  scope 
of  Henderson  v.  Henderson  (1872),  19  Gr.  464.  The 
Atwood  case  was  one  of  separation  by  mutual  consent 
between  husband  and  wife,  and  a provision  made  for  the 
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maintenance  of  the  wife.  The  agreement  was  not  im- 
peached on  grounds  of  fraud  or  duress,  but  was  admitted, 
while  its  legal  effect  was  questioned.  The  element  of 
separation  by  consent  is  not  here  admitted ; on  the 
contrary,  the  alleged  instrument  providing  for  separation 
is  disputed,  and  subsequently  the  wife  brings  the  action 
for  alimony,  which  was  compromised  by  the  consent 
judgment  of  1884.  She  impeaches  this  judgment  as 
obtained  by  fraud,  and  without  her  knowledge  or  con- 
sent. The  payment  under  it  of  $200,  of  which  only  $100 
reached  her  hands,  she  attributes  to  a release  of  dower 
thereafter  given  by  her  to  her  husband. 

She  also  alleges  expulsion  and  desertion  by  the  hus- 
band, and  that  he  has  been  living  in  adultery  with  a 
second  woman,  after  this  judgment.  Her  own  condition 
has  lately  become  impoverished  and  necessitous.  Now, 
the  Henderson  case  appears  to  decide  that  the  compromise 
of  an  alimony  action  for  a sum  certain  will  not  'per  se  bar 
a subsequent  suit  for  alimony,  if  the  circumstances  are 
changed,  and  that  even  though  the  lump  payment  is 
expressed  to  be  for  present  and  future  alimony.  If  the 
husband  is  guilty  of  another  matrimonial  offence,  it  gives 
rise  to  another  ground  of  complaint,  which  is  not  in  con- 
templation in  the  earlier  compromise. 

I would  also  refer  to  Morrall  v.  Morrall  (1881),  6 P.  D. 
98,  and  Williams  v.  Baily  (1866),  L.  R.  2 Eq.  731,  as 
going  to  shew  that  the  wife  is  not  in  this  case  precluded 
from  seeking  alimony  pendente  lite  or  interim  alimony. 

The  Master’s  judgment  should  have  been  in  favour  of 
the  application,  and  I now  direct  the  usual  reference  to 
fix  amount,  with  costs  to  the  wife  as  usual. 
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Re  Forster — Battisby  et  al.  v.  Witherspoon  et  al. 


Costs — Scale  of— Cause  Removed  from  Surrogate  Court — Order  of  Transfer 
— Terms — Consent  Judgment — Costs  out  of  Estate. 

An  order  transferring  a cause  or  proceeding  from  a Surrogate  Court  into 
the  High  Court  contained  a clause  providing  that  in  the  event  of  the 
defendant,  the  applicant  for  the  order,  failing  to  establish  his  defence, 
his  costs,  if  any  were  allowed  him,  should  be  on  the  Surrogate  Court 
scale. 

By  a consent  judgment,  which  recited  the  pleadings  and  proceedings,  and 
adjudged  that  the  will  which  was  disputed  by  the  defendant  was  the 
last  will  of  the  testatrix,  and  should  be  admitted  to  probate,  it  was 
also  adjudged  that  the  costs  of  all  parties  should  be  paid  out  of  the 
estate  : — 

Held , upon  appeal  from  taxation,  that  the  defendant  was  bound  by  the 
order  of  the  transfer,  and  his  costs  should  be  taxed  on  the  scale  of  the 
Surrogate  Court. 


[February  9,  1898. — Divisional  Court. ] 

The  plaintiffs,  the  executors  of  the  will  of  Jane  Eliza- 
beth Forster,  deceased,  propounded  it  for  probate  in  the 
Surrogate  Court  of  the  county  of  Kent,  and  the  defendant 
Samuel  Witherspoon  opposed  the  grant. 

On  the  4th  December,  1896,  an  order  was  made  by 
Meredith,  C.  J.,  in  Chambers,  upon  the  application  of  the 
defendant  Samuel  Witherspoon,  reciting  that  it  appeared 
that  a disputed  question  might  arise  as  to  whether  the 
will  was  in  fact  the  will  of  the  deceased,  that  the  property 
of  the  deceased  exceeded  $2,000  in  value,  and  that  the 
cause  or  proceeding  in  the  Surrogate  Court  was  of  such  a 
nature  and  of  such  importance  as  to  render  it  proper  that 
the  same  should  be  withdrawn  from  the  jurisdiction  of  the 
Surrogate  Court,  to  be  disposed  of  by  the  High  Court ; 
and  ordering,  therefore,  that  the  cause  or  proceeding  should 
be  removed  into  and  tried  and  disposed  of  by  the  High 
Court ; and  further  ordering  that,  in  the  event  of  the 
defendant  Samuel  Witherspoon  failing  to  establish  his 
defence  in  this  action,  and  of  the  Court  seeing  fit  to  allow 
him  costs,  such  costs  should  be  on  the  Surrogate  Court 
scale. 
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On  the  14th  September,  1897,  judgment  was  entered, 
reciting  the  pleadings  and  proceedings  and  the  consent  of 
ail  parties,  and  declaring  that  the  will  and  codicil  were 
properly  executed  and  were  the  last  will  and  codicil  of  the 
testatrix  ; adjudging  that  the  will  and  codicil  should  be 
admitted  to  probate  ; and  further  adjudging  “ that  the  costs 
of  all  parties  be  payable  out  of  the  estate  of  the  deceased, 
those  of  the  plaintiffs  in  the  action  and  proceedings  therein 
and  relating  thereto  and  consequent  thereon  to  be  allowed 
and  payable  as  between  solicitor  and  client.” 

In  taxing  the  costs  of  the  defendant  Samuel  Wither- 
spoon under  this  judgment,  the  taxing  officer  ruled  that 
the  taxation  should  be  upon  the  Surrogate  Court  scale ; 
and  this  ruling  was  affirmed  upon  appeal  therefrom  by 
Falcon  bridge,  J.,  in  Chambers. 

The  defendant  Samuel  Witherspoon  appealed  from  the 
order  of  Falconbridge,  J.,  and  his  appeal  was  argued  on 
the  8th  February,  1898,  before  a Divisional  Court  com- 
posed of  Boyd,  C.,  and  Meredith,  J. 

L.  G.  McCarthy  and  D.  L.  McCarthy,  for  the  appellant. 

C.  J.  Holman,  for  the  plaintiffs. 

Pattnllo , for  the  defendant  Fannie. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  consent  judgment  in  this  matter,  dated 
the  14th  September,  1897,  incorporates  by  reference  “ the 
pleadings  and  proceedings.”  Among  these  proceedings  is 
the  order  of  transfer  of  this  matter  from  the  Surrogate  to 
the  High  Court,  dated  the  4th  December,  1896,  by  which  it 
was  ordered  that  if  the  defendant  failed  to  establish  his 
defence,  his  costs  should  be  restricted  to  the  Surrogate 
Court  scale,  if  the  Court  thought  fit  to  award  any. 

By  the  consent  judgment  costs  of  all  parties  are  given 
out  of  the  estate.  I think  that  the  scale  of  costs  is  affected 
by  this  order  of  transfer,  which  prescribed  the  condition  on 
which  alone  the  defendant  was  enabled  to  come  into  the 


RE  FORSTER. 


67 


XYIII.] 

High  Court,  and  the  direction  as  to  his  costs  cannot  be 
harmonized  with  his  own  order  to  transfer,  unless  by  hold- 
ing him  to  that  lower  scale. 

This  order  of  transfer  is  not  superseded  or  amended  or 
nullified  by  the  consent  judgment,  but  is  at  the  basis  of 
the  jurisdiction  of  the  High  Court. 

The  appeal  is  disallowed  without  costs. 

The  parties  should  have  made  the  matter  so  plain  on  the 
consent  that  no  further  reference  to  the  Court  need  have 
been  called  for. 

Meredith,  J. — The  consent  judgment  gives  the  appel- 
lant his  costs  of  the  action  between  party  and  party,  but 
is  silent  as  to  the  scale  of  such  costs  ; and  there  is  noth- 
ing in  the  consent  precluding  an  inquiry  as  to  such  scale ; 
and  an  inquiry  shews  that,  as  to  this  defendant,  such  costs, 
by  his  own  agreement  under  which  he  obtained  the 
order  transferring  the  case  into  this  Court,  must,  in  the 
events  which  have  happened,  be  taxed  upon  the  Surro- 
gate Court  scale. 
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Re  Dominion  Cold  Storage  Co. 

Lowrey’s  Case. 

Execution — Order  of  Court  of  Another  Province — Winding-up  Act,  R.  S.  (7. 
ch.  129,  sec.  85 — Production  of  Certified  Copy — Entry. 

Execution  may  be  issued  under  sec.  85  of  the  Winding-up  Act,  R.  S.  C. 
ch.  129,  upon  the  order  of  a Court  of  another  Province,  without  making 
such  order  a rule  of  Court,  or  obtaining  the  direction  of  a Judge, 
upon  the  mere  production  to  the  officer  of  the  High  Court  of  a properly 
certified  copy  of  such  order. 

Re  Companies  Act  and  Hercules  Ins.  Co.  (1871),  6 Ir.  R.  Eq.  207,  fol- 
lowed. 

Be  Holly  ford  Copper  Mining  Co.  (1869),  L.  R.  5 Ch.  93,  and  Re  City  of 
Glasgow  Bank  (1880),  14  Ch.  D.  628,  not  followed. 

In  such  cases  the  settled  practice  of  the  High  Court  is  to  have  the  order 
entered  in  the  proper  book  as  a judgment  or  order. 


[February  15,  1898. — Rose,  J.] 


An  application  on  behalf  of  D.  Lowrey  for  an  order  to 
set  aside  certain  writs  of  fieri  facias  issued  out  of  the 
High  Court  of  Justice  for  Ontario  commanding  the  sheriffs 
of  the  county  of  Brant  and  city  of  Toronto  to  levy  certain 
sums  out  of  the  goods  and  lands  of  the  applicant,  pursuant 
to  certain  orders  of  the  Superior  Court  of  the  district  of 
Montreal,  in  the  Province  of  Quebec,  made  under  the 
Dominion  Winding-Up  Act,  in  the  matter  of  the  Dominion 
Cold  Storage  Company  (Limited),  ordering  and  adjudging 
that  the  applicant  should  pay  to  the  liquidator  of  the 
company  the  sums  of  money  for  which  execution  was  sub- 
sequently issued  out  of  the  Ontario  Court. 

The  affidavit  of  the  applicant  in  support  of  the  applica- 
tion stated  that  the  executions  were  all  issued  upon  copies 
of  the  orders  referred  to,  “ and  that  the  said  orders  were 
taken  to  the  judgment  and  order  department  of  the  cen- 
tral office,  and  were  there  entered  in  the  books  of  the  said 
office  at  full  length,  but  no  further  or  other  proceeding 
was  taken  in  respect  thereto  except  to  issue  the  executions, 
and  I am  informed  from  inquiries  made  from  the  officers 
of  the  central  office  that  no  motion  of  any  kind  was  made 
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before  any  judicial  officer  in  respect  to  said  judgments,  and 
I never  received  any  notice,  formal  or  otherwise,  of  the  in- 
tention of  the  liquidator  to  seek  to  enforce  said  orders  in 
the  Province  of  Ontario.  I am  advised  that  the  said  pro- 
ceeding and  said  execution  are  irregular  and  improper  on 
the  several  grounds  set  forth  in  the  notice  of  motion.  I 
am  also  advised  that  I have  a good  defence  to  any  applica- 
tion that  the  liquidator  may  make  to  enforce  said  judg- 
ment in  this  Province,  and  I desire  that  the  executions 
issued  may  be  set  aside,  so  that  I may  have  an  opportunity 
to  contest  the  petitioner’s  application  to  issue  execution, 
upon  the  grounds  aforesaid.”  The  copies  of  the  orders  of 
the  Quebec  Court  were  certified  as  such  by  the  seal  of  the 
Court  and  signature  of  a deputy  prothonotary,  after  the 
words  “ true  copy.” 

The  grounds  were  that  the  writs  of  execution  were 
irregular  in  that  they  were  not  based  or  founded  upon  any 
order  or  judgment  of  the  High  Court  of  Justice  ; that  no 
judgment  or  order  had  been  pronounced  in  the  High 
Court  directing  the  recovery  of  the  moneys  from  the 
applicant  ; that  the  liquidator  had  not  complied  with  the 
requirements  of  sec.  85  of  the  Winding-up  Act  prior  to 
the  issuing  of  the  executions  ; that  the  paper  writings  pro- 
duced to  the  officers  of  the  central  office  were  not  office 
copies  of  the  orders  made  in  the  Superior  Court  of  the 
Province  of  Quebec,  and  were  not  certified  by  the  clerk  or 
other  proper  officer  of  that  Court,  as  required  by  sec. 
85 ; that  the  executions  had  been  issued  ex  parte  without 
notice  to  the  applicant  and  without  any  warning  or 
intimation  to  him  of  the  intention  to  proceed  in  the  Pro- 
vince of  Ontario ; and  that  under  sec.  85  it  was  requisite 
for  the  liquidator  to  move,  on  notice  to  the  respondent  to 
make  the  judgment  of  the  Quebec  Court  an  order  of  the 
Ontario  Court  and  for  leave  to  enforce  the  same. 

The  following  sections  of  the  Winding-up  Act,  R.  S.  C. 
ch.  129,  are  applicable: — 

84.  The  Courts  of  the  various  Provinces,  and  the  Judges 
of  the  said  Courts  respectively,  shall  be  auxiliary  to  one 
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another  for  the  purposes  of  this  Act,  and  the  winding-up 
of  the  business  of  the  company  or  any  matter  or  proceed- 
ing relating  thereto  may  be  transferred  from  one  Court  to 
another  with  the  concurrence,  or  by  the  order  or  orders,  of 
the  two  Courts,  or  by  an  order  of  the  Supreme  Court  of 
Canada. 

85.  When  any  order  made  by  one  Court  is  required  to 
be  enforced  by  another  Court,  an  office  copy  of  the  order 
so  made,  certified  by  the  clerk  or  other  proper  officer  of 
the  Court  which  made  the  same,  and  under  the  seal  of 
such  Court,  shall  be  produced  to  the  proper  officer  of  the 
Court  required  to  enforce  the  same,  and  the  production  of 
such  copy  shall  be  sufficient  evidence  of  such  order  having 
been  made;  and  thereupon  such  last  mentioned  Court 
shall  take  such  steps  in  the  matter  as  are  requisite  for 
enforcing  such  order,  in  the  same  manner  as  if  it  was  the 
order  of  the  Court  enforcing  the  same. 

The  motion  was  heard  by  Rose,  J.,  in  Court,  on  the 
11th  February,  1898. 

Hasten,  for  the  applicant. 

George  Bell,  for  the  liquidator. 

The  cases  cited  are  mentioned  in  the  judgment. 

Judgment  was  delivered  on  the  15th  of  February,  1898. 

Rose,  J. — I think  the  motion  must  fail.  As  I read  the 
statute,  secs.  84  and  85,  R.  S.  C.  ch.  129,  it  was  unnecessary 
to  make  the  order  a rule  of  Court. 

By  sec.  84,  the  Courts  of  the  various  Provinces,  and 
the  Judges  of  the  said  Courts  respectively,  are  declared  to 
be  auxiliary  to  one  another  for  the  purposes  of  the  Act ; 
and  sec.  85  declares  that  “ when  any  order  made  by 
one  Court  is  required  to  be  enforced  by  another  Court,  an 
office  copy  of  the  order  so  made,  certified  by  the  clerk  or 
other  proper  officer  of  the  Court  which  made  the  same, 
and  under  the  seal  of  such  Court,  shall  be  produced  to  the 
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proper  officer  o£  the  Court  required  to  enforce  the  same,  and 
the  production  of  such  copy  shall  be  sufficient  evidence  of 
such  order  having  been  made  ; and  thereupon  such  last 
mentioned  Court  shall  take  such  steps  in  the  matter  as  are 
requisite  for  enforcing  such  order,  in  the  same  manner  as 
if  it  was  the  order  of  the  Court  enforcing  the  same.” 

The  words  seem  to  me  unmistakably  clear.  The  order 
here  was  made  by  a Court  in  Quebec.  It  was  required  to 
be  enforced  by  the  High  Court  in  this  Province.  An 
office  copy  of  the  order,  properly  certified,  was  produced  to 
the  proper  officer  of  this  Court ; the  production  of  such 
copy  was  sufficient  evidence  of  the  order  having  been 
made ; and  it  became  the  duty  of  the  High  Court  to  take 
such  steps  in  the  matter  as  were  requisite  for  enforcing 
such  order,  and  such  steps  were  to  be  taken  in  the  same 
manner  as  if  the  order  of  the  Court  in  Quebec  was  the 
order  of  the  High  Court.  I think  upon  the  production 
of  the  copy  so  certified  to  the  proper  officer  of  the  High 
Court,  it  became  under  the  statute  the  duty  of  such  officer 
to  issue  execution  thereon. 

I take  the  same  view  of  the  statute  as  taken  by  the 
Master  of  the  Rolls  in  Ireland  in  Re  Companies  Act  and 
Hercules  Ins.  Co.  (1871),  6 Ir.  R.  Eq.  207  ; and,  with  great 
deference,  dissent  from  the  view  taken  in  Re  Hollyford 
Copper  Mining  Co.  (1869),  L.  R.  5 Ch.  93,  which  was  fol- 
lowed in  Re  City  of  Glasgovj  Bank  (1880),  14  Ch.  D.  628, 
by  the  Master  of  the  Rolls,  who  stated  that  he  was  bound 
by  the  decision  in  the  former  case. 

But  in  this  case  it  is,  perhaps,  not  necessary  to  determine 
such  question,  because  what  was  done  here  was  according 
to  the  practice  which  has  been  followed  by  this  Court  for 
some  twelve  or  fifteen  years,  as  I am  informed  by  the 
Registrar,  in  making  orders  rules  of  Court.  The  orders  in 
question  were  taken  to  the  central  office,  the  judgment 
branch,  and  were  entered  in  the  proper  books  as  judg- 
ments or  orders,  and  executions  were  then  issued.  The 
Clerk  of  Records  and  Writs,  Mr.  Lee,  tells  me  that  this 
practice  was  settled  by  Mr.  Dalton,  many  years  ago,  with 
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reference  to  orders  of  the  Supreme  Court  of  Canada,  which 
it  was  the  practice  to  make  rules  of  Court  prior  to  enforc- 
ing them. 

I do  not  give  effect  to  the  objection  that  the  orders 
were  not  properly  certified.  I think  they  were  certified 
as  provided  by  sec.  85.  Nor  do  I give  any  effect  to  the 
objection  that  the  Dominion  Parliament  has  not  power  to 
make  use  of  provincial  officers  for  the  purpose  of  enforcing 
Dominion  legislation.  It  will  be  time  enough  to  consider 
that  question  when  the  provincial  authorities  raise  any 
objection,  if  such  objection  would  be  tenable. 

Even  if  I had  been  compelled  to  give  effect  to  Mr.  Masten’s 
objections,  no  advantage  would  have  accrued  to  his  client, for 
I think  the  orders  might  have  been  made  rules  of  Court  ex 
parte,  if  what  was  done  here  did  not  amount  to  making 
them  rules  of  Court,  and  that  execution  might  thereupon 
have  issued,  or,  if  it  was  necessary,  as  was  contended  by 
Mr.  Masten,  to  get  a mandate  or  direction  of  this  Court 
for  execution  to  issue  upon  the  orders,  and  that  the  appli- 
cation for  such  direction  should  have  been  upon  notice, 
the  contributory  would  not  have  taken  anything,  because, 
if  he  desires,  as  Mr.  Masten  said  he  did,  to  raise  any  ques- 
tion as  to  the  propriety  of  the  order,  that  question  must 
be  raised  in  the  Court  from  which  the  order  issued.  It 
thus  appears  that  the  objections  are  in  the  purest  sense 
technical. 

The  motion  must  be  dismissed  with  costs. 
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Re  Township  of  Raleigh  and  Township  of  Harwich. 


Appeal — Drainage  Act,  57  Viet.  ch.  56,  sec.  106 — Rules  Applicable  to  High 
Court  Appeals — Time — Vacation — Motion  to  Confirm  Proceedings — 
Costs. 

The  Rules  applicable  to  appeals  from  the  High  Court  to  the  Court  of 
Appeal  are  to  be  applied,  as  far  as  possible,  to  appeals  from  reports  of 
the  Drainage  Referee  under  the  Drainage  Act,  57  Viet.  ch.  56  (O.),  and 
the  Christmas  vacation  is  to  be  excluded  in  the  computation  of  the 
month  within  which,  by  sec.  106  of  that  Act,  such  an  appeal  is  to  be 
made. 

Where  the  respondents’  solicitors,  by  letter,  insisted  that  the  appeal  was 
not  regularly  or  properly  brought,  the  appellants  were  justified  in 
making  a motion  to  extend  the  time  for  taking  certain  steps  or  to  con- 
firm the  proceedings  taken,  and  were  entitled  to  the  costs  of  such  motion, 
although  it  was,  strictly  speaking,  unnecessary,  because  the  proceedings 
were  found  to  be  regular. 

[February  11,  1898. — Maclennan,  J.A.] 

Motion  by  the  corporation  of  the  township  of  Raleigh 
for  an  order  extending  the  time  for  appealing  from  a report 
of  the  Drainage  Referee  dismissing  an  appeal  from  a report 
of  an  engineer  under  the  Drainage  Act,  or  for  an  order 
extending  the  time  for  giving  security,  or  limiting  the 
time  for  the  respondents  to  file  reasons  against  appeal,  or 
confirming  the  appellants’  proceedings. 

The  referee’s  report  was  dated  the  22nd  November, 

1897,  but  actually  signed  on  the  23rd  December,  and 
received  by  the  clerk  of  the  County  Court  on  the  24th 
December,  and  marked  filed  that  day.  The  report  required 
$8  to  be  paid  by  the  respondents  in  stamps  to  be  affixed 
to  the  report,  under  sec.  112  of  the  Drainage  Act.  The 
stamps  were  not  affixed  until  about  the  17th  January, 

1898.  On  the  20th  January,  1898,  notice  of  appeal  was 
served,  as  required  by  Rule  799.  The  appeal  case  and 
reasons  for  appeal  were  served  on  the  24th  January,  under 
Rule  801,  but  no  security  was  given,  as  required  by  Rule 
826.  On  the  same  day  a letter  was  written  by  the  res- 
pondents’ solicitors  to  the  appellants’  solicitors  objecting  to 
receive  the  draft  case  or  reasons,  on  account  of  the  omis- 
sion to  give  security.  On  the  27th  January  $200  was 
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paid  into  Court  by  way  of  security,  and  notice  given  of 
such  payment,  and  that  an  application  would  be  made  for 
an  order  allowing  it.  On  the  same  day  the  respondents’ 
solicitors  wrote  to  the  appellants’  solicitors  that  they  would 
oppose  such  application  on  all  available  grounds.  The 
appellants  also  on  the  same  day  served  a new  notice  of 
appeal  and  a new  draft  case,  differing  from  the  former  in 
stating  that  the  report  was  filed  on  the  17th  January, 
instead  of  the  24th  December.  The  respondents  still  insist- 
ing upon  their  objection,  the  appellants  on  the  4th  Febru- 
ary served  notice  of  the  present  motion. 

Section  106  of  the  Drainage  Act,  57  Viet.  ch.  56  (0.), 
requires  an  appeal  to  be  made  within  one  month  from  the 
filing  of  the  report ; otherwise  it  is  to  be  binding  and  con- 
clusive upon  all  parties  ; and  provides  that  the  appeal  may 
be  made  in  the  same  manner  as  an  appeal  from  a decision 
of  a Judge  of  the  High  Court. 

The  motion  was  heard  by  Maclennan,  J.A.,  in  Cham- 
bers, on  the  11th  February,  1898. 

J.  H.  Moss,  for  the  appellants. 

E.  D.  Armour,  Q.  C.,  for  the  respondents,  the  corpora- 
tion of  the  township  of  Harwich,  contended  that  the  matter 
not  being  an  action  in  the  High  Court,  but  merely  a refer- 
ence under  the  Drainage  Act,  the  Rules  governing  appeals 
from  the  High  Court  were  inapplicable,  and  that  the 
security  not  having  been  given  before  delivering  the  reasons, 
or  within  four  days  after  notice  of  appeal,  it  was  too  late, 
and  the  right  of  appeal  was  gone. 

Judgment  was  delivered  on  the  same  day. 

Maclennan,  J.  A. — I am  unable  to  agree  with  the  res- 
pondents’ contention.  The  Rules  relating  to  appeals  from 
the  High  Court  do  not  fit,  in  a number  of  particulars,  such 
an  appeal  as  the  present,  but  it  is  clear  they  must  be 
applied  as  far  as  possible.  That  is  the  evident  intention 
of  sec.  106  of  the  Drainage  Act.  Unless  they  are  applied. 
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the  appellants  could  bring  their  appeal  without  giving  any 
security  at  all,  for  it  is  only  the  Rules  which  make  that 
necessary.  If  they  are  applicable,  then  there  is  power  to 
enlarge  the  time  for  giving  security,  and  also,  in  a proper 
case,  to  allow  it,  if  given  after  the  time  for  doing  so  has 
gone  by.  The  report  having  been  filed  on  the  24th 
December,  the  Christmas  vacation  is  excluded  from  the 
computation,  and  the  security  having  been  given  on  the 
27th  January,  with  a new  notice  and  case  with  reasons, 
there  was,  in  my  opinion,  a substantial  compliance  with 
the  Rules.  Even  if  no  new  notice,  case,  and  reasons  had 
been  served,  the  fact  that  the  security  was  given  three 
days  after  the  case  and  reasons  was  but  a very  slight  irre- 
gularity, not  sufficient  in  itself  to  justify  a refusal  to 
acquiesce  in  it.  There  is  much  ground  for  holding  that 
the  report  was  in  reality  not  filed  until  the  17th  January, 
when  the  stamps  were  affixed  to  it  (secs.  Ill,  112,  and 
113) — a duty  which  rested  upon  the  respondents.  But  I 
think  it  is  not  necessary  to  decide  that  point.  Excluding 
vacation,  I think  the  new  notice,  the  new  case  and  reasons, 
and  the  security,  constituted  a strict  compliance  with  the 
Rules,  and  that  the  appeal  became  thereby  in  all  respects 
perfectly  regular. 

Although  that  is  my  conclusion,  I think  the  appellants 
were  justified  by  the  declaration  of  the  respondents’  soli- 
citors of  their  intention  to  insist  that  the  appeal  was  not 
properly  brought,  in  making  this  motion.  An  order  will 
therefore  go  declaring  the  notice  of  appeal,  the  draft  case 
and  the  reasons,  and  the  service  thereof  respectively,  to  be 
regular  and  valid,  and  also  allowing  the  security. 

I also  think  the  appellants  should  have  the  costs  of  the 
motion  as  costs  in  the  appeal  in  any  event. 
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Smith  v.  Boyd  et  al. 


A mendment — Pleadings — Trial — Partnership — Conspiracy — A ccounts — 
Parties — Terms — Costs. 

The  action  as  framed  was  to  recover  damages  for  an  alleged  conspiracy 
between  the  defendants,  the  plaintiff’s  partner  in  a mercantile  business 
and  another,  whereby  they  fraudulently  and  secretly  withdrew  money 
from  the  assets  of  the  firm. 

The  real  grievance  was  the  alleged  misappropriation  by  the  plaintiff’s 
partner,  with  the  assistance  of  the  other  defendant,  of  partnership  funds, 
to  the  injury  of  the  partnership  and  of  the  plaintiff. 

At  the  trial  the  plaintiff  sought  to  amend  by  alleging  that  moneys  were 
received  by  the  other  defendant  in  trust  for  the  firm,  and  by  adding 
the  firm’s  assignee  for  the  benefit  of  creditors  as  a party,  and  by  claim- 
ing an  account : — 

Held,  that  the  amendment,  which  had  been  refused,  should  have  been 
granted  upon  proper  terms  as  to  costs. 

[February  18,  1898. — Divisional  Court.] 

An  appeal  by  the  plaintiff  from  the  judgment  of  Mere- 
dith, C.  J.,  at  the  trial,  dismissing  the  action  and  refusing 
to  allow  the  plaintiff  to  amend. 

The  action  was  brought  to  recover  $50,000  damages  for 
loss  alleged  to  have  been  sustained  by  the  plaintiff  in  con- 
sequence of  an  alleged  conspiracy  between  the  defendants, 
whereby,  as  alleged,  the  defendants  fraudulently  and 
secretly  withdrew  from  the  assets  of  the  mercantile  firm 
of  Smith  & Cooper,  composed  of  the  plaintiff  and  the 
defendant  Cooper,  certain  large  sums  of  money,  which 
caused  the  embarrassment  and  failure  of  that  firm. 

The  plaintiff  at  the  trial  asked  leave  to  amend,  in  accord- 
ance with  the  evidence  given,  by  setting  up  that  the  sum 
of  $16,500  was  received  by  the  defendant  Boyd  in  trust 
for  the  firm,  and  by  seeking  a declaration  of  his  liability 
to  account,  and  an  accounting,  and,  if  necessary,  by  adding 
one  E.  R.  C.  Clarkson,  the  assignee  of  the  firm  for  the 
benefit  of  creditors,  as  a party.  Leave  to  amend  was 
refused,  and  the  action  dismissed. 

The  appeal  was  heard  by  a Divisional  Court  composed 
of  Armour,  C.J.,  and  Falconbridge,  J.,  on  the  10th 
December,  1897. 
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DuVernet,  for  the  plaintiff. 

Delamere,  Q.C.,  for  the  defendant  Boyd. 

II.  S.  Osier,  for  the  defendant  Cooper. 

Judgment  was  delivered  on  the  18th  February,  1898. 

Armour,  C.  J. — The  facts  apparently  not  disputed  were 
that  the  defendant  Cooper  and  the  plaintiff  carried  on  a mer- 
cantile business  in  partnership  under  the  firm  name  of 
Cooper  & Smith,  that  their  stock  in  trade  was  sold  under 
execution,  that  they  made  an  assignment  to  one  Clarkson, 
the  particulars  of  which  did  not  appear. 

In  the  statement  of  claim  there  was  no  mention  made 
of  the  assignment  to  Clarkson,  nor  was  it  set  up  in  the 
statement  of  defence,  nor  was  it  therein  objected  that 
Clarkson  was  a necessary  party  to  the  suit. 

At  the  beginning  of  the  trial  counsel  for  the  plaintiff 
asked  leave  to  amend  his  statement  by  adding  thereto 
certain  allegations  in  furtherance  of  the  remedy  which  he 
sought  for  the  grievance  which  he  alleged  he  had  sustained. 

Amongst  these  allegations  was  one  shewing  the  assign- 
ment to  Clarkson.  After  some  discussion  the  learned 
Chief  Justice  said,  “ I will  let  the  amendment  stand  until 
I hear  the  evidence,  but  I think  I will  allow  it.” 

During  the  course  of  the  direct  examination  of  the  first 
witness  called  for  the  plaintiff  the  learned  Chief  Justice 
said  that  he  would  not  allow  the  amendment,  that  it  was 
in  effect  a new  action,  and  that  Clarkson,  the  assignee, 
would  be  entitled  to  the  money  therein  claimed.  Counsel 
for  the  plaintiff  asked  to  have  Clarkson  added  as  a party, 
but  this  was  refused. 

It  seems  to  me  that  Clarkson  should  have  been  a party 
to  the  suit  as  originally  framed,  but  no  objection  was 
raised  on  this  score,  and  he  was  certainly  a necessary  party 
to  the  suit  as  sought  to  be  framed  by  the  amendment,  and 
I think  that  the  amendment  ought  to  have  been  allowed, 
and  the  case  ought  to  have  been  ordered  to  stand  over,  if 
necessary,  for  the  purpose  of  making  Clarkson  a party,  but 
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this  would  only  have  been  done  upon  such  terms  as  to 
costs  as  the  trial  Judge,  in  his  discretion,  saw  fit  to  impose. 

The  real  grievance  of  the  plaintiff  and  for  which  he 
sought  a remedy  was,  as  he  alleged,  the  misappropriation 
by  the  defendant  Cooper,  his  partner,  with  the  assistance 
of  the  defendant  Boyd,  of  partnership  funds,  to  the  injury 
of  the  partnership  and  to  his  injury. 

This  was  the  grievance  for  remedy  for  which  he  brought 
this  action,  and,  in  my  opinion,  he  ought  to  have  been 
allowed  and  ought  now  to  be  allowed  to  amend  his  plead- 
ings as  he  may  be  advised,  in  such  a manner  as  to  thereby 
seek  the  appropriate  remedy  for  such  grievance  ; and  this 
necessitating  the  making  of  Clarkson  a party,  he  should 
be  allowed  to  make  Clarkson  a party  plaintiff  if  he  con- 
sents thereto,  and  if  he  will  not  consent,  then  a party 
defendant. 

The  plaintiff’s  statement  of  claim  being  so  amended,  the 
defendants  will  be  at  liberty  to  plead  de  novo  if  they  de- 
sire to  do  so,  and  there  will  be  a new  trial. 

As  to  the  costs,  I think  that  the  amendment  should  only 
be  made  upon  payment  of  the  costs  of  the  last  trial  within 
one  month  after  the  taxation  thereof,  and  that  the  costs  of 
the  motion  to  this  Court  shall  be  costs  in  the  cause,  and  if 
payment  of  the  costs  of  the  last  trial  shall  not  be  made 
within  the  time  above  limited,  this  motion  shall  be  dis- 
missed with  costs. 

I refer  to  Reade  v.  SparJces  (1827),  1 Molloy  8 ; Barton 
v.  Williams  (1822),  5 B.  & Aid.  895  ; Fox  v.  Rose  (1852), 
10  U.  C.  R.  16  ; Bury  v.  Allen  (1844),  1 Coll.  589  ; Robert- 
son v.  Southgate  (1847),  6 Hare  536  ; Campbell  v.  Camp- 
bell (1837),  7 Cl.  & F.  166  ; Kintrea  v.  Charles  (1865),  12 
Gr.  123 ; Doupe  v.  Steivart  (1867),  13  Gr.  637. 

Falconbridge,  J. — I agree  in  this  disposition  of  the 
case. 


XVIII.] 


HOLMES  V.  BREADY. 


79 


Holmes  v.  Bready. 

' Costs — Taxation — Appeal  from — Forum — High  Court  Appeal — Amount 
Involved — Scale  of  Costs. 

The  appeal  from  the  taxing  officer’s  taxation  of  costs  hr  tlie  Court  of 
Appeal  is  to  a Judge  of  the  High  Court,  not  of  the  Court  of  Appeal. 
Petrie  v.  Guelph  Lumber  Co.  (1885),  10  P.  R.  600,  applied  and  followed. 
Where  the  plaintiff  recovered  judgment  in  the  High  Court  for  a sum 
within  the  jurisdiction  of  the  County  Court,  and  was  allowed  costs  on 
the  County  Court  scale  only,  with  the  usual  set-off  to  the  defendant, 
and  the  defendant’s  appeal  from  the  judgment  to  the  Court  of  Appeal 
was  dismissed  with  costs  : — 

Held,  that  the  Court  of  Appeal  having  ordered  the  defendant  to  pay  the 
costs  of  the  appeal  generally,  without  any  limitation  as  to  scale  or 
amount,  and  there  being  only  one  tariff  of  fees  payable  upon  appeals 
from  the  High  Court,  that  tariff  must  govern  the  allowance  of  costs 
under  the  judgment  of  the  Court  of  Appeal. 

[February  21,  1898. — Osier,  J.A.] 
[March  8,  18$8. — Street,  J.] 

An  appeal  by  the  plaintiff  from  the  taxation  by  one  of 
the  taxing  officers  at  Toronto  of  the  plaintiff’s  costs  of  an 
appeal  by  the  defendants  to  the  Court  of  Appeal  from  a 
judgment  of  the  High  Court. 


The  appeal  from  taxation  came  before  Osler,  J.A.,  in 
Chambers,  on  the  13th  November,  1897. 

G.  A.  Moss,  for  the  plaintiff. 

G.  G.  Mills,  for  the  defendant,  objected  that  an  appeal 
did  not  lie  to  a Judge  of  the  Court  of  Appeal. 

Judgment  upon  this  objection  was  delivered  on  the  21st 
February,  1898. 

Osler,  J.A. — Whether  an  appeal  lies  to  this  Court  or  a 
Judge  thereof  to  review  the  taxing  officer’s  taxation  of  the 
costs  of  an  appeal  from  the  High  Court  ? 

I have  been  reminded  of  the  application  made  to  me 
some  time  ago  by  Mr.  Moss,  and  opposed  by  Mr.  Mills,  in 
this  matter.  I was  under  the  impression  that  I had  dis- 
posed of  it  b}T  a memorandum  handed  to  the  Registrar  on 
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the  day  after  it  was  argued.  I see  that  I must  be  mis- 
taken, and  regret  the  delay. 

Whatever  may  have  been  the  practice  at  a former  time, 
when  the  costs  of  this  Court  were  taxed  by  the  Registrar, 
and  certified  in  the  order  of  this  Court  to  the  Court  below, 
it  has  certainly  not  been  the  practice  to  entertain  such  an 
appeal  as  the  above  since  the  Judicature  Act  of  1881, 
when  such  costs  came  to  be  taxed  in,  and  with  the  other 
costs  of,  the  action.  I see  that  such  an  appeal  was 
rejected  by  a Judge  of  this  Court  in  Petrie  v.  Gueljph 
Lumber  Go.  (1885),  10  P.  R.  600,  602,  and  I think  I ought 
to  adhere  to  what  there  seems  to  have  been  decided. 
There  has  been  no  such  change  in  the  Act  or  the  Rules 
that  I can  see  as  to  make  it  proper  to  do  otherwise.  The 
obscurity  in  which  the  subject  is  involved — apart  from 
that  decision — and  to  which  Ferguson,  J.,  refers  in  the 
above  case,  still  exists,  and  if  it  is  to  be  dissipated,  it  must 
be  by  the  full  Court — not  by  me. 

If  I have  any  power  over  the  costs  of  the  application^ 
which  I thus  dismiss,  I do  not  exercise  it. 

After  this  decision,  the  plaintiff  gave  notice  of  an  appeal 
from  the  taxation  to  a Judge  of  the  High  Court  in  Cham- 
bers and  of  a motion  to  extend  the  time  for  appealing. 

The  appeal  and  motion  were  heard  by  Street,  J.,  in 
Chambers,  on  the  28th  February,  1898,  when  the  same 
counsel  appeared,  and  an  order  was  made,  at  the  hearing, 
extending  the  time  for  the  appeal. 

Judgment  upon  the  merits  of  the  appeal,  in  which  the 
facts  are  stated,  was  delivered  on  the  8th  March,  1898. 

Street,  J. — The  facts  are  as  follows : — The  plaintiff 
recovered  judgment  in  this  action  for  a sum  within  the 
jurisdiction  of  the  County  Court,  and  was  allowed  costs 
on  the  County  Court  scale  only,  the  defendant  being 
allowed  to  set  oft  the  difference  between  costs  on  the  High 
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Court  and  County  Court  scales.  The  defendant  appealed 
to  the  Court  of  Appeal  upon  the  ground  that  the  action 
should  have  been  dismissed.  This  appeal  was  dismissed 
with  costs.  Upon  the  taxation  of  these  costs  the  taxing 
officer  held  that  they  must  be  taxed  as  in  a County  Court 
action,  and  the  plaintiff,  respondent  in  the  Court  of  Appeal, 
now  appeals  from  this  ruling.  I am  of  opinion  that  the 
appeal  from  the  ruling  of  the  taxing  officer  must  be 
allowed. 

Under  Rule  1130,  the  costs  of  all  proceedings  in  the 
branches  of  the  Supreme  Court  are  in  the  discretion  of  the 
Court  or  Judge  before  whom  they  come  for  hearing  or 
determination.  This  is  an  action  brought  in  the  High 
Court,  and  the  costs  in  question  are  costs  incurred  in  the 
Court  of  Appeal  upon  an  appeal  by  the  defendant  to  that 
Court,  and  that  Court,  after  hearing  the  appeal,  ordered  the 
defendant  to  pay  the  costs  of  the  appeal  generally,  without 
any  limitation  as  to  scale  or  amount.  There  is  only  one 
tariff  of  fees  payable  upon  appeals  from  actions  in  the 
High  Court,  and  that  tariff  must,  therefore,  govern  the 
allowance  of  costs  under  the  order  of  the  Court  of  Appeal 
here. 

Rule  1132  applies  only  to  the  costs  of  the  action  in  the 
High  Court,  and  not  to  the  costs  of  an  appeal  from  that 
Court  to  the  Court  of  Appeal,  which  are  not  within  the 
discretion  of  the  Judge  of  the  High  Court. 


Appeal  allovjed  with  costs. 
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Tate  v.  Natural  Gas  and  Oil  Company  of  Ontario. 

Parties — Addition  of— Rule  206  (2) — Amendment — Alternative  Claim — 
Rule  192 — Company — President — Contract. 

The  plaintiff,  having  a claim  for  arrears  of  salary  and  damages  for  wrong- 
ful dismissal,  sued  the  defendant  company  therefor,  alleging  an  agree- 
ment made  with  the  president  and  certain  directors  before  the  company’s 
incorporation,  and  a subsequent  by-law  and  resolution  of  the  company 
ratifying  the  agreement.  In  consequence  of  what  was  alleged  in  the 
statement  of  defence,  and  after  discovery  had,  the  plaintiff  applied  for 
leave  to  amend  by  adding  another  company  and  the  president  of  the 
defendant  company  as  defendants,  fearing  that  he  might  not  recover 
against  the  defendant  company,  because,  although  they  got  the  benefit 
of  his  services,  it  might  appear  that  his  contract  was  not  with  them, 
but  with  the  other  company,  or  that,  from  want  of  authority  of  those 
who  assumed  to  act  on  behalf  of  one  or  other  of  the  companies,  his 
contract  was  in  law  with  the  president  personally,  or  the  president  was 
liable  to  him  in  damages  as  upon  a warranty  of  authority  : — 

Held , that  the  plaintiff  was  entitled,  by  virtue  of  Rule  192,  to  have  the 
question  as  to  which  one  of  the  three  parties  was  responsible  to  him, 
decided  in  one  action  ; and,  although  he  had  omitted  to  join  two  of 
them  originally,  an  order  should  be  made,  under  Rule  206  (2),  adding 
these  two  as  defendants  at  this  stage  of  the  proceedings  ; Rose,  J. , dis- 
senting. 

Bennetts  v.  Mcllwraith,  [1896]  2 Q.  B.  464,  followed. 

[February  26,  1898. — Divisional  Court.] 
[April  1,  1898. — The  Court  of  Appeal.] 

An  appeal  b}-  the  plaintiff  and  a cross-appeal  by  the 
defendants  and  one  Hiram  Walker  from  an  order  of  Street, 
J.,  in  Chambers. 

The  action  was  brought  against  the  above  named  com- 
pany alone,  to  recover  damages  for  the  wrongful  dismissal 
of  the  plaintiff  from  the  service  of  the  company  as  super- 
intendent and  manager  of  their  works,  and  arrears  of 
salary  as  such. 

Upon  the  application  of  the  plaintiff  an  order  was  made 
by  one  of  the  local  Judges  at  Sandwich  adding  the  Ontario 
Natural  Gas  Company  and  Hiram  Walker  as  defendants. 

Upon  appeal  from  this  order,  Street,  J.,  made  an  order 
varying  it  by  striking  out  the  added  company  and  restrict- 
ing the  claim  proposed  to  be  made  against  Hiram  Walker. 

The  appeal  and  cross-appeal  were  from  this  order,  and 
were  heard  by  a Divisional  Court  composed  of  Meredith, 
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C.  J.,  Rose  and  MacMahon,  JJ.,  on  the  14th  February, 
1898. 

Aylesworth,  Q.C.,  for  the  plaintiff,  contended  that  he 
was  entitled  to  proceed  against  the  original  defendants 
and  the  two  proposed  defendants,  charging  that  some  one 
of  them  was  liable  to  him,  as  he  did  not  know  with  which 
of  them  his  contract  was,  in  fact  and  in  law,  made ; and, 
therefore,  that  the  order  of  the  local  Judge  should  be 
restored  in  its  entirety. 

W.  R.  Riddell,  for  the  defendants  and  the  other  com- 
pany, and  A.  D.  Crooks,  for  Hiram  Walker,  opposed  the 
plaintiff’s  appeal,  and  upon  their  cross-appeal  contended 
that  the  order  of  the  local  J udge  should  be  set  aside  alto- 
gether. 

Judgment  was  delivered  on  the  26th  February,  1898. 

Meredith,  C.  J. — This  was  an  action  begun  against  the 
defendants,  the  Natural  Gas  and  Oil  Company  of  Ontario, 
to  whom  I shall  afterwards  refer  as  the  defendant  com- 
pany, on  the  14th  September,  1896. 

In  his  statement  of  claim  the  plaintiff  alleges  that  on 
the  28th  September,  1894,  he  entered  into  an  agreement 
with  Hiram  Walker,  the  president  of  the  defendant  com- 
pany, and  with  certain  others  of  the  directors  of  that  com- 
pany, whereby  he  was  employed  as  superintendent  of  the 
company’s  works  for  three  years  from  the  1st  October,  1894, 
at  a salary  of  $300  per  month ; that  the  defendant  com- 
pany’s board  of  directors  passed  a by-law  and  resolution 
appointing  him  to  that  office  for  the  period  and  at  the 
salary  mentioned.  He  further  alleges  that  he  entered  upon 
his  duties  and  continued  to  perform  them  until  the  1st 
March,  1896,  when,  as  he  alleges,  the  defendant  company 
ceased  to  avail  itself  of  his  services,  though  he  held  himself 
in  readiness  to  perform  them,  and  ceased  also  to  pay  him  ; 
and  his  claim  is  to  recover  from  the  defendant  company 
arrears  of  salary  and  damages  for  his  alleged  wrongful 
dismissal. 
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In  its  statement  of  defence  the  defendant  company, 
besides  denying  the  material  allegations  of  the  statement 
of  claim,  sets  up  that  the  negotiations,  as  they  are  called, 
upon  which  the  plaintiff  relies  as  constituting  the  agree- 
ment for  breach  of  which  he  sues,  were  never  authorized 
by  the  defendant  company  so  as  to  bind  it ; states  that  a 
short  time  prior  to  the  1st  October,  1894,  negotiations  were 
going  on  between  the  plaintiff  and  Hiram  Walker  with  a 
view  to  the  plaintiff  being  employed  as  superintendent  of 
certain  gas  works  for  two  years  from  the  1st  October,  1894, 
at  $300  per  month,  subject  to  his  employment  being  termin- 
ated on  thirty  days’  notice  by  either  party,  and  on  the 
terms  that  any  dispute  or  difficulty  arising  under  the 
proposed  contract  should  be  referred  to  and  decided  by  the 
president  and  vice-president  of  the  Ontario  Natural  Gas 
Company,  whose  decision  was  to  be  final  and  binding ; 
that  the  negotiations  did  not  result  in  an  agreement  being 
come  to  ; that  any  services  performed  by  the  plaintiff  were 
performed  in  expectation  of  an  agreement  being  come  to, 
and  were,  as  the  pleading  says,  “ conditional  upon  the  said 
contract  being  completed,”  which  probably  means  that 
whether  they  were  to  be  paid  for  or  not  depended  upon 
the  negotiations  resulting  in  an  agreement. 

In  the  statement  of  defence  it  is  further  alleged  that  on 
the  7th  November,  1894,  notice  was  given  to  the  plaintiff 
that  he  wTould  not  be  employed  as  it  was  proposed  to 
employ  him,  and  that  thereupon  the  plaintiff  entered  into 
an  agreement  with  Walker  to  look  after  his  (Walker’s) 
private  interests  at  $300  per  month  ; that  it  was  a condi- 
tion of  that  employment  that  the  plaintiff  should  forego  any 
equitable  claim  he  might  have  against  the  defendant  com- 
pany ; and  that  by  resolution  of  the  directors  of  the  “ said 
company”  (which  company  is  meant  is  not  clear)  on  the  7th 
November,  1894,  the  plaintiff  was  employed  as  superinten- 
dent of  the  defendant  company  by  the  month  at  a salary 
of  $300  per  month,  and  subject  to  his  being  removed  by 
the  directors  at  any  time  pursuant  to  their  resolution ; 
that  the  plaintiff  never  entered  upon  the  performance  of 
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the  duties  of  superintendent,  because  of  legal  proceedings 
which  were  begun  and  resulted  in  an  injunction  restrain- 
ing the  defendant  company  from  removing  one  King  from 
the  position  of  superintendent,  which  he  filled  at  the  time 
the  resolution  was  passed  ; and  that  the  plaintiff  on  the 
termination  of  those  proceedings  was  notified  that  his 
services  were  not  required ; and  the  Statute  of  Frauds  is 
also  pleaded  as  a defence  to  the  action. 

Such  are  the  principal  and  material  allegations  of  the 
pleadings,  and,  after  they  had  been  delivered,  and  the 
parties  had  had  examinations  for  discovery,  the  plaintiff 
applied  to  the  local  Judge  at  Sandwich  to  add  the  Ontario 
Natural  Gas  Company  and  Walker  as  parties  defendants, 
in  order,  as  I understand,  that  he  might  recover  in  the 
alternative  against  one  or  other  of  the  three  parties  in 
respect  of  the  contract  upon  which  he  relies  ; and  an  order 
was  made  that  they  should  be  added  accordingly. 

The  defendant  company,  and  the  parties  so  directed  to 
be  added,  thereupon  appealed  from  the  order  of  the  local 
Judge,  and  the  appeal  resulted  in  that  order  being  varied 
by  striking  out  that  part  of  it  which  provided  for  the 
Ontario  Natural  Gas  Company  being  added  as  defendants, 
and  by  limiting  the  right  of  the  plaintiff  to  proceed  as 
against  the  other  added  party  (Walker)  to  his  claim  for 
services  after  the  formation  of  the  defendant  company. 

The  plaintiff  and  the  defendants,  original  as  well  as 
added,  appeal  from  the  last  mentioned  order,  the  plaintiff* 
seeking  to  have  the  order  of  the  local  Judge  restored,  and 
the  defendants  to  have  it  set  aside  entirely. 

The  plaintiff’s  application  is  based  upon  the  provisions 
of  Con.  Kule  206  (2),  which  enables  the  Court  or  a Judge, 
at  any  stage  of  the  proceedings,  either  upon  or  without 
the  application  of  either  party,  and  upon  such  terms  as 
may  appear  just,  amongst  other  things,  to  order  that  any 
person  who  ought  to  have  been  joined,  or  whose  presence 
is  necessary  in  order  to  enable  the  Court  effectually  and 
completely  to  adjudicate  upon  the  questions  involved  in 
the  action,  be  added  as  a defendant. 
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What  the  plaintiff  says  is : I may  be  unable  to  recover 
against  the  defendant  company,  because,  although  it  got 
the  benefit  of  my  services,  it  may  appear  that  my  contract 
was  made  not  with  the  defendant  company,  but  with  the 
Ontario  Natural  Gas  Company,  or  it  may  appear  that, 
from  want  of  authority  of  those  who  assumed  to  act  on 
behalf  of  one  or  the  other  of  the  companies  in  making  that 
contract  to  bind  either  company,  my  contract  is  in  law  one 
with  Hiram  Walker,  or  he  is  liable  to  me  in  damages  as 
upon  a warranty  of  his  authority  to  act  for  the  company 
for  which  he  assumed  to  act.  I desire  that  the  question 
as  to  which  one  of  the  three  parties  whom  I desire  to 
bring  before  the  Court  is  responsible  to  me,  shall  be 
decided  in  one  action,  where  all  the  parties  will  be  before 
the  Court,  instead  of  my  being  compelled  to  proceed  against 
each  party  separately  or  in  succession  until  it  has  been 
discovered  against  which  of  them  I have  a right  to  recover, 
or  it  has  been  determined  that  I have  no  right  to  recover 
against  any  one  of  them. 

Bennetts  v.  Mcllwraith,  [1896]  2 Q.  B.  464,  is  relied 
upon  by  the  plaintiff,  and  seems  to  me  to  support  his  con- 
tention. In  that  case  the  plaintiffs  were  owners  of  a ship 
which  was  chartered  for  a homeward  voyage  from  Sydney, 
but  was  not  loaded  in  pursuance  of  the  charterparty. 
The  action  was  commenced  against  Mcllwraith  & Co.  for 
misrepresentation  of  authority  to  enter  into  the  charter- 
party  as  agents  of  Burns,  Philp,  & Co.  The  plaintiffs  sued 
Mcllwraith  & Co.  as  principals  for  breach  of  the  charter- 
party,  and  also  for  false  representation  as  to  their  authority 
to  make  the  contract  as  agents  for  Burns,  Philp,  & Co.  Upon 
discovery  of  documents  being  had,  the  plaintiffs  thought  it 
probable  that  they  could  shew  that  the  agents  had  author- 
ity, and  thereupon  applied  in  Chambers  and  obtained  an 
order  giving  them  leave  to  add  Burns,  Philp,  & Co.  as 
defendants,  in  order  to  claim  against  them  in  the  alterna- 
tive. Against  that  order  Burns,  Philp,  & Co.  appealed. 
The  Court  of  Appeal  affirmed  the  order,  and  Lord  Justice 
A.  L.  Smith,  in  delivering  judgment,  referred  to  the  Eng- 


XVIII.] 


TATE  V.  NATURAL  GAS  AND  OIL  CO. 


87 


lish  Order  which  corresponds  in  the  main  with  our  Rule 
192*;  and  pointed  out  that,  though  the  redress  in  that 
case  was  sought  against  two  persons,  the  right  to  it  arose 
out  of  one  common  transaction,  and  that  the  authority  of 
Honduras  R.  W.  Co.  v.  Tucker  (1877),  2 Ex.  D.  301,  and 
Massey  v.  Heynes  (1888),  21  Q.  B.  11.  330,  in  which  the 
right  of  a plaintiff  to  join  the  alleged  principals  in  an 
action  against  the  person  who  assumed  to  act  as  their 
agent  for  breach  of  warranty  of  authority  was  upheld,  was 
not  affected  by  the  decision  of  the  House  of  Lords  in 
Smurthwaite  v.  Hannay,  [1894]  A.  C.  494. 

It  will  be  observed  that  under  the  English  Rule  corres- 
ponding to  our  Rule  192  [Order  16,  Rule  7]  the  right  of 
the  plaintiff  to  join  two  or  more  defendants  is  not,  like  our 
Rule,  unqualified,  but  qualified  by  the  words  “ in  such 
manner  as  hereinafter  mentioned,  or  as  may  be  prescribed 
by  a special  order,”  which  occur  after  the  words  “he 
may,”  and  before  the  word  “join.”  * 

It  is  clear,  therefore,  that  the  plaintiff  might  originally 
have  joined  all  three  of  the  parties  whom  he  seeks  to 
bring  before  the  Court  as  defendants,  in  order  that  redress 
might  be  had  to  the  extent  and  in  the  manner  provided  by 
Rule  192,  and  that,  though  he  has  omitted  to  do  so,  he 
may,  at  an}^  stage  of  the  proceedings,  obtain  leave  to  add 
any  one  whom  he  might  property  have  joined  at  the  com- 
mencement of  the  action. 

It  is,  however,  urged  by  Mr.  Riddell  and  Mr.  Crooks 
that,  upon  the  material  before  the  Court,  it  is  manifest 
that  the  plaintiff  has  no  cause  of  action  against  the  defen- 
dant company  upon  or  in  respect  of  his  alleged  contract  of 
the  28th  September,  1894,  and  that,  under  such  circum- 
stances, leave  should  not  be  given  to  add  defendants  under 
Rule  206  (2),  but  the  plaintiff  should  be  left  to  bring  a new 
action. 


* 192.  Where  the  plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is 
entitled  to  redress,  he  may  join  two  or  more  defendants,  in  order  that  the 
question  as  to  which,  if  any,  of  them  is  liable,  and  to  what  extent,  may 
be  determined  as  between  all  parties. 

12 — VOL.  XVIII.  O.P.R. 
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To  adopt  that  view  would,  I think,  be  unfair  to  the 
plaintiff.  Why  should  he  not  have  the  right  to  try  the 
question  as  to  whether  he  has  a right  to  recover  against 
some  one  of  the  three  parties  he  desires  to  have  before  the 
Court,  for  the  breach  of  the  contract  which,  as  he  alleges, 
was  entered  into  with  him,  and  is  binding  on  some  one  of 
the  defendants,  but  as  to  which  of  them  it  is  binding  on 
he  is  in  doubt  ? As  I have  said,  he  would  have  had  that 
right,  had  he  made  all  three  of  them  parties  to  the  action 
in  the  first  place,  and  I see  no  reason  why  he  should  not 
be  permitted  to  do  now  what  he  might  then  have  done. 
It  may  be  that  one  of  the  added  defendants,  when  served 
with  the  amended  writ,  may  not  defend  the  action,  and 
the  plaintiff  may  be  content  to  take  judgment  against  that 
defendant,  and  discontinue  the  action  as  to  the  other 
parties,  or  he  may  proceed  with  his  action,  retaining  all 
three  of  them  as  parties  to  it ; and  it  seems  to  me  that  it 
will  be  time  enough  for*  the  defendant  company  to  raise 
the  objection  that  no  cause  of  action  against  it  is  disclosed 
in  the  statement  of  claim,  when  the  plaintiff  puts  his 
amended  statement  of  claim  on  the  files  of  the  Court,  and 
that  is  made  to  appear  from  it ; and  if  the  order  of  the 
local  Judge  is  restored,  it  should  not  prejudice,  and,  if 
necessary,  should  be  prefaced  by  a declaration  that  it  is 
not  to  prejudice,  the  right  of  any  of  the  defendants,  orig- 
inal or  added,  to  move  for  judgment  in  their  favour  upon 
the  amended  pleadings,  or  to  make  any  other  motion  as  to 
the  pleadings  which  would  have  been  open  to  them  if 
all  of  them  had  been  originally  made  parties  defendant. 

The  restoration  of  the  order  of  the  local  Judge  cannot, 
in  my  opinion,  prejudice  the  defendant  company  or  the 
added  defendants,  none  of  whom  as  far  as  I can  see  will  be 
hurt  by  the  other  or  others  being  retained  as  defendants, 
•while  to  deny  to  the  plaintiff  the  right  to  have  them  before 
the  Court  may  be  to  prevent  his  having  the  benefit  which 
it  was  intended  by  the  framers  of  the  Rules  a plaintiff 
who  is  in  doubt  as  to  the  person  from  whom  he  is  entitled 
to  redress  should  have.  These  Rules  should,  in  my  opinion, 


XVIII.]  TATE  V.  NATURAL  GAS  AND  OIL  CO.  89 

receive  a liberal  construction,  so  as  to  effectuate  the  inten- 
tion with  which  they  were  framed,  as  explained  in  the 
cases  to  which  I have  referred. 

The  plaintiff  in  his  present  statement  of  claim  has  stated 
facts  which,  if  established  by  evidence,  make  out,  unless 
sufficiently  answered  by  the  defendant  company,  a case 
against  it,  and  I do  not  see  why  he  should  not  be  permitted 
to  bring  in  the  other  company  and  Walker,  so  that,  if  the 
acts  and  transactions  between  him  and  Walker,  on  which 
he  relies  as  making  the  defendant  company  liable  on  the 
contract  which  he  sets  up,  do  not  in  law  create  a liability  on 
the  part  of  the  defendant  company,  but  do  create  a liability 
on  the  part  of  one  or  the  other  of  the  defendants  whom  he 
seeks  to  add,  he  may  succeed  in  obtaining  redress  from 
that  one  of  them  who  may  turn  out,  if  he  is  able  to  suc- 
ceed at  all,  to  be  liable  to  him.  For  all  that  appears  at 
present,  the  Ontario  Natural  Gas  Company  may  set  up 
and  establish  that  the  defendant  company  assumed  all  of 
the  liabilities  and  the  burden  of  all  of  the  engagements  of 
the  Ontario  Natural  Gas  Company,  and  that  there  has 
been  as  to  it  a novation,  resulting  in  the  plaintiff  having 
to  look  to  the  defendant  company ; but  it  seems  to  me 
premature  to  consider  now  questions  such  as  this,  which 
can  be  dealt  with  satisfactorily  only  when  the  added 
defendants  have  been  served  and  the  plaintiff  has  filed  his 
amended  statement  of  claim. 

In  my  opinion,  the  order  of  Mr.  Justice  Street  should  be 
reversed,  and  the  order  of  the  local  Judge  restored,  and  the 
costs  of  the  appeals  here  and  below  should  be  costs  in  the 
cause  to  the  successful  party,  unless  otherwise  ordered  by 
the  trial  Judge ; and  the  costs  of  the  application  to  the 
local  Judge  and  the  additional  costs  occasioned  by  the 
amendment  should  be  costs  in  the  cause  to  the  defendant 
company  and  the  added  defendants  in  any  event. 

MacMahon,  J. — I concur. 

Rose,  J. — The  material  before  the  local  J udge  were  the 
examinations  of  Hiram  Walker  and  of  the  plaintiff,  and 
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the  pleadings.  Mr.  Aylesworth  told  us  that  the  facts 
were  stated  to  the  Judge  by  counsel,  and  that  upon  the 
material  and  such  statements  the  order  was  made. 

The  action  is  brought  for  a breach  of  an  agreement 
alleged  to  have  been  made  on  the  28th  September,  1894. 
At  that  time  the  defendant  company  was  not  incorporated. 
The  date  of  incorporation  appears  in  a question  put  by  Mr. 
Clark,  counsel  for  the  plaintiff,  on  the  examination  of 
Hiram  Walker  for  discovery,  as  in  the  spring  of  1895. 
This  was  also  stated,  if  my  memory  serves  me,  by  Mr. 
Aylesworth  in  opening  the  appeal  before  us,  and  no  doubt 
is  the  fact.  The  statement  of  claim  is  in  accordance  with 
the  statement  of  fact  made  by  Mr.  Clark  to  Hiram  Walker, 
as  the  foundation  for  a question  in  his  examination  for  dis- 
covery, and  is  as  follows  : “ What  Mr.  Tate  says  is  that  when 
he  came  up  here  in  the  fall  of  1894,  that  is  a year  before 
this,  an  arrangement  was  made  that  he  was  to  be  emploj'ed 
for  three  years  at  that  time ; that  he  went  on  at  once,  and 
continued  in  the  employ  of  the  company  or  of  yourself, 
there  seems  to  be  a question  which,  and  then  in  Novem- 
ber, 1895,  a resolution  was  passed  that  he  be  appointed  in 
Dr.  King’s  place  at  $800  a month,  but  the  three  years’ 
agreement  he  says  wTas  made  in  the  beginning,  when  he 
came  here.”  The  plaintiff*  in  his  examination  for  discovery 
stated  that  he  did  not  rely  upon  the  alleged  agreement  of 
1895,  but  was  suing  upon  the  agreement  of  1894,  and  this 
is  in  accordance  with  the  statement  of  claim.  What  he 
said  with  reference  to  this  appears  on  his  examination 
for  discovery,  and  is  as  follows : “ Q.  Then  you  don’t 
claim  now  any  right  in  this  suit  by  reason  of  those 
proceedings  of  November,  1895  ? A.  No,  I never  claimed. 
Q.  And  you  have  never  claimed  that  this  gives  you 
any  rights  against  the  present  gas  company  ? A.  No. 
Q.  You  were  insisting  upon  settlement  with  you  in  1896, 
that  is,  under  the  first  contract  with  Mr.  Walker  ? A. 
Yes.”  It  is  manifest  from  this  that  the  plaintiff’s  claim 
against  the  present  company,  the  defendant  upon  the 
record,  can  only  be  on  the  ground  of  novation.  His  con- 
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tract  was  with  either  Hiram  Walker  or  the  Ontario  Natural 
Gas  Company,  which  was  in  existence  and  in  operation  in 
1894,  when  the  alleged  agreement  was  made.  If  there  was 
novation,  of  course  the  defendant  company  is  alone  liable, 
for  by  the  novation  the  Ontario  Natural  Gas  Company 
was  discharged.  If  there  was  no  novation,  then  the  defen- 
dant company  cannot  be  liable,  because  the  alleged  con- 
tract was  made  prior  to  the  date  of  its  existence,  and  with 
either  the  then  company  or  with  Hiram  Walker.  I do  not 
see,  therefore,  how  either  Hiram  Walker  or  the  Ontario 
Natural  Gas  Company  can  be  made  a defendant  in  this 
action.  Novation  is  not  averred  in  the  pleading,  and  if  it 
were,  it  would,  as  I think,  make  no  difference. 

The  application  was  made,  as  I understand  it,  to  obtain 
the  benefit  of  the  provisions  of  Rule  192  of  the  Con.  Rules 
of  1897,  which  is  as  follows : “ Where  the  plaintiff  is  in 
doubt  as  to  the  person  from  whom  he  is  entitled  to  redress, 
he  may  join  two  or  more  defendants,  in  order  that  the 
question  as  to  which,  if  any,  of  them  is  liable,  and  to  what 
extent,  may  be  determined  as  between  all  parties.”  And 
on  the  facts,  as  they  appear  to  me,  there  can  be  no  doubt 
that  either  the  defendant  company  is  solely  liable,  or  liable 
not  at  all. 

In  my  opinion,  therefore,  the  appeal  of  Hiram  Walker 
should  be  allowed  and  the  appeal  of  the  plaintiff  should  be 
dismissed,  each  with  costs. 

On  the  1st  April,  1898,  W.  R.  Riddell , for  the  original 
defendants  and  the  Ontario  Natural  Gas  Company,  moved 
in  the  Court  of  Appeal  ( coram  Burton,  C.  J.  0.,  Osler, 
Maclennan,  and  Moss,  JJ.A.)  for  leave  to  appeal  from 
the  above  decision,  and  cited  Harry  v.  Davey  (1876),  2 
Ch.  D.  at  p.  725 ; Norris  v.  Beazley  (1877),  2 C.  P.  D.  at 
pp.  85,  86 ; Wilson  v.  Church  (1878),  9 Ch.  H.  at  p.  558. 

Aylesworth,  Q.C.,  for  the  plaintiff,  was  not  called  upon. 

The  Court  refused  the  motion,  being  of  opinion  that 
the  judgment  of  Meredith,  C.  J.,  was  right. 
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Smedley  y.  British  America  Assurance  Company. 


Discovery — Production  of  Documents — Contradicting  Affidavit — Admis- 
sions of  Deponent — Examination  for  Discovery — Documents  Mentioned  in 
Document  Produced. 

Where,  in  an  action  upon  a fire  insurance  policy,  the  plaintiff,  in  making 
discovery  of  documents,  referred  in  his  affidavit  to  the  application  for 
the  insurance,  which,  when  produced,  shewed  that  at  its  date  he  had 
a set  of  books  connected  with  the  business  in  respect  of  which  he  was 
effecting  the  insurance,  which  books,  however,  he  did  not  produce  : — 

Held,  that  the  books  were  material,  and  the  reference  to  them  in  the 
document  produced  was  sufficient  ground  for  ordering  a better  affidavit 
on  production. 

Qucere,  whether  the  admissions  of  the  plaintiff  upon  his  examination  for 
discovery  as  to  the  existence  of  documents  other  than  those  mentioned 
in  his  affidavit  could  be  looked  at  to  contradict  the  affidavit. 


[March  11,  1898 .—Meredith,  C.J.] 

This  was  an  action  upon  a fire  insurance  policy.  The 
plaintiff*  on  his  examination  for  discovery  admitted  that  he 
had  in  his  possession  documents  not  referred  to  in  his 
affidavit  on  production.  The  defendants  then  moved 
before  the  Master  in  Chambers  for  a further  and  better 
affidavit  on  production,  reading  upon  such  motion  the 
examination  for  discovery. 

The  Master  made  the  order ; and  from  it  the  plaintiff 
appealed,  upon  the  ground  that  the  examination  for  dis- 
covery could  not  be  referred  to  in  support  of  such  a motion. 

The  appeal  was  heard  by  Meredith,  C.J.,  in  Chambers, 
on  the  11th  March,  1898. 

Washington,  for  the  plaintiff,  referred  to  Jones  v.  Monte 
Video  Gas  Co.  (1880),  5 Q.  B.  D.  556. 

H.  D.  Gamble,  for  the  defendants.  Although  it  is  not 
allowed  to  cross-examine  on  an  affidavit  on  production, 
still,  if  it  appears  from  an  admission  in  any  sworn  state- 
ment of  the  party  making  the  affidavit  that  such  party 
has  in  his  possession  documents  which  he  has  not  men- 
tioned in  his  affidavit  on  production,  he  will  be  ordered  to 
produce  them : Newall  v.  Telegraph  Construction  Co.  (1866), 
L.  R.  2 Eq.  756  ; Hall  v.  Truman  (1885),  29  Ch.  D.  307.  At 
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all  events  the  order  of  the  Master  can  be  supported  on  the 
ground  that  the  case  is  within  the  rule  laid  down  in  Jones 
v.  Monte  Video  Gas  Co.  (1880),  5 Q.  B.  D.  556,  the  plaintiff 
having  referred  in  his  affidavit  to  the  application  for  insur- 
ance, and  it  appearing  from  the  application  for  insurance 
that  there  are  documents  in  the  possession  of  the  plaintiff 
which  he  has  not  produced.  He  referred  also  to  Mac- 
Greqor  v.  McDonald  (1886-7),  12  P.  R.  81  ; Noel  v.  Noel . 
(1863),  1 D.  J.  & S.  468  ; Wright  v.  Pitt  (1868),  L.  R.  3 Ch. 
809  ; Dry  den  v.  Smith  (1897),  17  P.  R.  500 ; Griffin  v. 
Faivkes  (1897),  ib.  540  ; Alcock  v.  Gill  (1869),  21  L.  T.  N. 
S.  704  ; Saull  v.  Browne  (1874),  L.  R.  17  Eq.  402  ; Lyon 
v.  McKay  (1885),  10  P.  R.  at  p.  560 ; M oxley  v.  Canada 
Atlantic  R.  W.  Co.  ( 1885),  11  P.  R.  39. 

Judgment  was  given  at  the  close  of  the  argument. 

Meredith,  C.J.  — It  will  be  time  enough  to  decide  what 
the  effect  of  the  decision  in  Jones  v.  Monte  Video  Gas  Co. 
(1880),  5 Q.B.  D.  556,  is, and  whether  the  rule  is  as  Mr.  Wash- 
ington puts  it  or  as  Mr.  Gamble  does,  when  a case  arises  in 
which  it  is  necessary  to  determine  that  question.  I think, 
however,  that  this  order  may  be  supported  upon  the  ground, 
recognized  in  Jones  v.  Monte  Video  Gas  Co.,  that  the  plain- 
tiff in  his  affidavit  on  production  refers  to  a document — 
the  application  for  the  insurance — which  shews  that  at  the 
date  of  the  application  he  had,  as  he  says  himself,  a regu- 
lar set  of  books.  These  books  are  not  produced.  I think 
it  would  be  going  out  of  the  way  to  say  that  they  are  not 
material.  His  statement  is  that  he  had  a set  of  books 
connected  with  the  business  in  respect  of  which  he  was 
effecting  an  insurance  with  the  defendants.  Those  books, 
it  seems  to  me,  are  books  that  would  be  probably  most 
material  in  determining  what  the  amount  of  his  loss  was, 
the  fire  having  happened  within  a month  after  the  insur- 
ance was  effected.  I think  upon  that  ground  the  order 
may  be  supported,  and  I therefore  dismiss  the  appeal.  The 
costs  will  be  costs  in  the  cause. 
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Roberts  v.  Coughlin  et  al. 

Security  for  Costs — Infant  Plaintiff  out  of  J urisdiction — Next  Friend. 

An  infant,  residing  out  of  the  jurisdiction,  brought  an  action  for  adminis- 
tration, by  her  mother,  who  resided  in  the  jurisdiction,  but  was  with- 
out substance,  as  next  friend  : — 

Held,  that  the  plaintiff  could  not  be  required  to  furnish  security  for 
costs. 


[March  23,  1898. — MacMahon , J.] 

An  action  for  administration.  At  the  trial  before  Mac- 
Mahon, J.,  at  London,  on  the  14th  March,  1898,  the  defen- 
dant raised  a question  as  to  the  status  of  the  infant  plain- 
tiff and  her  next  friend,  which  is  dealt  with  in  the  judg- 
ment. 

Magee,  Q.C.,  for  the  plaintiff. 

Woods,  Q.C.,  for  the  defendants. 

Judgment  was  delivered  on  the  23rd  March,  1898. 

MacMahon,  J. — This  is  an  administration  action, 
brought  by  an  infant  residing  out  of  the  jurisdiction,  by 
her  mother,  who  resides  within  the  jurisdiction,  as  next 
friend.  The  mother  is  not  a person  of  substance. 

The  action  was  commenced  on  the  25th  October,  1897 ; 
was  at  issue  on  the  13th  December,  1897 ; and  was 
entered  for  trial  at  the  London  Sittings  on  the  14th 
March,  1898,  when  counsel  for  the  defendant  contended 
that,  because  the  infant  plaintiff  was  resident  out  of  the 
jurisdiction,  and  the  next  friend  impecunious,  the  action 
should  be  dismissed,  or  that  a reference  should  be  made 
only  on  the  terms  of  the  plaintiff'  giving  security  for  costs. 

Daniell’s  Ch.  Pr.,  6th  ed.,  p.  84,  after  stating  that  with 
few  exceptions  any  person,  however  poor  he  may  be,  may 
bring  an  action  without  being  required  to  give  security  for 
payment  of  costs,  says  : “ This  liberality  is  extendedjto  the 
case  of  the  next  friends  of  infants ; indeed,  any  other  rule 
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would  amount  to  a denial  of  justice  to  the  children  of  poor 
persons,  who  might  become  entitled  to  property,  and  yet 
be  precluded  from  asserting  their  rights  by  reason  of  their 
inability  to  procure  substantial  persons  to  be  their  next 
friend.”  And  in  Morgan  on  Costs,  2nd  ed.,  pp.  11  and  12, 
the  practice  is  thus  stated:  “Security  for  costs  on  the 
ground  of  poverty  may  be  required  from  the  next  friend 
of  a married  woman,  but  not  from  the  next  friend  of  an 
infant  * *.  And  it  is  now  settled  that  any  person 

may  bring  an  action  in  the  name  of  an  infant,  and  that 
security  for  costs  will  not  be  required  from  an  infant’s 
next  friend  (either  original  or  substituted)  on  account  of  his 
poverty : Davenport  v.  Davenport  (1822),  1 Sim.  & Stu. 
101;  Pennington  v.  Alvin  (1823),  ib.  264;  Fellows  v. 
Barrett  (1836),  1 Keen  119  ; Murrell  v.  Clapham  (1836), 
8 Sim.  74 ; Nalder  v.  Hawldns  (1833),  2 My.  & K.  243.” 
An  infant  being  incapable  of  asserting  or  protecting  his 
rights  by  bringing  an  action  in  person,  and  unable  to  make 
himself  liable  to  the  defendant  for  the  costs,  and  as  he  must 
sue  by  a next  friend,  it  was  therefore  urged  by  counsel  in 
Lindsay  v.  Tyrrell  (1857),  2 DeG.  & J.  7,  that  a next 
friend  without  liability  to  costs  was  a contradiction  in 
terms.  To  this  Lord  Chancellor  Cranworth  replied  that, 
“ though  a next  friend  is  in  general  liable  to  costs,  ‘ next 
friend  ’ does  not  mean  a person  to  answer  costs,  but  a per- 
son who  undertakes  to  conduct  the  suit  on  behalf  of  the 
infant.”  And  in  Scott  v.  Niagara  Navigation  Go.  (1893), 
15  P.  R.  at  p.  411,  Boyd,  C.,  says : “ The  primary  object  in 
requiring  that  an  infant  shall  sue  by  next  friend,  is  not 
that  the  defendants  may  have  security  for  costs,  but  that 
there  may  be  some  one  before  the  Court  to  answer  for  the 
propriety  of  the  action,  and  through  whom  the  Court  may 
compel  obedience  to  its  orders.” 

The  learned  Chancellor  did  make  the  observation  (p.  412) 
that  the  infants  in  that  case  were  within  the  jurisdiction. 
The  fact,  however,  of  the  infant  being  out  of  the  jurisdic- 
tion in  the  present  case  cannot,  I conceive,  make  any 
difference.  Where  the  mother  of  the  plaintiff,  and  her 
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natural  guardian,  is  the  next  friend,  security  for  costs 
could  not  be  required  from  her  because  of  her  poverty,  if 
the  infant  were  within  the  jurisdiction ; and  if,  under  such 
circumstances,  the  next  friend  does  not  mean  a person  to 
answer  costs  to  the  defendant,  but  to  answer  for  the  pro- 
priety of  the  proceedings,  it  cannot  by  any  possibility 
make  any  difference  whether  the  infant  is  within  or  with- 
out the  jurisdiction. 

In  regard  to  the  other  question  raised  as  to  the  institu- 
tion by  the  plaintiff  of  an  action,  instead  of  proceeding  by 
motion  under  Rule  944  of  1897  (old  Rule  965),  the  proper 
course  will  be  to  reserve  the  question  of  costs  and  the 
quantum  thereof  to  be  disposed  of  by  a Judge  in  Chambers 
after  the  Masters  report. 

There  will  be  a reference  to  the  Master  at  London  to 
take  the  accounts  asked  for  in  the  statement  of  claim,  and 
to  report  specially  as  may  be  required  by  either  party. 
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Campbell  et  al.  y.  Farley  et  al. 


Parties — Claim  against  Partnership — Administratrix  of  Deceased  Part- 
ner— Concurrent  Administration  Proceedings — Action  against  Surviving 
Partner — Indemnity — Relief  Over — Third  Party  Procedure. 

At  law,  as  well  as  in  equity,  before  the  Judicature  Act,  a partnership 
debt  was,  in  strictness,  joint  and  not  several,  and  upon  the  death  of 
one  partner  the  only  liability  existing  at  law  was  that  of  the  surviving 
partner  ; the  estate  of  the  deceased  partner  being  only  made  available 
through  the  equities  existing  in  favour  of  the  surviving  partner,  which 
the  partnership  creditors  were  allowed  to  make  use  of  ; and  the  Act 
has  not  converted  into  a joint  and  several  debt  that  which  had  thereto- 
fore been  merely  joint. 

Kendall  v.  Hamilton  (1879),  4 App.  Cas.  504,  and  In  re  Hodgson  (1885), 
31  Ch.  D.  177,  followed. 

And  in  an  action  by  creditors  of  a partnership  against  the  surviving 
partner  and  the  administratrix  of  the  estate  of  the  deceased  partner, 
the  name  of  the  administratrix  was  struck  out,  leaving  the  creditors  to 
pursue  their  remedy  against  the  estate  in  a proceeding  pending  for  its 
administration,  and  to  proceed  concurrently  with  the  action  against  the 
surviving  partner. 

Held , also,  that  a claim  of  the  surviving  partner  against  the  estate  of  the 
deceased  for  indemnity  or  relief  over  in  respect  of  the  plaintiffs’  claim, 
must  be  made  in  the  administration  proceedings  and  not  in  the  action 
under  the  third  party  procedure. 

Held,  further,  that  the  right  of  the  surviving  partner  against  the 
administratrix,  in  her  personal  capacity,  to  recover  upon  a mortgage 
given  by  her  as  a security  to  him  against  his  liability  to  the  plaintiffs, 
was  neither  a right  to  indemnity  nor  to  relief  over,  because  it  was  a 
right  which  might  be  enforced  before  he  was  damnified,  there  being  no 
reference  on  the  face  of  the  instrument  to  the  liability  asserted  by  the 
plaintiffs  ; and,  therefore,  she  could  not  be  brought  in  as  a third  party. 

[March  25,  1898. — Street , J.] 

[April  4,  1898. — Divisional  Court.'] 

This  action  was  brought  by  John  Campbell  and  Dun- 
can Campbell  against  John  Farley  and  Jennie  MacDonald, 
administratrix  of  the  estate  of  Norman  MacDonald, 
deceased. 

It  was  alleged  that  the  defendant  Farley  and  the  de- 
ceased Norman  MacDonald  formerly  carried  on  business  as 
solicitors  in  St.  Thomas,  and  that  during  their  partnership 
the  deceased  received  $1,900  from  the  plaintiffs  to  be 
applied  in  paying  off  a mortgage  ; and  that,  instead  of  do- 
ing so,  he  applied  the  money  to  his  own  use.  Farley  dis- 
covered this  transaction  after  MacDonald  had  ceased  to  be 
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his  partner,  and  took  from  him  a mortgage  for  $1,900  to 
satisfy  his  own  liability  to  make  it  good,  and  a mortgage 
from  the  defendant  Jennie  MacDonald,  the  wife  of  the 
deceased,  upon  property  of  hers,  as  collateral  to  her  hus- 
band’s mortgage.  The  defendant  Jennie  MacDonald  had 
been  appointed  administratrix  of  her  husband’s  estate, 
which  was  insolvent.  During  his  lifetime  the  deceased  paid 
moneys  from  time  to  time  upon  account  of  the  mortgage,  to 
pay  off  which  he  had  originally  received  the  $1,900  from 
the  plaintiffs,  and  had  reduced  the  amount  due  upon  it  to 
$328.42,  besides  some  interest.  This  action  was  brought 
to  recover  that  amount. 

On  the  15th  February,  1898,  the  local  Judge  of  the 
Jligh  Court  at  London  made  an  order,  upon  the  ex  parte 
application  of  the  defendant  Farley,  permitting  him  to 
issue  a third  party  notice  claiming  indemnity  against  his 
co-defendant  Jennie  MacDonald.  This  order  was  made 
upon  Farley’s  affidavit  stating  the  above  facts. 

On  the  22nd  February,  1898,  the  defendant  Jennie 
MacDonald  moved  before  the  Master  in  Chambers  for  an 
order  setting  aside  the  ex  parte  order  above  mentioned, 
and  for  an  order  staying  all  proceedings  against  her  as 
administratrix,  upon  the  ground  that  an  administration 
order  had  been  taken  out  and  was  being  prosecuted  in  the 
Master’s  office,  under  which  the  plaintiffs  might  come  in 
and  establish  their  claim,  if  any,  against  the  estate. 

On  the  28th  February,  1898,  both  motions  were  dis- 
missed by  the  Master  in  Chambers. 

The  defendant  Jennie  MacDonald  then  appealed  to  a 
Judge  in  Chambers,  and  the  appeal  was  heard  before 
Street,  J.,  on  the  4th  March,  1898. 

W.  E.  Middleton , for  the  defendant  Jennie  MacDonald. 

Tremeear,  for  the  defendant  Farley. 

John  H.  Moss,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  25th  March,  1898. 
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Street,  J. — The  plaintiffs  seek  to  recover  judgment  in 
the  present  action  against  a surviving  partner  and  the 
administratrix  of  a deceased  partner  for  a debt  of  the  part- 
nership ; the  administratrix  objects  to  this  course  being  pur- 
sued, upon  the  ground  that,  some  two  years  before  the 
action  was  begun,  an  order  for  the  administration  of  the 
estate  of  the  deceased  partner  had  been  taken  out,  under 
which  the  estate  is  now  being  administered  in  the  Masters 
office.  I think  a very  short  consideration  of  the  rights  of 
the  parties  shews  that  her  objection  is  well  founded. 

At  law,  as  wrell  as  in  equity,  it  was  well  understood  before 
the  Judicature  Act  that  a partnership  debt  was  in  strict- 
ness joint  and  not  several,  and  that  upon  the  death  of  one 
partner  the  only  liability  existing  at  law  was  that  of  the 
surviving  partner,  the  estate  of  the  deceased  partner  being 
only  made  available  through  the  equities  existing  in  favour 
of  the  surviving  partners  which  the  partnership  creditors 
were  allowed  to  make  use  of : Kendall  v.  Hamilton 
(1879),  4 App. . Cas.  504,  517  ; In  re  Hodgson  (1885),  31 
Ch.  D.  177.  The  Judicature  Act,  as  is  pointed  out  in  these 
cases,  has  not  converted  into  a joint  and  several  debt  that 
which  had  theretofore  been  merely  joint. 

The  plaintiffs’  only  remedy,  therefore,  so  far  as  the 
deceased  partner  is  concerned,  is  to  have  his  estate  duly 
administered  so  as  to  give  to  them  their  proper  share  of 
the  assets,  and  this  is  a remedy  wThich  they  are  entitled 
to  obtain  on  proving  their  claim  in  the  pending  adminis- 
tration proceedings,  where  the  other  partnership  and  sepa- 
rate creditors  who  are  interested  in  disputing  the  claim 
will  have  an  opportunity  of  doing  so.  They  are  entitled, 
in  addition,  to  their  action  against  the  surviving  partner 
as  a concurrent  remedy:  In  re  Hodgson  (1885),  31  Ch.  D. 
177. 

I am  of  opinion,  therefore,  that  the  present  action  ought 
not  to  be  further  proceeded  with  so  far  as  the  adminis- 
tratrix is  concerned,  and  that  her  name  should  be  struck 
out  of  the  proceedings,  the  plaintiffs  paying  the  costs  of 
the  application  and  appeal  upon  this  point. 
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The  other  question  raised  upon  this  appeal  is  as  to  the 
right  of  the  defendant  Farley  to  serve  a third  party  notice 
upon  Jennie  MacDonald,  in  her  capacity  as  administratrix, 
or  personally  upon  the  mortgage  which  she  has  given,  or 
in  both  capacities. 

In  so  far  as  she  is  concerned  in  her  representative  capa- 
city, I think  the  claim  of  Farley  against  her  must  be  made 
in  the  administration  proceedings;  where  the  rights  of  all 
classes  of  creditors  will  be  worked  out,  for  the  same  reasons 
as  those  above  set  forth. 

In  so  far  as  she  is  concerned  in  her  personal  capacity, 
the  question  is  whether  Farley  is  entitled  to  “indemnity 
from  or  any  other  relief  over  against  ” her  upon  the  mort- 
gage which  she  has  given  to  him  as  collateral  security  to 
the  mortgage  from  her  husband.  The  mortgage  from  the 
husband  purports  to  secure  $1,900  payable  to  Farley  in 
certain  small  periodical  instalments  with  interest,  and  does 
not  upon  its  face  relate  in  any  way  to  the  transaction  in 
question  in  this  action.  The  mortgage  from  the  wife  is 
conditioned  to  become  void  on  payment  of  those  instal- 
ments. Upon  the  face  of  these  instruments  there  is  no 
reference  whatever  to  the  liability  asserted  by  the  plain- 
tiffs, and  therefore  no  right  of  indemnity  in  favour  of 
Farley  against  Jennie  MacDonald  in  respect  of  that  lia- 
bility. Assuming  the  truth  of  Farley’s  defence  to  the 
plaintiffs’  claim,  and  of  the  statement  in  the  third  party 
notice  to  Jennie  MacDonald,  the  only  conclusion  to  be 
drawn  from  the  form  of  the  instruments  is  that  it  was 
intended  that  Farley  should  collect  the  $1,900  from  Mac- 
Donald, and  himself  pay  the  plaintiffs.  He  was  not  to  be 
bound  to  wait  until  he  had  paid  money  to  the  plaintiffs 
for  his  right  to  recover  upon  the  mortgage  to  accrue.  As 
soon  as  an  instalment  became  due  upon  the  mortgage,  he 
might  collect  it,  although  he  had  paid  nothing  to  the  plain- 
tiffs ; or,  to  put  it  in  another  way,  it  would  appear  as  if 
Farley  was  to  assume  this  liability  of  the  partnership  as 
between  him  and  his  partner  MacDonald,  who  gave  the 
mortgage,  and  was  to  pay  it  in  order  to  put  him  in  funds 
for  the  purpose. 
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No  doubt,  under  these  circumstances,  the  payments  made 
by  MacDonald  to  the  plaintiffs  would  be  treated  as  pay- 
ments going  in  reduction  of  the  amount  secured  by  the 
mortgage  he  made  to  Farley ; but  I think  it  is  quite  plain 
that  his  right  to  recover  upon  the  mortgage  is  neither  a 
right  to  indemnity  nor  to  relief  over,  because  it  is  a right 
which  may  be  enforced  before  he  is  damnified^  It  would 
be  no  defence  to  an  action  upon  the  mortgage  to  say  that 
the  mortgagee  has  not  paid  anything  to  the  present  plain- 
tiffs. The  amount  of  the  claim  of  the  present  plaintiffs 
against  Farley  in  the  present  action  might  be  entirely 
different  from  the  amount  of  any  claim  of  Farley’s  against 
MacDonald.  They  would  be  different  if  the  sums  paid  by 
Farley  to  the  plaintiffs  should  not  coincide  with  those  col- 
lected by  Farley  from  MacDonald,  and  the  fact  of  their 
coincidence  cannot  turn  into  a mere  indemnity  that  which 
was  an  independent  security:  see  Wynne  v.  Tempest, 
[1897]  1 Ch.  110. 

For  this  reason,  I am  of  opinion  that  the  appeal  of 
Jennie  MacDonald  upon  the  question  of  the  third  party 
notice  should  also  be  allowed  with  costs  here  and  below. 

The  defendant  Farley  appealed  to  a Divisional  Court 
from  the  decision  of  Street,  J.,  upon  the  question  of  the 
third  party  notice,  and  his  appeal  was  heard  by  Meredith, 
C.J.,  Rose  and  MacMahon,  JJ.,  on  the  4th  April,  1898. 

Tremeear , for  the  appellant. 

W.  E.  Middleton,  for  Jennie  MacDonald,  was  not  called- 
upon. 

The  Court  dismissed  the  appeal  with  costs,  agreeing 
with  the  opinion  of  Street,  J. 
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Winch  y.  Trayiss. 

Arrest — Discharge — Failure  to  Deliver  Statement  of  Claim — Rule  10 ^ — 
Extension  of  Time — Rule  353 — Terms. 

Under  the  present  practice  there  is  power,  after  the  expiration  of  the 
time  appointed  by  Rule  1044  for  the  delivery  of  the  statement  of  claim, 
where  a defendant  is  detained  in  custody  under  an  order  for  arrest,  to 
extend  the  time.  The  case  is  within  Rule  353,  and  the  wording  of  Rule 
100  of  the  Rules  of  Trinity  Term,  1856,  has  been  altered  from  “ shall 
have  been  given  ” to  “ is  given  ” in  Rule  1044. 

Where  the  statement  of  claim  was  delivered  two  days  after  the  month 
had  expired,  and  the  defendant  moved  for  his  discharge,  an  order  was 
made  validating  it  for  all  purposes,  upon  terms  as  to  speedy  trial  and 
payment  of  costs. 

[March  23,  1898.—  Meredith,  J.] 

Motion  by  the  defendant  for  an  order  for  his  discharge 
from  close  custody  under  an  order  of  arrest  in  the  nature 
of  a ca.  re.,  because  the  statement  of  claim  was  not  deliv- 
ered within  the  time  appointed  by  Rule  1044  of  the  Con- 
solidated Rules  of  1897. 

The  arrest  was  on  the  16th  February,  1898,  and  the 
statement  of  claim  was  filed  and  served  on  the  18th  March, 
1898. 

Rule  1044  is  as  follows : — 

Where  a defendant  is  taken  or  detained  in  custody 
under  an  order  for  arrest  in  default  of  giving  security,  the 
plaintiff,  if  he  has  not  already  delivered  his  statement  of 
.claim,  shall  deliver  the  same  within  one  month  after  the 
arrest,  or  within  the  time  specified  in  Rule  243,  whichever 
shall  be  the  earlier  date,  otherwise  the  defendant  shall, 
unless  further  time  is  given  to  the  plaintiff  by  the  Court 
or  a Judge,  be  entitled  to  be  discharged  from  custody. 

Rule  100  of  the  General  Rules  of  Trinity  Term,  1856, 
which  is  the  original  of  Rule  1044,  is  as  follows  : — 

In  all  cases  in  which  a defendant  shall  have  been  or 
shall  be  detained  in  prison  on  any  writ  of  capias,  or  being 
arrested  thereon,  shall  go  to  prison  for  want  of  bail,  and 
in  all  cases  in  which  he  shall  have  been  or  shall  be  ren- 
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dered  to  prison  before  declaration  on  any  such  process,  the 
plaintiff  in  such  process  shall  declare  against  such  defen- 
dant before  the  end  of  the  next  term  after  such  arrest  or 
detainer,  or  render  and  notice  thereof,  otherwise  such 
defendant  shall  be  entitled  to  be  discharged  from  such 
arrest  or  detainer,  upon  entering  a common  appearance, 
unless  further  time  to  declare  shall  have  been  given  to 
such  plaintiff  by  rule  of  Court  or  order  of  a Judge. 

On  the  return  of  the  defendant’s  motion  the  plaintiff 
moved  for  an  order  under  Rule  353  enlarging  the  time 
appointed  by  Rule  1044  for  delivering  the  statement  of 
claim. 

Rule  353  is  as  follows  : — 

The  Court  or  a Judge  may  enlarge  or  abridge  the  time 
appointed  by  these  Rules,  or  any  Rules  relating  to  time, 
or  fixed  by  any  order,  for  doing  any  act  or  taking  any 
proceeding,  upon  such  terms  as  may  seem  just ; and  such 
enlargement  may  be  ordered  although  the  application  for 
the  same  is  not  made  until  after  the  expiration  of  the  time 
appointed  or  allowed. 

Both  motions  were  heard  by  Meredith,  J.,  in  Chambers, 
on  the  21st  March,  1898. 

G.  Millar , for  the  defendant. 

G.  G.  Robinson,  for  the  plaintiff. 

The  following  cases  were  referred  to : — Glenn  v.  Box 
(1847),  3 U.  C.  R.  182;  Tyson  v.  McLean  (1854),  1 P.  R. 
339  ; Glennie  v.  Ross  (1864),  3 P.  R.  289 ; Houtaling 
v.  Guttle  (1875),  6 P.  R.  251  ; Jury  v.  Jury  (1895),  16 

P.  R.  375. 

Judgment  was  delivered  on  the  23rd  March,  1898. 

Meredith,  J. — Under  the  present  practice  there  is 
power  to  extend  the  time  after  the  expiration  of  the  month  ; 
the  case  is  within  Con.  Rule  353,  and  the  wording  of  the  old 
common  law  Rule  has  been  altered  from  “ shall  have  been 
given”  to  “is  given”  in  Con.  Rule  1044;  under  all 
14— -VOL.  XVIII.  O.P.R. 
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the  circumstances  of  this  case,  the  time  should  be  extended 
so  as  to  validate,  for  all  purposes,  the  delivery  of  the  state- 
ment of  claim  on  the  18th ; but  only  upon  the  terms  that, 
if  the  defendant  desire  it,  the  case  shall  be  brought  on  for 
trial,  at  the  present  Assizes  or  non-jury  Sittings,  within  one 
week  ; costs  of  this  motion,  and  of  the  defendant’s  motion, 
to  be  costs  in  the  action  to  the  defendant  in  any  event. 
Should  the  case  not  be  so  brought  on  for  trial  through  any 
neglect  or  want  of  effort  on  the  plaintiff’s  part,  the  order 
will  go  as  asked  in  the  defendant’s  motion,  with  costs  of 
both  motions.  No  order  need  issue  meanwhile. 

See  Cusack  v.  London  and  North-Western  R.  W.  Co., 
[1891]  1 Q.  B.  347. 


Re  Teasdall  y.  Brady. 

Married  Woman — Action  Against — Debt  Contracted  before  Marriage — 
Form  of  Judgment—  Division  Court — After -Judgment  Summons — Dis- 
obedience— Order  to  Commit — Contempt — Punishment — Execution. 

A married  woman  was  sued  in  a Division  Court  for  a debt  contracted  be- 
fore marriage,  and  judgment  was  given  against  her  personally  for  the 
amount  of  the  debt : — 

Held,  that  the  judgment  was  properly  a personal  and  not  a proprietary 
one,  having  regard  to  her  capacity  to  contract  at  the  time  of  incurring 
the  liability  ; and  an  application,  upon  habeas  corpus,  to  discharge  her 
from  custody  under  an  order  made  in  the  Division  Court  for  her  com- 
mital  for  failure  to  attend  upon  an  after- judgment  summons,  was 
refused. 

Scott  v.  Morley  (1887),  20  Q.  B.  D.  123,  followed. 

Re  McLeod  v.  Emigh  (1888),  12  P.R.  450,  distinguished,  and  doubted 
in  view  of  Aylesford  v.  Great  Western  R.  W.  Co.,  [1892]  2 Q.B.  626. 
Quaere,  whether  such  an  order  to  commit  is  by  way  of  punishment  or 
execution. 

[April  6,  1898. — Boyd,  C.] 

Motion  by  one  of  the  defendants,  a married  woman,  in 
a Division  Court  action,  upon  the  return  of  a habeas  cor- 
pus and  certiorari  in  aid,  for  an  order  for  her  discharge 
from  close  custody,  under  an  order  for  her  committal  made 
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by  the  J udge  presiding  in  the  Division  Court,  for  failing 
to  attend  upon  an  after-judgment  summons  issued  out  of 
the  Division  Court,  upon  the  ground  that  a married 
woman  could  not  lawfully  be  imprisoned  for  such  cause. 

The  motion  was  heard  by  Boyd,  C.,  in  Chambers,  on  the 
6th  April,  1898. 

Shepley,  Q.C.,  for  the  applicant. 

W.  Cook,  for  the  plaintiff. 

Judgment  was  given  on  the  same  day. 

Boyd,  C. — The  material  distinction  in  this  case  as 
compared  with  Re  McLeod  v.  Emigh  (1888),  12  P.R.  450,  is 
that  the  debt  sued  for  was  contracted  by  the  defendant 
when  she  was  a widow  ; afterwards  and  before  action  she 
was  married.  It  is  a case,  then,  in  which  the  woman  was 
not  under  disability  and  had  capacity  to  make  a contract 
and  in  regard  to  which  she  became  legally  a debtor.  Be- 
fore the  Married  Women’s  Acts  and  at  common  law  the 
situation  is  defined  in  Scott  v.  Morley  (1887),  20  Q.  B.  D.  at 
p.  123,  by  Lord  Esher : “ At  common  law  as  regarded  a 
contract  made  by  a woman  before  her  marriage,  but  which 
was  not  sued  upon  until  after  her  marriage,  she  and  her 
husband  were  sued  together,  and,  if  it  was  proved  that  the 
contract  on  which  the  action  was  brought  had  been  made 
by  the  wife  before  marriage,  the  judgment  went  against 
both  husband  andr  wife,  and  the  execution  followed  the 
judgment.”  And  he  continues,  p.  125  : “ The  Act  of  1882 
does  not  alter  the  legal  liability  of  a married  woman  at  all. 
It  does  not  prevent  the  bringing  of  an  action  against  a 
husband  and  wife  in  respect  of  a contract  made  by  the 
wife  before  marriage,”  etc. 

The  judgment  in  this  case  is  against  the  woman  alone, 
and  is  not  on  its  face  limited  to  the  woman’s  separate 
estate,  but  is  against  her  personally,  and  rightly  so  in  law, 
having  regard  to  her  capacity  to  contract  at  the  time 
of  incurring  the  liability.  The  judgment,  as  entered, 
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imposes  on  the  defendant  a personal  liability  to  pay  the 
debt,  and  so  is  to  be  distinguished  from  the  Emigh  case,  in 
which  the  judgment  was  held  to  be  only  of  a proprietary 
and  not  a personal  character.  Nothing  was  pointed  out  to 
me  in  our  statutes  which  would  reduce  the  judgment  in 
this  case  to  one  of  a merely  proprietary  character. 

It  is  doubtful  whether  the  nature  of  the  order  to  com- 
mit in  case  of  disobedience  to  attend  or  to  be  examined 
under  the  Division  Courts  Act,  sec.  247,  R.  S.  O.  ch.  60,  is 
finally  settled — whether  by  way  of  punishment  or  by  way 
of  execution.  True,  it  is  held  to  be  the  latter  in  Ex  p. 
Dakins  (1855),  16  C.  B.  77,  but  without  reference  being 
made  to  Davies  v.  Fletcher  (1853),  2 E.  & B.  271,  where 
the  failure  to  appear  was  held  to  be  misconduct  amounting 
to  contempt,  and  that  a commitment  on  that  ground  was 
very  different  from  an  execution  or  an  attachment  for  not 
paying  money.  And  the  matter  has  been  again  re-agitated 
in  Mitchell  v.  Simpson  (1889),  23  Q.  B.  D.  373,  and  the  view 
taken  that  the  imprisonment  is  intended  as  a punishment 
for  misconduct,  which  is  none  the  less  penal  because  by 
payment  the  debtor  can  purge  his  contumacy.  However, 
as  I am  forced  to  give  speedy  judgment  I cannot  more  fully 
consider  this  aspect  of  the  case,  but  now  (in  order  to  facili- 
tate an  appeal,  if  it  is  desired)  refuse  the  order  to  discharge 
the  defendant  upon  habeas  corpus,  with  costs. 

It  is  also  doubtful  how  far  Re  McLeod  v.  Emigh  can  now 
be  supported  in  view  of  the  decision  by  the  Court  of  Appeal 
in  Aylesford  v.  Great  Western  R.  W.  [1892]  2 Q.  B.  626, 
where  in  an  action  in  the  County  Court  (corresponding  to 
our  Division  Court)  it  was  held  by  the  Court  of  Appeal 
that  the  married  woman  was  a debtor  for  some  purposes, 
and  was,  therefore,  compellable  to  attend  and  submit  to  be 
examined  as  to  her  separate  estate.  This  accords  with  the 
rules  of  practice  as  administered  and  understood  in  the 
High  Court:  Metropolitan  L.  & S.  Go.  v.  Mara  (1880),  8 
P.  R.  355,  followed  in  Watson  v.  Ontario  Supply  Co. 
(1890),  14  P.R.  96. 
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Wilson  v.  Boulter  et  al. 


Parties — Indemnity — Relief  Over — Third  Parties — Identity  of  Claims — 
Negligence — Breach  of  Contract. 


In  an  action  to  recover  damages  for  injuries  sustained  by  the  plaintiff  in 
the  defendants’  factory  in  October,  1897,  the  negligence  charged  was 
that  there  was  a defect  in  the  lugs  holding  fast  the  doors  of  a retort, 
whereby  they  were  broken  by  the  force  of  steam,  and  the  plaintiff 
thereby  injured  from  the  escape  of  hot  air,  etc.,  and  that  the  retort 
was  dangerous  because  not  furnished  with  a safety  valve,  whereby  the 
lugs  were  exposed  to  an  undue  pressure  of  steam.  The  defendants 
sought  to  bring  in  as  third  parties  the  manufacturers  of  the  retort, 
which  was  made  in  January,  1896,  under  written  contracts,  which 
contained  no  warranty,  and  from  which  it  appeared  that  the  defen- 
dants undertook  to  provide  and  put  in  their  own  fittings,  including  the 
safety  valve  : — 

Held,  that  the  object  of  the  Rules  permitting  a third  party  to  be  brought 
into  an  action  is  to  prevent  the  same  question,  common  as  between  the 
plaintiff  and  defendant  and  the  defendants  and  the  third  party,  from 
being  tried  on  different  occasions  and  in  different  forums,  and  there 
was  no  such  identity  here ; there  could  be  no  claim  for  indemnity 
against  the  manufacturers ; if  the  defendants  could  recover  at  all, 
their  damages  would  be  assessed  on  a different  principle  from  those  of 
the  plaintiff ; and  no  relief  over  could  be  obtained. 


[April  9,  1898. — Boyd,  C.] 


An  appeal  by  J.  C.  Wilson  & Co.  from  an  order  of  the 
Master  in  Chambers  dismissing  a motion  by  the  appellants 
to  set  aside  an  order  under  Rule  209  permitting  a third 
party  notice  to  be  served  upon  them  by  the  defendants. 
The  action  was  brought  under  the  Workmen’s  Compensa- 
tion Act  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  in  the  factory  of  the  defendants,  while  in  their 
employment.  The  facts  are  folly  stated  in  the  judgment. 

The  appeal  was  heard  by  Boyd,  C.,  in  Chambers,  on  the 
7th  April,  1898. 

Arnoldi,  Q.C.,  for  the  appellants. 

& McKay,  for  the  defendants. 

W.  H.  Blake,  for  the  plaintiff. 

Judgment  was  delivered  on  the  9th  April,  1898. 


108  ONTARIO  PRACTICE  REPORTS.  [VOL. 

Boyd,  C. — The  alleged  cause  of  action  is  that  the  plain- 
tiff was  injured  on  the  13th  October,  1897,  by  reason  of  neg- 
ligence in  the  defendants,  in  this,  that  there  was  a defect  in 
the  lugs  holding  fast  the  doors  of  a retort,  whereby  they 
were  broken  by  the  force  of  steam,  and  the  plaintiff 
thereby  injured  from  the  escape  of  hot  air,  etc.,  and  it  is 
further  charged  that  the  retorts  wTere  dangerous  because 
not  furnished  with  a safety  valve,  whereby  the  lugs  were 
exposed  to  an  undue  pressure  of  steam.  The  retort  was 
made  by  the  third  parties  in  January,  1896,  under  written 
contracts,  which  contain  no  warranty,  and  it  appears  that 
the  defendants  undertook  to  provide  and  put  in  their  own 
fittings,  including  the  safety  valve. 

The  third  parties  are  added  because  the  defendants  claim 
to  be  indemnified  in  respect  of  the  matters  complained  of 
by  the  plaintiff. 

If  the  injury  arose  from  the  absence  of  the  safety  valve, 
the  third  parties  would  be  in  no  way  answerable. 

If  it  were  from  the  weakness  of  the  lugs,  it  may  not  be 
that  they  were  originally  weak  when  furnished  nearly 
two  years  before  the  accident.  And  if  they  were  weak 
originally,  there  is  no  warranty  in  the  contract.  If  the 
retort  as  furnished  was  in  fact  not  sufficient  for  the  pres- 
sure to  which  it  was  to  be  exposed,  the  claim  of  the  defen- 
dants would  be  for  damages,  which  the  law  would  attach 
as  an  incident  to  the  breach  of  contract  ; but  there  would 
be  no  claim  for  indemnity,  which  must  appear  as  a pro- 
vision of  the  contract : see  per  Bowen,  L.  J.,  in  Birming- 
ham, etc.,  Land  Go.  v.  London  and  North  Western  R.  W. 
Co.  (1886),  34  Ch.  D.  at  p.  274.  There  is  no  common  point 
of  inquiry  here,  even  if  that  were  sufficient : for  proving  the 
retort  to  be  weak  at  any  point  in  October,  1897/  would 
not  prove  it  to  be  weak  there  when  made.  There  would 
have  to  be  a wide  range  of  inquiry  as  to  the  mode  in 
which  the  retort  was  fitted  for  work  and  as  to  the  manner 
in  which  it  was  used  in  the  factory  from  the  start  to  the 
time  of  explosion.  There  is  no  unity  in  point  of  time  in 
regard  to  the  dispute  between  the  plaintiff  and  defendants 
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and  the  claim  over  by  the  defendants  against  the  third 
parties.  Blaina  Iron  Go.  v.  Garbutt  (1882),  46  L.  T.  N.  S. 
162,  is  much  to  the  purpose.  The  object  of  the  enactments 
is  to  prevent  the  same  questions  common  as  between  all 
three  (plaintiff  and  defendant  and  third  party)  from  being 
tried  on  different  occasions  and  in  different  forums.  No 
such  identity  here  exists. 

Again,  the  plaintiff  sues  for  negligence  on  the  part 
of  the  defendants  in  the  management  of  their  factory 
and  machinery  ; it  will  not  help  the  defendants  in  this 
action  to  shew  that  the  machine  they  bought  from  the 
third  parties  is  defective  ; that  may  give  rise  to  a 
different  cause  of  action,  which,  if  successful,  will  re- 
quire an  award  of  damages  on  a different  principle  from 
that  involved  in  this  action  of  negligence.  Speller  v. 
Bristol  Steam  Navigation  Go.  (1884),  13  Q.  B.  D.  96,  is  in 
point  to  shew  that  no  case  of  indemnity  can  exist  here, 
nor  do  the  circumstances  indicate  that  the  defendants 
could  get  any  relief  over  against  the  third  parties,  what- 
ever might  be  the  result  of  this  action  : Johnston  v.  Salvage 
Association  (1887),  19  Q.  B.  D.  458. 

I believe,  therefore,  that  no  good  purpose  will  be  served 
by  letting  the  third  party  notice  stand.  It  will  only  add 
embarrassment  and  confusion  to  the  progress  of  the  case, 
and  I set  it  aside  with  costs  to  be  paid  to  the  third  party 
by  the  defendants.  See  The  Bianca  (1883),  8 P.  1).  91. 
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Fleury  v.  Campbell. 

Discovery — Examination  of  Party — Criminal  Conversation — Alienation  of 
Affections — P.  S.  0.  ch.  73,  secs.  7,  9. 

An  action  for  criminal  conversation  and  for  alienating  the  affections  of 
the  plaintiff’s  wife  is  an  action  instituted  in  consequence  of  adultery 
within  the  meaning  of  sec.  7 of  the  Evidence  Act,  R.  S.  0.  ch.  73,  and 
a defendant  in  such  an  action  cannot  be  compelled  to  submit  to  exam- 
ination for  discovery. 

Mulholland  v.  Misener  (1895),  17  P.  R.  132,  Taylor  v.  Neil  (1896),  ib. 

134,  and  Lellis  v.  Lambert  (1897),  24  A.  R.  at  p.  664,  referred  to. 
Section  9 of  the  Act  has  no  reference  to  such  an  action. 

[April  5,  1898. — Boyd,  C.] 

This  was  a motion  by  the  plaintiff  for  an  order  to  com- 
mit the  defendant  or  to  strike  out  his  defence  for  contempt 
of  Court  in  refusing  to  be  sworn  or  answer  questions  on 
an  appointment  issued  by  a special  examiner  for  his  exam- 
ination for  discovery  in  the  action  at  the  instance  of  the 
plaintiff. 

The  statement  of  claim  was  as  follows  : — 

2.  The  plaintiff,  for  about  ten  years  prior  to  the  illegal 
acts  of  the  defendant  hereinafter  complained  of,  lived 
happily  with  his  wife,  and  during  these  years  enjoyed  her 
society,  services,  and  affection. 

3.  In  or  about  the  year  1892  the  defendant  was  offered 
and  accepted  the  shelter  of  the  plaintiff’s  house;  but, 
abusing  the  hospitality  which  the  plaintiff  extended  to 
him,  he  set  himself  to  work  to  alienate  from  the  plaintiff 
the  affections  of  the  plaintiff’s  wife,  and  succeeded  in  the 
said  attempt,  and  during  the  said  year  and  the  years  1893, 
1891,  1895,  1896,  and  1897,  not  only  continued  the  said 
alienation,  but  during  the  said  period  held  criminal  con- 
versations with  the  plaintiff’s  wife  and  debauched  the 
plaintiff’s  wife  and  committed  adultery  with  her  on  several 
occasions,  whereby  the  plaintiff’s  home  was  finally  broken 
up  and  destroyed,  and  whereby  the  enjoyment  of  the 
society,  affection,  comfort,  and  services  of  his  said  wife 
were  forever  lost  to  the  plaintiff. 
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4.  The  plaintiff,  therefore,  claims  damages,  etc. 

The  defendant  refused  to  be  sworn  or  answer  questions 
upon  the  ground  that  the  action  was  for  criminal  conver- 
sation and  he  could  not  be  compelled  to  submit  to  examin- 
ation therein. 

After  this  motion  had  been  launched,  but  before  its 
return,  the  action  was  tried,  and  the  plaintiff  recovered  a 
verdict  for  $1,000  damages. 

The  statutory  provisions  bearing  upon  the  questions 
raised  by  the  motion  are  secs.  7 and  9 of  the  Evidence  Act, 
R.  S.  0.  ch.  73,  as  follows: — 

7.  The  parties  to  a proceeding  instituted  in  consequence 
of  adultery,  and  the  husbands  and  wives  of  such  parties, 
shall  be  competent  to  give  evidence  in  the  proceeding : 
Provided  that  in  such  case  the  husband  or  wife,  if  com- 
petent only  under  and  by  virtue  of  this  Act,  shall  not  be 
liable  to  be  asked  or  bound  to  answer  any  question  tending 
to  shew  that  he  or  she  has  been  guilty  of  adultery,  unless 
he  or  she  shall  have  already  given  evidence  in  the  same 
proceeding  in  disproof  of  his  or  her  alleged  adultery. 

9.  On  the  trial  of  any  proceeding,  matter  or  question, 
under  any  Act  of  the  Legislature  of  Ontario,  or  on  the 
trial  of  any  such  proceeding,  matter  or  question,  before 
any  justice  of  the  peace,  mayor  6r  police  magistrate,  in 
any  matter  cognizable  by  such  justice,  mayor,  or  police 
magistrate,  the  party  opposing  or  defending,  or  the  wife 
or  husband  of  the  person  opposing  or  defending,  shall  be 
competent  and  compellable  to  give  evidence  therein. 

The  motion  was  heard  by  Boyd,  C.,  in  Chambers  on 
the  5th  April,  1898. 

J.  W.  McGidlowgh,  for  the  plaintiff,  contended  that  there 
was  a distinct  claim  for  the  alienation  of  the  affections 
and  loss  of  the  society  of  the  wife,  and  therefore  that  the 
defendant  could  be  examined  upon  that  branch  of  the 
case  : Mulholland  v.  Misener  (1895),  17  P.  R.  132  ; Taylor 
v.  Neil  (1896),  ib.  134:  and  also  relied  on  sec.  9 of  the 
Evidence  Act. 
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C.  G.  Robinson , for  the  defendant,  contra. 

J udgment  was  delivered  on  the  same  day. 

Boyd,  C. — Beading  the  cases  of  Mulholland  v.  Misener 
(1895),  17  P.  B.  132;  Taylor  v.  Neil  (1896),  ib.  134;  and 
Lellis  v.  Lambert  (1897),  24  A.  B.  at  p.  664,  there  is  no  doubt 
that  this  is  a case  instituted  in  consequence  of  adultery. 
The  cause  of  action,  as  pleaded,  is  simple  and  of  that  form 
commonly  known  as  crim.  con.  That  being  so,  the 
authorities  shew  that  the  defendant  cannot  be  compelled 
to  answer  questions,  and  the  application  to  commit  him 
for  contempt  fails. 

Section  9 of  the  Evidence  Act,  B.  S.  0.  ch.  73,  has  no 
reference  to  an  action  such  as  this.  It  refers  to  the  trials 
of  proceedings,  etc.,  under  any  Provincial  Act  or  before 
any  subordinate  judicial  officer.  It  is  taken  from  55  Viet, 
ch.  14,  sec.  1,  which  was  amending  B.  S.  0.  (1887)  ch.  61, 
sec.  9,  and  which  is  brought  from  the  revision  of  1877,  ch. 
62,  sec.  9.  Looking  at  this  original,  there  is  found  the 
extension  which  explains  the  compendious  form  of  words 
now  used  in  the  latest  revision.  The  Act,  as  first  passed, 
read  : “ On  the  trial  of  any  proceeding,  matter  or  question, 
under  the  Liquor  License  Act,  or  under  the  Municipal  Act, 
or  under  the  Assessment  Act,  or  under  any  other  Act  of 
the  Legislature  of  Ontario,”  etc. 

All  costs  incurred  to  enforce  the  defendant  to  answer 
should  be  taxed  against  the  plaintiff  and  deducted  from 
the  amount  to  be  paid  by  the  defendant. 
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Bank  of  Toronto  v.  Keystone  Fire  Insurance  Co. 

Trial — Jury  Notice — Striking  Out — Duty  of  Judge  Presiding  at  Jury  Sit- 
tings— Transfer  to  Non- Jury  List. 

An  appeal  by  the  defendants  from  an  order  of  Meredith,  C.J.,  made 
when  presidmg  at  the  Toronto  jury  sittings,  striking  out  the  jury 
notice  served  by  the  defendants,  and  transferring  the  action  for  trial  to 
the  Toronto  non-jury  sittings,  was  allowed,  Street,  J.,  dissenting, 
and  the  case  was  ordered  to  be  reinstated  on  the  list  of  actions  for 
trial  with  a jury,  and  the  jury  notice  restored  ; but  this  not  to  interfere 
with  the  right  of  the  Judge  presiding  at  the  trial  to  direct  that  the 
action  should  be  tried  without  a jury. 

Per  Armour,  C.J. — The  Chief  Justice  of  the  Common  Pleas  was  not  the 
Judge  presiding  at  the  trial  of  the  action  within  the  meaning  of  sec. 
110  of  the  Judicature  Act,  for  he  declared  as  soon  as  it  was  called  that 
he  would  not  try  it,  and  then  ceased  to  have  any  power  over  it.  Nor 
could  the  order  be  supported  as  one  made  in  Chambers  under  sec.  44  of 
the  Judicature  Act,  for  the  order  did  not  profess  to  have  been  made  in 
Chambers,  nor  did  the  Chief  Justice  in  making  it  profess  to  make  it  as 
a Judge  sitting  in  Chambers,  nor  was  any  foundation  laid  for  it  as  for 
an  order  in  Chambers,  but  it  was  made  by  the  Chief  Justice  sua  spovte. 
The  duty  of  a Judge  presiding  at  the  trial  of  a cause  in  which  a jury 
notice  has  been  given,  when  he  directs  that  it  be  tried  without  a jury, 
is  to  proceed  at  once  with  the  trial  of  it. 

Per  Street,  J. — The  Chief  Justice  was  not  the  Judge  presiding  at  the 
trial,  but  he  had  the  power  sitting  as  a Judge  in  Chambers  to  strike  out 
the  jury  notice  and  transfer  the  cause  to  the  non-jury  list  upon  good 
reason  being  shewn  for  not  proceeding  with  the  trial  at  once.  The 
case  was  one  in  which  it  was  proper  to  strike  out  the  jury  notice,  but 
when  it  was  struck  out,  it  did  not  follow  that  the  case  should  be  trans- 
ferred to  a non-jury  list,  but  the  contrary.  The  case,  however,  having 
been  transferred  to  the  non-jury  list,  should  remain  there,  and  the 
appeal  be  dismissed. 

[May  4,  1898. — Divisional  Court.'] 

This  action,  and  five  other  actions  brought  by  the  same 
plaintiffs  against  five  other  insurance  companies,  for  loss 
sustained  at  the  same  fire,  were  all  regularly  entered  for 
trial  at  the  Spring  Sittings,  1898,  for  the  trial  of  jury 
cases  at  the  city  of  Toronto.  Another  action,  Bank  of 
Toronto  v.  Quebec  Fire  Insurance  Company , for  loss  sus- 
tained at  the  same  fire,  had  previously  been  tried  before 
a Judge  without  a jury,  and  judgment  had  been  given  for 
the  plaintiffs.  The  evidence  at  this  trial  was  very  long, 
and  the  trial,  which  was  first  begun  with  a jury,  lasted 
for  many  days. 

Upon  the  present  case  being  called,  on  the  21st  March, 
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1898,  S.  H.  Blalce , Q.C.,  Wallace  Nesbitt,  and  R.  McKay , 
appeared  for  the  plaintiffs ; and  Osier,  Q.C.,  and  L.  G.  Mc- 
Carthy, for  the  defendants. 

The  following  account  of  what  took  place  is  taken  from 
the  stenographer’s  notes  : — 

Meredith,  C.  J. — I am  not  going  to  try  it  at  present. 
I am  not  going  to  let  it  interfere  with  the  other  cases. 

j Blake. — There  were  twenty-five  days  spent  in  the  tak- 
ing of  evidence  which,  almost  entirely — so  largely  that  I 
may  say  entirely — is  applicable  to  all  the  cases. 

Meredith,  C.  J. — Cannot  counsel  agree  that  this  evi- 
dence in  the  other  case  shall  be  read  as  if  given  in  this  ? 

Blake . — I desire  to  make  such  an  arrangement  as  would 
save  the  expense.  * * It  seems  to  me  some  arrange- 

ment should  be  made  that  the  evidence  should  be  read, 
either  party  being  at  liberty  to  supplement  the  evidence 
now  in. 

Meredith,  C.  J. — What  do  you  say,  Mr.  Osier  ? 

Osier. — We  won’t  be  a party  to  any  such  arrangement. 
We  came  to  try  it  here  before  a jury  if  we  can. 

Meredith,  C.  J. — Was  there  no  arrangement  when  the 
other  case  was  commenced  that  this  should  be  covered  by  it? 

Blake. — The  arrangement  that  was  made  was  that  it 
was  a case  which  should  be  tried  by  a J udge  and  not  by 
a jury.  That  was  the  only  arrangement. 

Meredith,  C.  J. — It  is  a great  pity  it  was  not  arranged 
that  the  evidence  should  be  taken  in  all  of  them.  Well,  if 
I am  not  to  try  the  case,  I won’t  exercise  any  discretion 
as  to  the  trial  of  it ; I will  leave  that  for  the  J udge  who  has 
ultimately  to  deal  with  it. 

Blake. — If  your  Lordship  would  deal  with  it  now,  it 
would  facilitate  to  a certain  extent  the  trial  of  the  case, 
because  we  could  then  arrange  for  the  case  being  taken  on 
the  non-jury  list.  * * * 

Meredith,  C.  J. — Well,  if  I were  to  try  it,  I think  I 
have  the  power  to  direct  that  the  evidence  in  now  should 
be  taken  in  all  the  cases.  Do  you  ask  me  now  to  strike 
out  the  jury  notice  and  transfer  it  to  the  non-jury  list  ? 
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Blake. — Yes,  my  lord  ; otherwise  it  will  not  be  tried. 

Meredith,  C.  J. — What  do  you  say  to  that,  Mr.  Osier  ? 

Osier. — We  object  to  that.  We  desire  to  try  it  here  in 
its  proper  course  and  try  it  with  a jury — try  it  de  novo. 
We  have  our  very  strong  reasons  for  it,  which  we  do  not 
desire  to  state  here. 

Meredith,  C.  J. — Why  was  the  case  not  tried  by  a jury  ? 

Osier. — It  was  opened  with  a jury ; proceeded  with  a 
jury  so  far. 

Meredith,  C.  J. — And  found  then  it  was  impossible  ? 

Osier. — And  then  the  jury  was  waived,  and  we  were 
trying  that  one  case.  We  do  not  propose  to  waive  the 
jury  here  now.  It  was  not  in  the  exercise  of  the  Judge’s 
discretion  at  all  in  the  matter. 

Blake. — He  exercised  the  discretion  of  at  once  assenting 
to  that  which  was  admitted  to  be  right  and  proper  to  be 
done.  * * * 

Meredith,  C.  J. — I strike  out  the  jury  notice  and  trans- 
fer the  case  to  the  non-jury  list. 

Osier. — Your  Lordship  does  so  under  our  objection  ? 

Meredith,  C.  J. — Yes,  it  is  noted. 

Osier. — We  say,  as  the  case  stands  in  this  docket,  we 
are  entitled  to  have  it  tried. 

SI*  Of.  2%.  V/  \b> 
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Meredith,  C.  J. — I will  make  the  same  direction  in  all 
the  cases. 

The  defendants  appealed  from  the  judgment,  decision, 
or  order  of  Meredith,  C.  J.,  refusing  to  proceed  with  the 
trial  of  any  or  either  of  the  six  actions,  and,  upon  the 
application  of  the  plaintiffs,  striking  out  and  setting  aside 
the  jury  notice  in  each  case,  and  directing  that  each  case 
be  transferred  from  the  jury  list  to  the  non-jury  list,  upon 
the  following  grounds  : — 

1.  That  he  should  not  have  refused  to  try  such  actions. 

2.  That  the  defendants  had  the  prima  facie  right  to 
have  the  issues  tried  by  a jury. 

3.  That  the  order  appealed  from  was  an  improper  exer- 
cise of  discretion. 
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4.  That  the  transfer  of  the  actions  from  the  jury  list  to 
the  non-jury  list  was  made  without  jurisdiction. 

And  upon  other  grounds. 

The  following  provisions  of  the  Judicature  Act,  R.  S. 
0.  ch.  51,  are  applicable: — 

44.  The  Judges  of  the  High  Court  shall,  in  rotation  or 
otherwise,  as  they  may  agree  among  themselves,  sit  in 
Chambers  or  elsewhere,  and  there  transact  any  such  busi- 
ness as  may  be  transacted  by  a single  Judge  out  of  Court 
* * subject  to  the  right  of  appeal  as  provided  in  this 

Act  and  the  Rules  from  time  to  time  in  force. 

110.  Notwithstanding  anything  in  sections  106  and  107 
contained,  the  Judge  presiding  at  the  trial  may  in  his  dis- 
cretion direct  that  the  action  or  issues  shall  be  tried  or 
the  damages  assessed  by  a jury ; and  upon  application  to 
the  Court  in'  which  the  action  is  pending,  or  to  a Judge 
thereof,  by  an  order  made  before  the  trial,  or  by  the  direc- 
tion of  the  Judge  presiding  at  the  trial,  the  issues  may  be 
tried  and  damages  assessed  without  a jury. 

The  appeal  was  heard  by  a Divisional  Court  composed 
of  Armour,  C.  J.,  Falconbridge  and  Street,  JJ.,  on  the 
14th  April,  1898. 

McCarthy,  Q.C.,  and  L.  G.  McCarthy , for  the  defendants. 

5.  H.  Blake,  Q.C.,  and  R.  McKay,  for  the  plaintiffs. 

The  following  cases  were  referred  to:  Conmee  v.  Cana- 
dian Pacific  R.  W.  Co.  (1886),  12  A.  R.  744;  Sarnia 
Implement  Co.  v.  Perdue  (1886),  11  P.  R.  224;  Brown  v. 
Wood  (1887),  12  P.  R.  198  ; Bristol  and  West  of  England 
Loan  Co.  v.  Taylor  (1893),  15  P.  R.  310  ; Regina  v.  Grant 
(1896),  17  P.  R.  165  ; Toogood  v.  Hinclmarsh  (1897),  ib . 
446. 

Judgment  was  delivered  on  the  4th  May,  1898. 

Armour,  C.  J. — I do  not  think  that  the  order  appealed 
from  can  be  supported. 
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The  learned  Chief  Justice  seems  to  have  considered  that 
he  had  power  to  make  the  order  as  “ the  Judge  presiding 
at  the  trial,”  under  sec.  110  of  the  Judicature  Act ; but 
he  was  not  the  Judge  presiding  at  the  trial  of  these 
actions,  for  he  declared  as  soon  as  they  were  called  that 
he  would  not  try  them,  and  having  declared  that  he  would 
not  try  them,  he  could  no  longer  be  the  Judge  presiding 
at  the  trial  of  them,  and  ceased  to  have  any  power  over 
them  as  a Judge  presiding  at  the  trial  of  them. 

I have  had  some  doubt  whether  the  order  appealed 
from  could  not  be  supported  as  an  order  made  in  Cham- 
bers under  the  power  given  by  sec.  44  of  the  Judicature 
Act  to  a Judge  of  the  High  Court  sitting  in  Chambers  or 
elsewhere  ; but  the  order,  as  issued  by  the  plaintiffs,  does 
not  profess  to  have  been  made  in  Chambers,  nor  did  the 
learned  Chief  Justice  in  making  it  profess  to  make  it  as  a 
Judge  sitting  in  Chambers,  nor  was  any  foundation  laid 
for  it  as  for  an  order  in  Chambers. 

In  fact,  the  course  taken  by  the  learned  Chief  Justice 
which  resulted  in  the  order  appealed  from  was  taken 
svA  sponte — a course  which  was  very  severely  commented 
upon  by  the  Judges  of  his  Lordship’s  Division  of  the  High 
Court  during  the  argument  of  Bull  v.  North  British  Can- 
adian Loan  and  Investment  Co.  (1885),  reported  in  11  P.  R. 
83,  although  in  that  case  the  order  complained  of  was  made 
to  hasten  the  trial  of  the  cause  and  not  to  retard  it. 

The  duty  of  a Judge  presiding  at  the  trial  of  a cause  in 
which  a notice  for  jury  has  been  given,  and  directing  that 
it  be  tried  without  a jury,  is  to  proceed  at  once  with  the 
trial. 

The  litigants  are  entitled  to  have  their  cause  tried  in 
its  order  upon  the  docket,  and  they  are  the  only  persons 
whose  convenience  ought  to  be  consulted,  and  neither  the 
convenience  of  the  Judge  holding  the  Sittings,  nor  of  the 
jury,  nor  of  counsel,  should  be  allowed  to  stand  in  the  way 
of  their  right  to  have  their  cause  tried  in  its  order  upon 
the  docket. 

In  my  opinion,  therefore,  the  order  appealed  from  must 
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be  set  aside,  and  these  cases  reinstated  in  the  list  of  actions 
for  trial  with  a jury,  and  the  jury  notices  given  therein 
restored,  but  this  shall  not  interfere  with  the  right  of  the 
Judge  presiding  at  the  trial  of  them  to  direct  that  they  be 
tried  without  a jury ; and  the  costs  of  this  motion  may 
be  costs  in  the  cause. 

I refer  to  Regina  v.  Gibson  (1889),  16  0.  R.  704. 


Falconbridge,  J. — I agree  in  the  result. 


Street,  J. — I am  of  opinion  that  the  learned  Chief 
Justice  of  the  Common  Pleas,  at  the  time  he  struck  out 
the  jury  notice,  had  decided  to  transfer  the  case  from  the 
list  before  him  to  the  non-jury  list ; and  that  for  this 
reason  he  cannot  be  treated  as  having  still  been  entitled 
to  exercise  the  power  given  by  sec.  110  of  the  Judicature 
Act  to  “ the  Judge  presiding  at  the  trial  ” to  strike  out 
the  jury  notice.  I think  that  he  had  the  power,  sitting 
there  as  a Judge  in  Chambers,  to  make  an  order  striking 
out  the  jury  notice  and  transferring  the  cause  to  the  non- 
jury list,  upon  good  and  sufficient  reason  being  shewn  for 
not  proceeding  with  the  trial  at  once.  I think  the  case  is 
one  in  which  it  was  proper  to  strike  out  the  jury  notice. 
The  volume  and  character  of  the  evidence  given  at  a pre- 
vious trial  of  practically  the  same  issues  had  clearly 
demonstrated,  in  my  opinion,  that  a trial  by  a jury  would 
not  be  the  mode  of  trial  best  adapted  to  attaining  the  ends 
of  justice.  So  far  then  as  the  order  striking  out  the  jury 
notice  is  concerned,  it  would  not  be  proper  to  restore  a 
jury  notice  which  I think  should  not  have  been  given,  and 
to  replace  upon  the  jury  list  a case  which  should  not,  in 
my  opinion,  be  tried  by  a jury. 

I do  not  at  all  accede  to  the  idea  that  a case  upon  the 
jury  list  should,  upon  the  jury  notice  being  struck  out.  be 
transferred  to  a non-jury  list.  The  great  preponderance 
of  convenience  to  suitors  is  manifestly  in  favour  of  the 
rule  that  as  each  case  upon  a trial  list  is  reached  it  should 
be  tried,  and,  as  far  as  possible,  finally  disposed  of.  Cir- 
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cumstances  may  exist  in  exceptional  cases  which  may 
render  a departure  from  this  rule  allowable,  but  such  a 
departure  is  almost  necessarily  attended  with  great  addi- 
tional expense  to  suitors,  and  should  therefore  be  avoided 
as  far  as  possible. 

The  learned  Chief  Justice  of  the  Common  Pleas  consid- 
ered in  the  present  case,  in  the  exercise  of  his  judgment, 
that  the  interests  of  the  general  body  of  suitors  at  the 
Court  over  which  he  presided,  required  that  those  of  the 
particular  suitors  in  this  case  should  give  way.  With 
great  respect,  I venture  to  say  that  this  view  of  the  rights 
of  suitors  is  not  that  which  should  be  followed,  but,  on  the 
contrary,  I think  that  a suitor  having  his  case  properly 
on  a list  of  cases  to  be  tried,  and  having  his  witnesses 
present,  and  being  ready  for  trial,  has  a reasonable  ground 
to  complain  if  his  case  is  postponed  from  a fear  lest  the 
trial  of  it  should  delay  the  trial  of  later  cases  on  the  same 
list. 

The  case,  however,  is  now  upon  the  non-jury  list,  and, 
in  my  opinion,  it  is  properly  there,  and  should  stay  there, 
and  the  motion  to  replace  it  upon  the  jury  list  and  the 
appeal  from  the  order  should  be  dismissed,  but,  for  the 
reasons  I have  given,  I think  there  should  be  no  costs. 


Skae  v.  Moss. 

An  appeal  by  the  plaintiffs  from  an  order  of  Meredith,  C.  J.,  made 
by  him  of  his  own  motion,  when  presiding  at  a sittings  at  Toronto  for  the 
trial  of  actions  with  a jury,  striking  out  the  plaintiffs’  jury  notice  and 
transferring  the  action  to  the  non-jury  sittings. 

The  appeal  was  heard  by  a Divisional  Court  composed  of  Boyd,  C., 
Ferguson  and  Meredith,  JJ.,  on  the  17th  February,  1896. 

C.  Millar,  for  the  plaintiffs,  contended  that  the  Chief  Justice  was  not 
the  trial  Judge  when  he  made  the  order,  as  the  case  had  not  then  been 
called  for  trial,  and  he  had  no  power  to  call  up  a case  out  of  its  turn  and 
strike  out  the  jury  notice  without  the  request  of  either  party.  The  case 
was  one  proper  for  trial  by  jury,  being  an  action  against  solicitors  for 
improperly  investing  money. 

McCarthy,  Q.C.,  for  the  defendants. 

The  Court  held  that  the  Judge  presiding  at  the  Assizes  had  power  to 
make  such  an  order  under  the  circumstances  mentioned,  and,  following 
Brown  v.  Wood  (1887),  12  P.  R.  198,  that  the  exercise  of  his  discretion 
should  not  be  interfered  with. 

Appeal  dismissed  with  costs  to  the  defendants  in  any  event.  Leave  to 
appeal  refused. 
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Re  Montreal  and  Ottawa  R.  W.  Co.  and  Ogilvie  et  al. 

Appeal — Award — Railway  Act — Forum — Transfer  to  Proper  Court — 

. Rule  784. 

The  proper  forum  for  the  hearing  of  an  appeal  from  an  award  under  the 
Dominion  Railway  Act  is  a J udge  in  Court,  and  not  a Divisional  Court  ; 
the  provision  of  Rule  117  respecting  proceedings  directed  by  any  statute 
to  be  taken  before  the  Court,  and  in  which  the  decision  of  the  Court  is 
final,  is  not  applicable  to  an  appeal  of  this  kind. 

In  re  Potter  and  Central  Counties  R.  W.  Co.  (1894),  16  P.  R.  16,  approved. 
Where  an  appeal  was  brought  in  the  wrong  Court,  an  order  was  made 
under  Rule  784  transferring  it  to  the  proper  Court,  upon  payment  of 
costs. 

[May  6,  1898. — Divisional  Court.] 

An  appeal  by  the  railway  company  to  a Divisional 
Court  from  an  award  made  under  the  provisions  of  the 
Dominion  Railway  Act,  51  Viet.  ch.  29,  determining  the 
amount  of  compensation  to  be  paid  to  land-owners  for 
lands  taken  for  the  railway. 

The  provisions  of  the  Railway  Act  as  to  such  an  appeal 
are  the  following  : — 

Section  161 — 2.  Whenever  the  award  exceeds  four 
hundred  dollars,  any  party  to  the  arbitration  may  within 
one  month  after  receiving  a written  notice  * * of  the 

making  of  the  award,  appeal  therefrom  upon  any  question 
of  law  or  fact  to  a superior  court  of  the  Province  in  which 
such  lands  are  situate  ; and  upon  the  hearing  of  the  appeal 
the  court  shall,  if  the  same  is  a question  of  fact,  decide  the 
same  upon  the  evidence  taken  before  the  arbitrators,  as  in 
a case  of  original  jurisdiction: 

3.  Upon  such  appeal  the  practice  and  proceedings  shall 
be  as  nearly  as  may  be  the  same  as  upon  an  appeal  from 
the  decision  of  an  inferior  court  to  the  said  court,  subject 
to  any  general  rules  or  orders  from  time  to  time  made  by 
the  judges  of  the  said  superior  court  in  respect  to  such 
appeals,  which  orders  may,  amongst  other  things,  provide 
that  any  such  appeal  may  be  heard  and  determined  by  a 
single  judge  : 
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4.  The  right  of  appeal  hereby  given  shall  not  affect  the 
existing  law  or  practice  in  any  Province  as  to  setting  aside 
awards. 

Rule  117  of  the  Consolidated  Rules  of  1897  provides  as 
follows  as  to  the  jurisdiction  of  a Divisional  Court : 

In  addition  to  the  proceedings  and  matters  elsewhere  in 
these  Rules  or  by  statute  expressly  provided  for,  the  fol- 
lowing proceedings  and  matters  shall  be  heard  and  deter- 
mined before  the  Divisional  Court ; but  nothing  herein 
contained  shall  take  away  or  limit  the  powder  of  a single 
Judge  to  hear  and  determine  any  such  proceedings  or  mat- 
ters in  any  case  in  which  he  has  heretofore  had  power  to 
do  so,  or  require  any  interlocutory  proceeding  therein, 
heretofore  taken  before  a single  J udge,  to  be  taken  before 
a Divisional  Court : 

Proceedings  directed  by  any  statute  to  be  taken  before 
the  Court,  and  in  which  the  decision  of  the  Court  is  final. 

Cases  of  habeas  corpus,  in  which  a Judge  directs  that  a 
motion  for  the  writ,  or  the  writ,  be  made  returnable  before 
a Divisional  Court. 

Other  cases  where  all  parties  agree  that  the  same  may 
be  heard  before  a Divisional  Court. 

Rule  784  (new)  provides  as  follows: 

Where  any  motion  or  appeal  is  set  down  to  be  heard 
before  a Court  which  is  not  the  proper  Court  for  hearing 
the  motion  or  appeal,  the  same  may,  upon  such  terms  as 
may  seem  just,  be  transferred  to,  and  shall  be  heard  by, 
the  proper  Court  for  hearing  the  same. 

Upon  the  appeal  being  brought  on  for  hearing  before  a 
Divisional  Court  composed  of  Ferguson,  Robertson,  and 
Meredith,  JJ.,  on  the  4th  May,  1898  : 

L.  G.  McCarthy,  for  the  land-owners,  objected  that  the 
appeal  was  not  to  a Divisional  Court  but  to  a single  Judge 
in  Court,  citing  Re  Potter  and  Central  Counties  R.  W.  Co. 
(1894),  16  P.  R.  16. 

W.  R.  Riddell,  for  the  company,  in  answer  to  the  objec- 
tion. Since  the  decision  relied  on,  the  forum  for  hearing 
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appeals  from  inferior  Courts  has  been  altered  from  the 
Court  of  Appeal  to  a Divisional  Court  of  the  High  Court, 
and  that  is  the  Court  indicated  by  sec.  161  of  the  Rail- 
way Act.  Again,  this  appeal  is  a proceeding  directed  by  a 
statute  to  be  taken  before  the  Court,  and  in  which  the 
decision  of  the  Court  is  final,  and  therefore  Rule  117 
makes  this  Court  the  proper  forum.  The  recent  decision 
of  the  Court  of  Appeal  in  Re  Birely  and  Toronto , Hamilton , 
and  Buffalo  R.  W.  Co.  (1898),  25  A.  R.  88,  shews  that  the 
judgment  pronounced  upon  such  an  appeal  as  this  is  final. 
An  example  of  a proceeding  directed  by  a statute  to  be 
taken  before  the  Court,  and  which  is  now  taken  before  a 
Divisional  Court,  is  a proceeding  by  way  of  review  under 
the  Overholding  Tenants  Act : see  Re  Scottish  Ontario 
and  Manitoba  Land  Co.  (1892),  21  0.  R.  676.  If  the  appel- 
lants are  in  the  wrong  Court,  the  appeal  should  be  trans- 
ferred to  the  proper  Court  under  Rule  784. 

McCarthy,  in  reply,  contended  that  the  word  “statute  ” 
in  Rule  117  did  not  include  a Dominion  statute,  and  at  all 
events  that  the  judgment  upon  this  appeal  would  not  be  a 
final  one,  as  a further  appeal  would  lie  to  the  Supreme 
Court  of  Canada. 

The  judgment  of  the  Court  upon  the  objection  was  de- 
livered on  the  6th  May.  1898,  by 

Ferguson,  J. — We  think  that  the  judgment  of  the 
High  Court  in  an  appeal  of  the  character  and  kind  of  this 
appeal  is  not  final  in  the  sense  in  which  the  word  “ final  ” 
is  used  in  Rule  117,  and  that  the  provision  of  that  Rule 
respecting  the  hearing  and  determination  of  proceedings 
and  matters  before  a Divisional  Court  does  not  apply 
here. 

We  think  the  decision  in  Re  Potter  and  Central  Coun- 
ties R.  W.  Co.  (1894),  16  P.  R.  16,  is  one  that  should  be  fol- 
lowed, at  least  so  far  as  it  relates  to  the  question  raised  on 
this  objection,  and  that  this  appeal  should  be  heard  before 
the  Weekly  Court  by  a single  Judge. 
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We  think  we  have  the  power  to  transfer  this  appeal  to 
the  Weekly  Court  to  he  there  heard  and  disposed  of,  and 
we  direct  that  such  transfer  be  made,  and  that  the  appel- 
lants pay  such  costs  as  have  been  occasioned  here,  as  a term 
imposed  upon  making  the  order  for  the  transfer. 


Re  Hicks  v.  Mills. 

Costs — Scale  of— County  Court  A clion — Motion  to  Change  Venue — Appeal . 

The  costs  of  an  application  to  the  Master  in  Chambers,  under  Rule  1219, 
to  change  the  place  of  trial  in  a County  Court  action,  should  be  taxed 
on  the  County  Court  scale,  but  the  costs  of  an  appeal  in  the  same  mat- 
ter from  the  Master’s  order  to  a Judge  in  Chambers  and  of  a further 
appeal  to  a Divisional  Court  should  be  taxed  on  the  High  Court  scale. 

[May  6,  1898. — Street,  J.] 

This  was  an  action  brought  in  the  County  Court  of 
York.  An  order  was  made  on  the  25th  February,  1898, 
by  the  Master  in  Chambers,  upon  the  application  of  the 
defendant,  under  Rule  1219,  changing  the  place  of  trial 
from  Toronto  to  Hamilton.  The  plaintiff  appealed  to  a 
Judge  in  Chambers,  who  set  aside  the  order  of  the  Master 
in  Chambers,  with  costs  of  the  application  to  the  Master  in 
Chambers  and  of  the  appeal  to  the  plaintiff  in  any  event. 
This  decision  was  confirmed  by  a "Divisional  Court  upon 
an  appeal  taken  by  the  defendant ; and  the  Court  ordered 
that  the  costs  of  the  appeal  should  be  costs  in  the  cause  to 
the  plaintiff.  Upon  the  final  taxation  of  the  costs  of  the 
action,  a question  arose  as  to  the  scale  upon  which  the 
costs  of  the  motion  before  the  Master  in  Chambers  and  of 
the  two  appeals  should  be  taxed.  Both  orders  were  styled 
“ In  the  High  Court.  In  the  matter  of  an  action  pending 
in  the  County  Court  of  the  county  of  York,”  followed  by 
the  style  of  the  cause. 
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On  the  27th  April,  1898,  counsel  for  both  parties,  by 
agreement,  appeared  before  Street,  J.,  in  Chambers,  and 
argued  the  questions  as  to  the  proper  way  of  intituling 
the  orders  and  the  scale  of  costs  applicable. 

N.  F.  Davidson,  for  the  plaintiff. 

J.  H.  Moss,  for  the  defendant. 

Judgment  was  delivered  on  the  6th  May,  1898. 

Street,  J. — The  portion  of  Rule  1219  under  which 
these  proceedings  were  had  is  as  follows  : — 

“ In  all  actions  brought  in  a County  Court  the  Judge  of 
the  County  Court  where  the  proceedings  were  commenced, 
or  the  Master  in  Chambers  (subject  to  appeal  in  either  case 
as  if  the  case  were  in  the  High  Court),  may  change  the 
place  of  trial  according  to  the  practice  in  force  in  the  High 
Court.” 

In  the  original  application  to  change  the  venue  there  is 
no  proceeding  in  any  Court  but  the  County  Court.  The 
Rule  confers  upon  the  Master  in  Chambers  a jurisdiction 
concurrent  with  that  of  the  County  Judge  to  order  a 
change  of  venue,  and  that  is  all.  The  proceedings  remain 
in  the  County  Court;  the  Master  in  Chambers  sits  by 
special  authority  in  the  County  Court  action;  and  the  costs 
of  the  application  should  be  taxed  upon  the  County  Court 
scale. 

In  regard  to  the  two  appeals,  however,  a different  rule 
must  govern.  An  appeal  is  given  from  the  Master  in 
Chambers  to  a Judge  of  the  High  Court  sitting  in  Cham- 
bers, and  from  him  to  a Divisional  Court  of  the  High 
Court.  The  Judge  and  the  Divisional  Court  sit  in  the 
High  Court  as  Judges  hearing  appeals  from  the  County 
Court.  The  appeals  are  not  in  the  County  Court  but  from 
the  County  Court.  The  proceedings  on  appeal  are  in  the 
High  Court,  and  the  costs  of  them  should,  therefore,  be 
taxed  upon  the  High  Court  scale. 

The  plaintiff  has  partly  succeeded  and  partly  failed  upon 
his  application  to  me.  I fix  the  costs  payable  to  him  of 
this  application  at  $4. 
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Re  Justin,  a Solicitor. 

Appeal — Consent  Order — E.  S.  0.  eh.  51,  sec.  72. 

There  can  be  no  appeal  from  an  order  appearing  on  its  face  to  be  made  by 
consent,  unless  by  leave  of  the  Court  or  Judge  making  it,  even  though 
the  appeal  is  on  the  ground  that  no  consent  was  given  : It.  S.  0.  eh.  51, 
sec.  72. 

[May  12,  1898.—  Street,  J.] 

[June  13,  1898. — Divisional  Court.  ] 

In  the  matter  of  certain  solicitor’s  bills  of  costs  delivered 
by  B.  F.  Justin  to  Henry  S.  Clarkson. 

The  client  Clarkson,  on  the  22nd  January,  1898,  took 
out  on  praecipe  an  order  for  the  taxation  of  certain  bills  of 
costs  delivered  to  him  by  Mr.  Justin,  his  solicitor.  The 
solicitor  thereupon  moved  upon  notice  before  the  local 
Judge  of  the  High  Court  at  Brampton  to  set  aside  the 
order,  upon  the  ground  that  one  of  the  bills  had  been  deli- 
vered several  years  before  the  order  for  taxation  was  made. 
Upon  the  return  of  this  motion  an  order  was  drawn  up,  in 
the  nature  of  a compromise,  providing  for  the  taxation  of 
all  the  solicitor’s  bills  irrespective  of  any  special  agree- 
ments for  fixed  charges,  and  binding  Clarkson  not  to  set 
up  the  Statute  of  Limitations  as  to  any  of  the  items.  The 
local  Judge  treated  the  minutes  of  the  order  as  having 
been  agreed  to  by  both  parties,  and  it  appeared  on  its  face 
to  be  a consent  order,  and  was  so  taken  out  on  the  3rd 
February,  1898. 

From  this  order  Clarkson  appealed  to  a Judge  in  Cham- 
bers, upon  the  ground  that  he  did  not  consent  to  it.  No 
leave  to  appeal  had  been  obtained  from  the  local  Judge 
who  made  the  order. 

The  appeal  was  heard  by  Street,  J.,  in  Chambers,  on 
the  1st  April,  1898. 

T.  J.  Blain,  for  the  appellant. 

J.  H.  Moss,  for  the  solicitor. 
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Judgment  was  delivered  on  the.  11th  May,  1898. 

Street,  J. — Under  the  circumstances  I am  of  opinion 
that  I am  debarred  by  sec.  72  of  R.  S.  0.  ch.  51*  from 
entertaining  the  appeal. 

The  proposal  of  the  client  to  set  up  the  Statute  of  Limi- 
tations, under  the  circumstances  appearing  in  his  own 
affidavits,  does  away  with  any  regret  I might  have  felt  at 
finding  myself  prevented  from  considering  the  question  of 
fact  sought  to  be  raised  by  the  appeal. 

The  appeal  must  be  dismissed  wdth  costs. 

An  appeal  by  Clarkson  from  this  decision  was  heard  by 
a Divisional  Court  composed  of  Boyd,  C.,  Robertson  and 
Meredith,  JJ.,  on  the  13th  June,  1898. 

T.  J.  Blain,  for  the  appellant. 

Aylesworth,  Q.C.,  for  the  solicitor. 

The  Court  affirmed  the  order  and  dismissed  the  appeal 
without  costs. 


72.  * No  order  made  by  the  High  Court  or  any  Judge  thereof  by  the 
consent  of  parties  * * shall  be  subject  to  any  appeal,  except  by  leave 

of  the  Court  or  Judge  making  such  order. 
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Hunter  v.  Town  of  Strathroy. 


Costs — Summary  Disposal  of,  in  Chambers — Jurisdiction — Absence  of  Con- 
sent— Object  of  Action  not  Attained. 

The  plaintiff  claimed  in  this  action  damages  for  injury  to  hrs"  person  and 
property  by  the  alleged  negligence  of  the  defendants  in  having  a foul 
drain  in  front  of  his  property,  and  an  injunction.  The  defendants 
denied  the  plaintiff’s  allegations,  and  alleged  that  if  the  plaintiff  had 
suffered  any  injury  it  was  by  his  own  negligence.  Before  trial  of  the 
action,  the  defendants  opened  and  inspected  the  drain  and  did  some 
work  upon  it.  The  plaintiff,  professing  to  regard  this  as  a compliance 
with  his  demand,  asked  the  defendants  to  consent  to  the  costs  being 
disposed  of  by  order  in  Chambers,  to  which  the  defendants  answered 
that  the  work  was  being  done  in  the  ordinary  course  of  municipal  work, 
without  the  intention  of  admitting  any  liability,  and  refused  to  consent. 
The  plaintiff  moved  in  Chambers,  without  consent  and  against  the 
objection  of  the  defendants,  and  obtained  an  order  for  payment  by  the 
defendants  of  the  costs  of  the  action  : — 

Held,  that,  under  the  circumstances,  there  was  no  jurisdiction  to  summa- 
rily dispose  of  the  costs  in  Chambers,  the  object  of  the  action  not  hav- 
ing been  substantially  attained. 

Knickerbocker  v.  Ratz  (1894),  16  P.  R.  191,  distinguished. 

[April  16,  1898. — Divisional  Court.] 

An  appeal  by  the  defendants  from  an  order  of  Street, 
J.,  in  Chambers,  affirming  a summary  order  of  the  junior 
local  Judge  at  London,  requiring  the  defendants  to  pay  the 
plaintiff’s  costs  of  the  action,  upon  the  ground  that  the 
plaintiff’s  demand  was  satisfied  by  the  defendants  'pen- 
dente lite.  The  facts  are  stated  in  the  judgments. 

The  appeal  was  heard  by  a Divisional  Court  composed 
of  Boyd,  C.,  and  Ferguson,  J.,  on  the  17th  March,  1898. 

Osier,  Q.C.,  and  D.  L.  McCarthy,  for  the  defendants. 

W.  H.  Blake,  for  the  plaintiff. 

Judgment  was  delivered  on  the  16th  April,  1898. 

Boyd,  C. — Some  passages  from  Daniell’s  Ch.  Prac.  con- 
cisely set  forth  the  practice  of  the  Court : “ Except  by  con- 
sent, it  is  only  at  the  hearing,  that  a defendant  can  be  or- 
dered to  pay  the  costs  of  the  suit.  The  plaintiff  is,  therefore, 
entitled  to  bring  the  cause  to  a hearing,  for  the  purpose 


128 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


of  determining  the  question  of  costs : although  the 
defendant  has,  in  other  respects,  submitted  to  the  plaintiff’s 
demands.  He  should,  however,  in  such  a case,  first  apply 
to  the  defendant  for  his  consent  to  have  the  question  of 
costs  disposed  of,  on  motion,  or  petition  5th  ed.,  p.  1242. 

“ Where  a defendant  submits  to  the  whole  demand 
of  the  plaintiff,  and  to  pay  the  costs,  he  has  a right  to 
apply  to  the  Court  to  dismiss  the  bill,  or  stay  all  further 
proceedings  * *.  The  Court  will  not,  on  such  an  applica- 

tion, go  into  the  merits  of  the  case ; but  will  only  con- 
sider the  conduct  of  the  parties  in  conducting  the  cause. 
It  will  not,  therefore,  entertain  such  an  application,  unless 
the  defendant  submits  to  pay  the  costs,  as  well  as  comply 
with  all  the  plaintiff’s  demands  : ” ib.,  p.  694. 

“ Orders  to  stay  proceedings,  on  the  ground  that  the 
defendant  has  submitted  to  the  plaintiff’s  demands,  have 
also  been  made  on  the  application  of  the  plaintiff,  hostilely 
to  the  defendant ; but  it  seems  that  the  defendant  has  a 
right  to  have  the  cause  brought  to  a hearing,  for  the  pur- 
pose of  determining  the  question  of  costs  ; and  that  such 
an  application  by  the  plaintiff  can,  therefore,  only  be  made 
by  consent : ” ib.,  pp.  695,  696. 

The  practice  is  again  discussed  in  Morgan  on  Costs,  2nd 
ed.,  pp.  77-79,  not  brought  to  the  attention  of  my  brother 
Osier  in  Knickerbocker  v.  Katz  (1894),  16  P.R.  191,  in  which 
the  conflict  of  cases  is  reviewed  (with  citation  in  particular 
of  North  v.  Great  Northern  K.W.  Co.  (1860),  2 Giff.  64,  and 
Tompson  v.  Knights  (1861),  7 Jur.  N.  S.  704),  and  the  con- 
clusion expressed  in  these  words  : “ It  may,  therefore,  be 
considered  as  settled  that  the  Court  will  not,  under  any  cir- 
cumstances, on  interlocutory  application,  make  the  defen- 
dants pay  the  costs  of  the  action,  unless  they  consent  to 
have  the  costs  so  disposed  of.”  North  v.  Great  Northern 
K.  W.  Co.  was  cited  but  not  followed  in  Wilde  v.  Wilde 
(1862),  4 De  G.  F.  & J.  348,  where  the  Lords  Justices  held 
that,  though  the  plaintiff  had  obtained  from  the  defen- 
dant satisfaction  of  his  demand  before  the  cause  is  ripe  for 
decree,  he  cannot,  without  the  defendant’s  consent,  apply 
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to  stay  proceedings,  and  ask  the  defendant  to  pay  the 
costs. 

As  to  the  chronology  of  the  cases  : Wilde  v.  Wilde,  4 
De  G.  F.  & J.  348,  by  the  Lords  Justices,  apparently  the 
final  case  as  to  the  practice,  was  decided  in  April,  1862. 
North  v.  Great  Northern  R.  W.  Co.,  2 Giff.  64,  by  Stuart, 
V.-C.,  was  decided  in  January,  1860.  The  same  Judge  in 
April,  1863,  held  a different  practice  in  Ventilation  Co.  v. 
Edelsten,  2 N.  E.  53. 

Tompson  v.  Knights,  7 Jur.  N.  S.  704,  by  Page  Wood, 
V.-C.,  in  July,  1861,  did  not  rule  in  Morgan  v.  Great 
Eastern  R.  W.  Co.,  1 H.  & M.  78,  in  1863,  when  the  same 
Judge  observed  a different  practice.  In  the  latest  case 
in  England,  Sonnenschein  v.  Barnard  (1887),  57  L.  T.  N. 
S.  712,  Stirling,  J.,  favours  Wilde  v.  Wilde.  The  lan- 
guage as  to  consent  is  not  vital  to  the  decision  in  Knicker- 
bocker v.  Ratz,  and  probably  all  that  is  involved  is  the 
ruling  that  if  the  defendant  assents  to  the  jurisdiction, 
without  objection,  his  actual  and  affirmative  consent  is  not 
requisite.  I do  not  read  Knickerbocker  v.  Ratz  as  neces- 
sarily changing  the  practice  of  the  Court : McLean  v.  Cross 
(1871),  3 Ch.  Chamb.  E.  432. 

This  action  was  in  respect  of  a drain,  under  control  of 
the  defendants,  which  the  plaintiff  alleged  to  be  foul  and 
dangerous  to  health  so  as  to  constitute  it  a nuisance,  and 
that  he  had  suffered  particularly  from  it  in  person  and 
property.  This  was  denied  in  the  defence,  and  the  cause 
was  at  issue.  The  defendants  then  opened  and  inspected 
the  drain  and  proceeded  to  do  some  work  upon  it,  of  which 
notice  was  given  to  the  plaintiff  on  the  5th  October.  On  the 
7th  October  the  plaintiff’s  solicitor  wrote  to  the  defen- 
dants’ solicitor  asking  if  he  would  consent  to  the  costs 
being  disposed  of  by  motion  in  Chambers,  basing  this  on 
the  allegation  that  the  defendants  were  complying  with 
the  plaintiff’s  demand  as  to  the  substantial  relief  claimed 
in  the  action.  The  defendants’  solicitor  answered  next  day, 
saying  that  the  work  of  repairing  was  being  done  in  the 
ordinary  course  of  municipal  work,  and  that  there  was  no 
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intention  of  admitting  any  liability  on  the  part  of  the 
defendants  as  to  costs  or  otherwise. 

On  the  18  th  October  the  plaintiff’s  solicitor  again  wrote 
to  the  defendants’  solicitor  stating  that,  as  the  defendants 
had  complied  with  the  principal  claim  for  relief,  the  object 
of  the  suit  had  been  attained,  and  the  plaintiff  did  not  ask 
for  damages,  and  with  that  explanation  again  asked  if 
consent  would  be  given  to  dispose  of  the  costs  in  Chambers. 
To  this  no  reply  was  given,  but  when  the  motion  was 
launched,  the  question  of  jurisdiction  was  raised  at  the 
outset,  and  insisted  upon  before  the  learned  County  Judge, 
sitting  as  local  Judge  in  Chambers. 

The  affidavits  for  the  plaintiff  seek  to  shew  that  he  was 
justified  in  taking  action,  but  do  not  prove,  or  seek  to 
prove,  an  actual  nuisance.  The  defendants’  affidavits  shew 
that  there  was  no  nuisance,  and  nothing  needed,  on  the 
opening  of  the  drain,  but  some  new  planking.  The  Judge 
held  that  he  had  no  jurisdiction  to  go  into  the  question  of 
nuisance  or  no  nuisance  on  affidavits,  but  gave  costs  of 
action  to  the  plaintiff  on  the  ground  that  the  letter  of  the 
defendants’  municipal  clerk  of  the  5th  October,  and  the 
subsequent  repair  of  the  drain,  were  substantially  a conces- 
sion of  the  plaintiff’s  cause  of  action. 

This  result  appears  to  be  manifestly  wrong : to  succeed 
in  his  action  the  plaintiff  must  prove  not  only  the  exist- 
ence of  the  nuisance,  but  that  its  existence  operated  ap- 
preciably to  his  particular  prejudice.  Of  these  things 
there  is  no  shadow  of  proof,  and  so  far  from  the  defen- 
dants conceding  the  questions  at  issue,  or  from  its  being 
apparent  that  the  object  of  the  suit  has  been  attained,  it 
does  not  appear  that  there  is  any  cause  of  action. 

To  displace  this  order  and  the  order  in  appeal,  it  is,  in  my 
opinion,  enough  to  say  that  the  plaintiff’s  claim  has  been 
contested  throughout,  in  pleadings,  letters,  and  affidavits, 
and  that  the  summary  jurisdiction  to  deal  with  the  costs 
of  action  has  not  been  conferred  upon  the  Judge  by  the 
consent,  express  or  implied,  of  the  defendants.  The  ap- 
peal is  allowed  with  costs  of  motion  and  both  appeals  (ex- 
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cept  affidavits).  The  costs  of  all  the  defendants’  affidavits 
should  be  disallowed,  as  they  were  not  necessary  to  their  suc- 
cess on  this  motion. 

Ferguson,  J. — The  plaintiff  brings  this  action  against 
the  defendants,  alleging  that  an  old  wooden  drain  in  the 
street  in  front  of  his  place  is  and  has  been  out  of  repair 
and  useless  for  the  purpose  for  which  it  was  intended,  and 
the  cause  of  noxious  and  offensive  matter  becoming  de- 
posited in  the  vicinity  of  his,  the  plaintiff’s,  residence, 
which  matter  percolates  and  saturates  and  has  percolated 
and  saturated  the  soil  of  the  street  in  front  of  and  adjoin- 
ing this  residence ; that  noxious  vapours  and  offensive, 
poisonous,  and  unwholesome  smells  and  odours  have  contin- 
ually issued  and  proceeded  from  the  drain ; that  these 
vapours,  smells,  and  odours  are  so  offensive  in  degree,  fre- 
quency, and  duration,  as  not  only  to  materially  impair  and 
sensibly  diminish  the  ordinary  comforts  of  life  of  the 
plaintiff  and  his  family,  but  are  extremely  dangerous  and 
prejudicial  to  their  health  ; and  he  complains  also  that  he 
has  suffered  from  a severe  illness,  lasting  several  weeks, 
caused  and  induced  by  such  noxious  and  offensive,  poison- 
ous and  unwholesome  smells  and  odours,  and  that  he  was 
thereby  obliged  to  incur  great  expense  for  medical  atten- 
dance, nursing,  etc.,  and  he  claims  as  damages  $250,  and 
an  injunction  against  the  defendants. 

The  defendants  deny  the  statements  made  by  the  plain- 
tiff, and,  amongst  other  things,  say  that  if  the  plaintiff  has 
in  any  way  been  affected  by  any  of  the  causes  or  circum- 
stances set  forth  by  him,  it  has  been  wholly  through  the 
negligence  of  the  plaintiff  and  the  occupants  of  the 
premises  referred  to. 

In  this  action  the  plaintiff,  in  order  to  succeed,  would  be 
obliged  to  prove  not  only  the  alleged  negligence  of  the 
defendants,  the  alleged  disregard  of  duty  in  respect  of  this 
drain,  but  also  that  such  negligence  or  disregard  of  duty 
was  the  cause  of  the  injury  sustained  by  him,  he  having 
proved  that  he  had  sustained  injury.  The  injury  to  the 
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plaintiff  by  reason  of  the  negligence,  or  alleged  negligence, 
of  the  defendants  is  the  pith  of  the  action. 

Proceedings  were  commenced  on  the  27th  August, 
1897,  and  on  the  5th  October  thereafter  the  defendants 
caused  a letter  to  be  written  to  the  plaintiff’s  solicitor 
stating  that  the  drain  would  be  reconstructed,  and  on  the 
8th  of  the  same  month  another  letter,  correcting  or  adding 
to  the  former  one,  stating  that  such  reconstruction  would 
be  done  in  the  ordinary  course  of  municipal  work,  and 
repudiating  any  liability  to  the  plaintiff. 

The  drain  was  taken  up,  in  part  at  least,  and  the  evidence 
as  to  the  condition  in  which  it  was  is  not  all  in  accord,  but 
I do  not  see  that  this  makes  any  difference  here. 

The  plaintiff  thereafter  chose  to  say  that  he  abandoned 
his  claim  for  damages,  and,  without  any  agreement  with 
or  consent  of  the  defendants,  moved  in  Chambers  for  an 
order  that  the  defendants  pay  his  costs  of  the  action,  and, 
in  the  face  of  objection  on  the  part  of  the  defendants  to 
the  motion  and  to  the  jurisdiction,  an  order  was  made 
directing  the  defendants  to  pay  the  costs  of  the  action 
and  of  the  motion.  From  that  order  there  was  an  appeal 
to  a single  Judge,  who  upheld  the  order,  and  from  his  deci- 
sion is  this  appeal. 

The  authorities,  as  I think,  shew  that,  at  a period  not 
very  long  past,  the  law  and  practice  were  such  that  the 
Court  would  not,  under  any  circumstances,  on  an  interlo- 
cutory application,  make  the  defendant  pay  the  costs  of 
the  action,  unless  he  consented  to  have  the  costs  so  dis- 
posed of.  It  is  also  said  that  in  such  cases  the  Court 
decides  upon  the  matter  of  costs  on  grounds  extrinsic  to 
the  merits  of  the  action. 

On  the  argument  of  this  appeal  it  was  urged,  and  in  effect 
conceded,  that  the  case  Knickerbocker  v.  Ratz  (1894),  16  P. 
It.  191,  had  caused  or  effected  a change  in  the  practice,  and 
that  a Judge  in  Chambers  has  in  such  cases  jurisdiction  to 
make  the  order,  and  that  this  does  not  necessarily  depend 
upon  the  consent  of  the  parties  to  go  before  him.  It  was  in 
that  case  held  that  where,  after  the  commencement  of  the 
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action,  the  object  of  it  has  been  substantially  attained,  the 
Court  will,  on  application  of  the  plaintiff,  stay  further  pro- 
ceedings, and,  if  a proper  case  is  made,  order  the  defendant 
to  pay  the  costs  of  the  action.  That  decision  follows  English 
authority,  but  perhaps  not  all  that  was  extant  at  the 
time. 

The  decision  in  Knickerbocker  v.  Ratz  cannot,  as  I 
think,  mean  that  a plaintiff  may  at  any  stage  of  the 
proceedings,  upon  the  happening  of  an  event,  abandon  his 
claim  and  then  ask  an  order  in  Chambers  upon  the  defen- 
dants for  the  payment  of  the  costs  of  the  suit. 

In  the  present  case  the  alleged  cause  of  action  has  not 
been  admitted,  or  confessed,  or  satisfied,  to  the  plaintiff, 
and  there  has  been  no  trial.  There  is  no  pretence  that 
there  has  been,  directly  or  indirectly,  any  admission  of  the 
alleged  resulting  injury  to  the  plaintiff,  or  any  satisfaction 
in  respect  of  it,  and  such  resulting  injury,  or  alleged  re- 
sulting injury,  is  the  gravamen  of  the  plaintiff’s  complaint. 
This  alleged  resulting  injury,  I may  here  repeat,  is  most 
positively  denied  on  the  record. 

I am,  for  the  reasons  sought  to  be  stated  above,  with  all 
respect,  of  the  opinion  that,  whether  or  not  a change  in 
the  practice  is  considered  to  have  taken  place  by  reason  of 
the  decision  in  Knickerbocker  v.  Ratz,  this  appeal  should 
be  allowed  with  costs,  and  that  the  plaintiff  should  pay  the 
defendants’  costs  of  the  motion  in  Chambers  (excepting  the 
costs  of  the  defendants’  affidavits  filed  there)  and  of  the 
appeal  from  the  order  made  therein. 

I think  this  appeal  should  be  allowed  with  costs  as 
above. 
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Nevills  v.  Ballard. 


Solicitor — Charging  Order — Rule  1129 — Discretion — Infant  Plaintiff— Per- 
sonal Injuries — Lien  on  Taxed  Costs— Sale  of  Judgment. 

The  power  given  by  Rule  1129  to  make  an  order  in  favour  of  a solicitor 
for  a charge  upon  a judgment  recovered  by  his  exertions,  is  a discre- 
tionary one  ; the  right  given  by  the  Rule  is  ancillary  to  the  solicitor’s 
right  to  be  paid  on  his  retainer. 

And  where  an  infant  recovered  judgment  for  damages  for  personal  in- 
juries, the  solicitor  retained  by  his  father  was  allowed  a charge  upon 
the  judgment,  but  only  to  the  extent  of  the  costs  taxed  against  the 
defendant ; and  the  Court  refused  to  direct  a sale  of  the  judgment  to 
enforce  the  charge. 

[May  20  and  27,  1898.—  Boyd,  C.] 

An  application  by  the  solicitor  for  the  plaintiff  in  this 
action  for  an  order,  under  Rule  1129,  charging  the  amount 
of  the  judgment  recovered  by  the  plaintiff,  through  the 
exertions  of  the  solicitor,  with  payment  of  the  solicitor's 
costs  between  solicitor  and  client. 

The  plaintiff  was  an  infant,  suing,  with  his  father,  for 
damages  for  an  assault.  Judgment  was  given  in  his  favour 
for  $250  and  costs  against  the  defendant : 28  0.  R.  588. 

Rule  1129. — (1)  Where  a solicitor  has  been  employed  to 
prosecute  or  defend  any  cause,  matter  or  proceeding,  it  shall 
be  lawful  for  the  Court  in  which  the  cause,  matter  or  pro- 
ceeding has  been  heard  or  is  pending,  or  for  a Judge 
thereof,  to  declare  such  a solicitor,  or  his  personal  repre- 
sentatives, to  be  entitled  to  a charge  upon  the  property  of 
whatever  nature,  tenure  or  kind,  recovered  or  preserved 
through  the  instrumentality  of  such  solicitor ; and  upon 
such  declaration  being  made,  such  solicitor,  or  his  personal 
representatives,  shall  have  a charge  upon  and  against  and 
a right  to  payment  out  of  the  property  so  recovered  or 
preserved,  for  the  taxed  costs,  charges  and  expenses  of  or 
in  reference  to  such  cause,  matter  or  proceeding ; and  all 
conveyances  and  acts  done  to  defeat,  or  which  may  operate 
to  defeat,  such  charge  or  right  shall,  unless  made  to  a bond 
fide  purchaser  for  value  without  notice,  be  absolutely  void 
and  of  no  effect  as  against  such  charge  or  right. 
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(2)  The  Court  or  Judge  may  make  such  ordei  for  taxa- 
tion of  such  costs,  charges  and  expenses  and  for  the  raising 
and  payment  of  the  same  out  of  the  said  property  as  may 
seem  just ; but  no  such  order  shall  be  made  where  the  right 
to  recover  payment  of  such  costs,  charges  and  expenses  is 
barred  by  any  Statute  of  Limitations. 

The  motion  was  heard  by  Boyd,  C.,  in  Court  on  the 
19th  May,  1898. 

Mulvey , for  the  solicitor. 

John  Hoskin,  Q.  C.,  for  the  infant  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — Buie  1129,  as  to  charging  orders  in  favour  of 
solicitors,  is  drawn  from  the  Imperial  statute  23  & 24  Viet, 
ch.  127,  sec.  28.  And  the  construction  placed  upon  it  is 
that  thereby  a discretionary  power  is  given  to  the  Court ; 
the  solicitor  has  no  absolute  right  to  the  charge,  but  only 
power  to  ask  the  Court,  in  the  exercise  of  its  discretion,  to 
make  the  charge  : Re  Humphreys , [1898]  1 Ch.  526.  The 
Buie  gives  the  solicitor  an  ancillary  right — one  not 
intended  to  displace  the  liability  of  the  client  to  pay  the 
solicitor  out  of  his  own  pocket — but  ancillary  to  his  right 
to  be  paid  on  his  retainer  : Groom  v.  Gheesewright , [1895]  1 
Ch.  730,  733. 

Here  the  retainer  was  given  by  the  father  of  the  infant, 
and  the  infant  plaintiff  is  not  liable  to  the  solicitor  for  any 
of  the  costs— though  it  is  just  that  the  costs  taxed  against 
the  opposite  party,  by  virtue  of  the  solicitor’s  exertions, 
should  be  charged  or  impounded  to  answer  the  solicitor’s 
lien. 

But  beyond  this,  in  the  case  of  actions  grounded  on  per- 
sonal injuries  to  infants,  I do  not  think  the  Court  ought 
to  go. 

The  judgment  will  stand  charged  to  the  extent  of  the 
taxed  costs  ( i.e .,  $21 1)  in  favour  of  the  solicitor,  and  the 
infant  and*next  friend  be  enjoined  from  receiving  or  dispos- 
ing of  the  same. 
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No  costs  as  against  the  infant  plaintiff  of  this  applica- 
tion. 

Upon  the  settlement  of  the  order  counsel  applied  to  the 
Chancellor  for  a direction  as  to  sale  of  the  judgment;  and 
on  the  27th  May  judgment  on  such  application  was  given 
as  follows : — 

Boyd,  C. — I am  asked  to  add  to  the  order  made  a direc- 
tion that  the  amount  of  the  charge  declared  in  favour  of 
the  solicitor  be  raised  by  sale  of  the  judgment  against  the 
defendant.  No  authority  is  cited  except  the  note  of  a case, 
Orford  v.  Fleming  (1898),  34  C.  L.  J.  N.  S.  238 ; 18  C.  L.  T. 
Occ.  N.  142.  No  English  practice  shewing  that  the  charg- 
ing lien  may  be  raised  by  sale  of  the  judgment  has  been 
cited.  In  the  case  of  an  infant  to  whom  the  money  for 
damages  recovered  will  be  paid  by  the  defendant,  I do  not 
feel  forced  to  make  such  an  order  as  asked.  The  solicitor 
may  enforce  the  judgment  by  way  of  execution,  and  receive 
for  his  own  use  the  amount  of  his  charge,  but  the  balance 
should  go  to  the  infant,  as  I am  at  present  advised.  The 
present  sale  of  the  judgment  may  destroy  the  value  of  the 
whole  to  the  infant,  and  it  may  fetch  little  or  nothing. 
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Ewing  v.  City  of  Toronto. 

Costs — Third  Party — Dismissal  of  Action — Discretion  of  Trial  Judge — 

Appeal. 

Where  a third  party  has  been  brought  into  an  action  by  the  defendant, 
and  an  order  obtained  by  the  latter  directing  that  the  question  of  in- 
demnity as  between  the  third  party  and  himself  be  tried  after  the  trial 
of  the  action,  and  that  the  third  party  be  at  liberty  to  appear  at  the 
trial  of  the  action  and  oppose  the  plaintiff’s  claim,  so  far  as  the  third 
party  is  affected  thereby,  and  at  the  trial  the  action  is  dismissed  : — 
Semble,  that  the  third  party  is  entitled  against  the  defendant  to  costs  up 
to  and  inclusive  of  the  trial. 

Held,  however,  that  the  disposition  of  such  costs  is  in  the  discretion  of 
the  trial  Judge,  whose  order,  by  R.  S.  0.  ch.  51,  sec.  72,  is  not  subject 
to  appeal  without  leave. 

Held,  also,  that  the  third  party  cannot  be  heard  in  a Divisional  Court 
upon  an  appeal  by  the  plaintiff  from  the  judgment  at  the  trial,  and  is 
entitled  to  no  costs  of  such  appeal. 

[May  25,  1898. — Divisional  Court.] 

A motion  by  Margaret  E.  Hewett,  a third  party  brought 
in  by  the  defendants,  under  the  circumstances  mentioned 
in  the  judgment,  for  an  order  for  payment  by  the  defen- 
dants of  the  applicant’s  costs  of  the  action  and  of  the 
motion  by  the  plaintiff  to  set  aside  the  judgment  given  at 
the  trial  dismissing  the  action.  See  29  0.  R.  197. 


This  motion  was  heard  on  the  18th  February,  1898.  by 
a Divisional  Court  composed  of  Meredith,  C.J.,  Rose 
and  MacMahon,  JJ. 

G.  A.  Kingston , for  the  applicant. 

Fullerton,  Q.C.,  for  the  defendants. 

Judgment  was  delivered  on  the  25th  May,  1898. 

MacMahon,  J. — The  action  was  brought  against  the 
city  of  Toronto  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  caused  by  the  alleged  defective  condition 
of  a sidewalk  on  John  street.  The  corporation  made  Mrs. 
Hewett  a party  to  the  action,  under  R.  S.  0.  ch.  223,  sec. 
609,  by  serving  her  with  a third  party  notice,  and  in  addi- 
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tion  applied  for  and  obtained  an  order  directing  that  the 
question  of  indemnity  as  between  the  third  party  and  the 
corporation  should  be  tried  after  the  trial  of  the  action, 
and  that  the  third  party  should  be  at  liberty  to  appear  at 
the  trial  of  the  action  and  oppose  the  plaintiff’s  claim,  so 
far  as  she  was  affected  thereby. 

The  third  party,  on  being  served  with  this  order,  ap- 
peared by  counsel  and  took  part  in  the  trial  of  the  action. 
The  learned  trial  Judge — Mr.  Justice  Meredith — dismissed 
the  action  as  against  the  defendants  the  City  of  Toronto 
without  costs,  and  indorsed  on  the  record,  “ No  order  as  to 
costs  between  the  defendants  and  the  third  party.” 

Mr.  Kingston,  for  the  third  party,  moved  for  an  order 
for  costs  against  the  corporation,  up  to  and  including  the 
trial,  and  also  for  the  costs  of  appearing  on  the  motion 
made  by  the  plaintiff  in  the  Divisional  Court  to  set  aside 
the  non-suit. 

During  the  argument,  I thought  that,  as  the  city  had 
obtained  the  order  giving  the  third  party  liberty  to 
appear  and  take  part  at  the  trial,  the  third  party  was 
entitled  to  her  costs  up  to  and  inclusive  of  the  trial.  But, 
by  R.  S.  0.  ch.  51,  sec.  72,*  the  disposition  of  the  costs  is 
in  the  discretion  of  the  trial  Judge,  who  has  exercised  his 
discretion  by  refusing  to  make  any  order  for  payment  of 
costs  as  between  the  city  and  the  third  party ; and  that 
order  is  not  subject  to  appeal  without  the  leave  of  the 
Judge  who  made  it. 

In  England  the  costs  are  in  the  discretion  of  the  Court, 
which  is  to  be  exercised  on  the  circumstances  disclosed  in 
each  case : see  Witham  v.  Vane  (1883),  32  W.  R.  617  ; 
Williams  v.  Buchanan  (1891),  7 Times  L.  R.  226;  Filler 
v.  Roberts  (1882),  21  Ch.  D.  198 : Hornby  v.  Cardwell 
(1881),  8 Q.  B.  D.  329 ; Dawsov  v.  Shepherd  (1880),  28 
W.  R.  805  (C.  A.) ; Edison  v.  Holland  (1889),  41  Ch.  D. 


*72.  No  order  made  by  the  High  Court  or  any  Judge  thereof,  by  the  con- 
sent of  parties,  or  as  to  costs  only  which  by  law  are  left  to  the  discretion  of 
the  Court,  shall  be  subject  to  any  appeal,  except  by  leave  of  the  Court  or 
Judge  making  such  order. 
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28  ; In  re  Salmon  (1889),  42  Ch.  D.  351 ; Blore  v.  Ashby 
(1889),  ib.  682  ; Snow’s  Annual  Practice,  1898,  p.  411. 

As  to  the  costs  of  appearing  on  the  plaintiff’s  motion  to 
set  aside  the  non-suit.  The  judgment  was  in  favour  of 
the  defendants,  and  counsel  for  the  third  party  was  not 
heard  and  could  not  have  been  heard  on  such  motion. 

The  motion  is  dismissed  without  costs. 

Meredith,  C.  J.,  and  Rose,  J.,  concurred. 


Davidson  v.  Merritton  Wood  and  Pulp  Co. 

Settlement  of  Action — Validity  of— Trial — Issue — Action — Pleading. 

An  assignee  for  the  benefit  of  creditors  under  a statutory  assignment, 
having  brought  an  action  for  damages  for  breach  of  a contract  made  by 
his  assignor  with  the  defendants,  made  a compromise  settlement  with 
the  defendants,  before  the  delivery  of  pleadings,  while  he  was  in  gaol, 
and  without  reference  to  the  inspectors  or  creditors.  A new  assignee 
appointed  in  his  stead  applied  for  an  order  directing  the  trial  of  an 
issue  to  determine  whether  the  settlement  was  valid 
Held , that  it  was  not  necessary  to  bring  another  action  to  vacate  the  set- 
tlement, and  it  was  more  convenient  to  revive  the  action  in  the  name 
of  the  new  assignee  as  plaintiff  and  let  him  continue  it,  leaving  the 
defendants  to  move  summarily  to  stay  it,  or  to  plead  the  settlement  in 
bar,  than  to  direct  the  trial  of  an  issue. 

Rees  v.  Carruthers  (1895),  17  P.  R.  51,  distinguished. 

Johnson  v.  Grand  Trunk  R.  W.  Co.  (1894),  25  0.  R.  64,  and  Haist  v. 
Grand  Trunk  R.  W.  Co.  (1895),  22  A.  R.  504,  followed. 

[May  25,  1898.— Boyd,  0.] 

Mr.  Bettes,  the  sheriff  of  Muskoka,  who  had  been  sub- 
stituted, as  trustee  for  the  creditors  of  Moses  J.  Dickie,  for 
the  plaintiff  in  this  action,  the  original  assignee  under  a 
statutory  assignment  for  the  benefit  of  creditors,  applied 
for  an  order  directing  the  trial  of  an  issue  to  determine 
whether  a settlement  of  the  matters  in  question  in  this 
action  made  (under  the  circumstances  referred  to  in  the 
judgment)  between  the  plaintiff  (as  such  assignee)  and  the 
defendants,  was  valid  and  binding.  The  action  was  for 
damages  for  breach  of  a contract  made  by  Dickie  with  the 
defendants. 
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The  application  was  heard  on  the  23rd  May,  1898. 

S.  B.  Woods,  for  the  applicant. 

R.  McKay,  for  the  defendants. 

Judgment,  was  delivered  on  the  25th  May,  1898. 

Boyd,  C. — In  this  case  there  has  been  no  pleading,  and 
the  action  was  settled  by  the  first  assignee  when  in  gaol, 
and  without  reference  to  the  inspectors  or  creditors. 
Another  assignee  has  now  been  appointed,  who  repudiates 
the  settlement  on  behalf  of  the  creditors,  and  it  is  very 
fitting  that  the  validity  of  the  compromise  should  be 
tested  judicially. 

I am  clear  that  it  is  not  needful  to  bring  another 
action  to  vacate  the  settlement,  and  it  appears  to  me 
more  convenient,  both  on  grounds  of  less  expense  and 
more  expedition,  to  have  the  point  settled  by  and  in  the 
prosecution  of  this  action,  in  the  usual  course  of  pleading  on 
the  part  of  the  new  plaintiff,  in  whose  name  the  action 
should  be  revived.  The  defendants  may  then  elect  whether 
to  seek  to  stop  the  prosecution  summarily  by  setting 
up  the  settlement,  or,  which  will  perhaps  be  found  the 
better  course,  to  plead  it  in  bar  of  the  new  plaintiff’s  right 
to  recover,  along  with  such  other  defences  as  may  be 
open.  This  in  the  present  case  appears  to  be  preferable 
to  directing  a preliminary  issue  as  to  settlement  or  no 
settlement,  as  was  done  in  Rees  v.  Carruthers  (1895), 
17  P.  R.  51,  where  the  determination  of  that  point  settled 
the  whole  controversy  finally.  But  upon  such  an  issue 
here,  there  would  still  remain  to  be  tried  the  merits  of  the 
case,  if  the  settlement  is  invalid.  The  practice  I indi- 
cate was  observed  in  Johnson  v.  Grand  Trank  R.  W.  Co. 
(1894),  25  0.  R.  64,  and  approved  of  by  the  Court  of  Appeal 
in  Haist  v.  Grand  Trunk  R.  W.  Co.  (1895),  22  A.  R.  504, 

The  order  should  be  to  revive  in  order  to  prosecute  the 
action,  with  costs  of  this  application  in  the  cause  to  the 
defendants. 
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Rondot  v.  Monetary  Times  Printing  Company  of 
Canada. 


Costs — Taxation— Depositions  not  Used  at  Trial — Counsel  Fee — Quantum 

— Review. 

In  an  action  for  libel  the  defendants,  in  support  of  their  defence  of  justi- 
fication, obtained  a commission  and  had  the  evidence  of  certain 
witnesses  out  of  the  jurisdiction  taken  thereunder  for  use  at  the  trial. 
The  evidence,  however,  was  not  used,  owing  to  the  plaintiff  being 
called  as  a witness  by  the  defendants  and  admitting  substantially 
what  was  stated  by  the  witnesses  in  their  depositions  before  the  com- 
missioner : — 

Held , that  the  defendants,  having  obtained  judgment  in  their  favour 
with  costs,  were  entitled  to  tax  against  the  plaintiff  the  costs  of  execut- 
ing the  commission,  the  taking  of  the  evidence  having  been,  under  the 
circumstances,  not  unreasonable,  and  the  fact  that  it  was  not  used  not 
being  sufficient  to  deprive  the  defendants  of  the  costs  of  it. 

The  practice  is  not  to  interfere  upon  appeal  with  the  discretion  of  a taxing 
officer  as  to  the  quantum  of  a counsel  fee. 

[April  16,  1898. — Robertson,  J.] 

[May  11,  1898. — Divisional  Court.] 

An  appeal  by  the  defendants  from  the  taxation  by  the 
local  officer  at  Sandwich  of  their  costs  of  an  action  of  libel, 
under  a judgment  dismissing  the  action  with  costs.  The 
defendants  complained  that  the  local  officer  had  improperly 
disallowed  all  the  costs  of  a certain  commission  which  the 
defendants  obtained,  and  took  evidence  under  at  Montreal, 
in  support  of  their  defence  of  justification.  They  also 
appealed  on  the  ground  that  the  local  taxing  officer  should 
have  allowed  a larger  counsel  fee  than  $10  upon  a 
postponement  of  the  trial ; and  also  as  to  a number  of 
small  items  in  their  bill  which  were  disallowed  by  the 
officer.  The  facts  are  stated  in  the  judgments. 


The  appeal  was  heard  by  Robertson,  J.,  in  Chambers, 
on  the  15  th  April,  1898. 

J.  King,  Q.  C.,  for  the  defendants,  contended  that  it  was 
reasonable  and  proper  to  examine  the  witnesses  at  Mon- 
treal, and  that  the  costs  incident  thereto  should  be  allowed 
to  the  defendants:  Rule  1176  ; Carty  v.  City  of  London 
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(1889),  13  P.  R.  285  ; also,  that  the  defendants  were  not 
bound  to  rely  upon  admissions  made  by  the  plaintiff  upon 
his  examination  for  discovery  : Alexander  v.  School  Trus- 
tees of  Gloucester  (1885),  11  P.  R.  157.  A counsel  fee  of 
$10  upon  the  postponement  of  the  trial  of  an  important 
action  is  altogether  inadequate. 

Swabey,  for  the  plaintiff.  Where  witnesses  in  attendance 
at  the  trial  are  not  called,  the  onus  is  on  the  party  sub- 
poenaing them  to  shew  their  relevancy  : Carlisle  v.  Roblin 
(1894),  16  P.  R.  328  ; and  the  principle  is  the  same  here. 
The  costs  of  taking  depositions  which  became  useless  were 
disallowed  in  Ridley  v.  Sutton  (1863),  1 H,  & C.  741  ; 
Galloway  v.  Key  worth  (1854),  15  C.  B.  228  ; see  also  Con- 
mee  v.  Canadian  Pacific  R.  W.  Co.  (1890),  13  P.  R.  433  ; 
Christopher  v.  Noxon  (1884),  10  P.  R.  149  ; Beddington  v. 
Deichmann  (1886),  80  L.  T.  Jour.  225  ; McLean  v.  Evans 
(1863),  3 P.  R.  154 ; Re  Prescott  Election  (1872),  32  U.  C. 
R.  303.  Costs  of  executing  a commission  are  entirely  in 
the  discretion  of  the  taxing  officer : Fox  v.  Toronto  and 
Nipissing  R.  W.  Co.  (1877),  7 P.  R.  157 ; Colborne  v. 
Thomas  (1853),  4 Gr.  169.  The  discretion  of  the  taxing 
officer  as  to  quantum  of  counsel  fees  will  not  be  interfered 
with  : Talbot  v.  Poole  (1893),  15  P.  R.  274 ; Carlisle  v. 
Roblin  (1894,),  16  P.  R.  328  ; Conmee  v.  Canadian  Pacific 
R.  W.  Co.  (1890),  13  P.  R.  433. 

Judgment  was  delivered  on  the  following  day. 

Robertson,  J. — This  is  an  appeal  from  the  certificate 
of  the  local  taxing  officer  at  Sandwich  on  the  taxation  of 
the  defendants’  bill  of  costs,  the  action  having  been  tried, 
and,  on  the  finding  of  ten  of  the  jury,  dismissed  with  costs 
by  the  learned  trial  Judge. 

The  defendants  had  caused  a commission  to  issue  to 
take  evidence  in  Montreal.  The  order  therefor  was  in 
the  usual  terms,  costs  to  be  costs  in  the  cause.  At  the 
trial  the  defendants  called  the  plaintiff,  who,  in  his  evi- 
dence, admitted  such  facts,  contrary  to  his  pleadings,  as 
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made  it  unnecessary  to  open  the  commission,  which  was  in 
Court.  The  costs  of  issuing  the  commission  and  inci- 
dent thereto  were  charged  in  detail  in  the  defendants’  bill 
of  costs.  The  local  taxing  officer  has  disallowed  all  these 
costs,  on  the  ground  that  the  commission  evidence  was  not 
used  at  the  trial.  In  my  judgment,  that,  of  itself,  is  not 
sufficient.  Con.  Rule  1176  provides  that  costs  of  proceed- 
ings unnecessarily  taken,  or  not  calculated  to  advance  the 
interests  of  the  party  on  whose  behalf  the  same  were 
taken,  or  incurred  through  overcaution,  negligence,  or  mis- 
take, shall  not  be  allowed  ; but,  if  the  taxing  officer  is  of 
opinion  that  such  proceedings  were  taken  by  the  solicitor 
because,  in  his  judgment,  reasonably  exercised,  they  were 
conducive  to  the  interests  of  his  client,  then  he  is  to  allow 
the  same. 

The  taxing  officer  should  have  inquired  into  the  cir- 
cumstances attending  the  non-user  of  such  evidence,  and,  if 
he  found  the  commission  was  obtained  bond  fide,  that  the 
evidence  taken  was,  in  the  honest  opinion  of  the  defen- 
dants’ solicitor,  necessary  and  material  for  the  proper 
defence  of  his  clients,  and  that  it  became  unnecessary  to 
open  the  commission  by  reason  of  what  afterwards  unex- 
pectedly came  out  at  the  trial,  which  would  have  been 
otherwise  necessary  for  the  defendants  to  prove,  and  which 
the  evidence  under  commission  would  have  established,  if 
it  had  been  opened  and  put  in,  I think  there  is  no  reason 
or  rule  against  allowing  the  costs  of  and  incidental  to  the 
taking  out  and  executing  of  the  commission,  and,  under 
the  circumstances,  and  on  the  material  before  me,  I will 
allow  the  costs  of  the  said  commission,  and  I will  refer  the 
taxation  to  the  senior  taxing  officer  at  Toronto  for  review 
as  to  the  proper  amounts  to  be  allowed  therefor. 

I do  not  think  it  should  be  necessary,  under  the  circum- 
stances of  this  case,  or  in  any  case  under  similar  circum- 
stances, to  take  up  unnecessarily  the  time  of  the  Court  to 
put  in  evidence  which  became  unnecessary  by  reason  of 
evidence  having  unexpectedly  come  out  at  the  trial,  which 
would  otherwise  have  been  necessary  to  give,  and  this,  in 
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my  judgment,  is  the  meaning  of  the  above  Rule.  I have 
considered  the  cases  cited  by  the  plaintiff’s  counsel,  as  well 
as  Carty  v.  City  of  London  (1889),  18  P.  R.  285,  which  is 
the  decision  of  a Divisional  Court,  and  which,  in  my  judg- 
ment, sustains  the  view  I have  expressed. 

There  will  be  a reference  to  the  senior  taxing  officer  at 
Osgoode  Hall,  and  the  costs  of  this  appeal  and  review  will 
be  allowed  to  the  defendants,  in  so  far  as  the  same  are 
incurred  by  reason  of  the  disallowance  of  the  costs  of  the 
said  commission  and  the  revision  of  the  same  by  the  said 
local  taxing  officer,  and  will  be  taxed  by  the  said  senior 
taxing  officer,  and  added  to  the  other  costs  of  the  de- 
fendants ; and  the  costs  of  the  appeal  and  review  with 
respect  to  the  items  other  than  those  relating  to  the  com- 
mission will  be  in  the  discretion  of  the  said  senior  taxing 
officer,  and  be  allowed  as  he  may  direct,  and  be  paid  by 
the  party  found  liable  for  the  same  to  the  other  party 
forthwith  thereafter,  subject  to  set-off. 

The  order,  as  issued,  provided  : (1)  that  the  whole  of  the 
bill  of  costs  comprising  the  fees  and  disbursements  charged 
and  disallowed  by  the  local  taxing  officer  should  be  referred 
to  the  senior  taxing  officer  at  Toronto  for  review ; (2)  that 
the  costs  in  the  bill  comprising  the  fees  and  disbursements 
disallowed  by  the  local  taxing  officer  for  the  costs  of  the 
commission  should  be  allowed,  subject  to  such  review  by 
the  senior  taxing  officer  as  to  the  proper  amounts  to  be 
allowed  therefor ; (3)  that  the  defendants’  costs  of  this 
appeal  and  review,  in  so  far  as  the  same  were  incurred  by 
reason  of  the  disallowance  of  the  costs  of  the  commission, 
and  also  the  defendants’  costs  of  and  incidental  to  the  revi- 
sion of  the  same,  should  be  taxed  by  the  senior  taxing 
officer  and  added  to  the  other  costs  of  the  defendants,  and 
be  paid  by  the  plaintiff  to  the  defendants,  and  that  the 
costs  of  the  appeal  and  review  with  respect  to  other  items 
should  be  in  the  discretion  of  the  senior  taxing  officer,  and 
be  allowed  as  he  might  direct,  and  be  paid  by  the  party 
liable  for  the  same  to  the  other  party;  subject  to  set-off,  if 
necessary. 
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The  plaintiff  appealed  from  this  order,  and  his  appeal 
was  argued  by  the  same  counsel  before  a Divisional  Court 
composed  of  Meredith,  C.  J.,  Rose  and  MacMahon,  JJ., 
on  the  11th  May,  1898. 

The  judgment  of  the  Court  was  delivered  at  the  close  of 
the  argument  by 

Meredith,  C.  J. — In  this  case  there  were  three  classes 
of  items  in  question  on  the  appeal.  One  was  the  costs  of  the 
execution  of  the  commission  to  take  evidence  in  Montreal, 
which  were  disallowed  by  the  local  taxing  officer  and 
allowed  by  the  learned  Judge ; the  second  was  a counsel 
fee  allowed  by  the  local  taxing  officer  at  $10,  the  defen- 
dants being  entitled,  as  I understand  it,  upon  the  postpone- 
ment of  the  case,  to  the  costs  of  the  day  ; the  learned  Judge 
upon  appeal,  probably,  as  he  was  sending  the  other  matters 
for  re-taxation,  sent  that  along  with  them.  Then  there 
were  certain  other  items,  general  itenjs  of  the  bill,  as  to 
which  he  directed  a reference  for  taxation  to  the  senior 
taxing  officer  at  Toronto,  delegating  to  him  all  his  powers 
under  the  Rule  upon  the  appeal,  and  making  the  action 
of  the  taxing  officer  final,  and  giving  him  a discretion  also* 
to  add,  if  he  thought  proper,  the  costs  of  the  appeal  and 
of  the  newT  taxation  to  the  defendants’  costs. 

We  think  that  the  defendants  were  entitled  to  the  costs 
of  the  execution  of  the  commission ; that,  under  the  cir- 
cumstances referred  to  in  the  argument,  which  it  is  not 
necessary  to  refer  to  again,  it  was  not  unreasonable  for 
the  defendants  to  have  taken  this  evidence  under  a com- 
mission. The  evidence  was  not  used  at  the  trial,  owing 
to  the  plaintiff  being  put  in  the  box  by  the  defendants, 
and  admitting  substantially  what  was  stated  by  the  wit- 
nesses in  their  depositions  before  the  commissioner.  Under 
these  circumstances,  we  think  the  local  officer  was  wrong 
in  determining,  as  he  did  determine,  that  because  the  com- 
mission evidence  was  not  used  the  defendants  were  not- 
entitled  to  tax  the  costs  of  obtaining  it. 
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Then,  as  to  the  item  of  counsel  fee,  we  think  that  ought 
not  to  have  been  interfered  with.  It  was  a matter  in  the 
discretion  of  the  local  officer,  and,  as  I understand  it,  the 
practice  is  not  to  interfere  upon  appeal  with  his  discretion 
as  to  the  quantum  of  a counsel  fee. 

As  to  the  other  items,  we  are  not  embarrassed  with 
them,  as  Mr.  King  says  he  does  not  care  about  having  any 
taxation  of  them. 

The  result  is,  that  we  allow  the  appeal  except  in  so  far 
as  it  entitled  the  defendants  to  the  proper  and  reasonable 
costs  of  and  incidental  to  the  commission,  and  discharge 
the  order  of  Mr.  Justice  Robertson*  save  as  aforesaid,  and 
dismiss  the  defendants’  appeal  to  that  extent — that  is,  the 
appeal  to  him ; and  we  now  refer  it  to  the  senior  taxing 
officer  at  Toronto  to  tax  and  allow  to  the  defendants  the 
costs  of  and  incidental  to  the  commission  (that  is,  the  costs 
we  have  already  referred  to),  subject  to  the  making  of 
objections  and  appeal  from  the  taxation  by  either  party 
according  to  the  provisions  of  the  Consolidated  Rules,  as 
if  the  bill  had  been  originally  referred  to  him.  The  pur- 
pose of  that  is  that,  the  right  to  these  costs  having  now 
been  determined  in  favour  of  the  defendants,  the  quantum 
or  reasonableness,  involving  the  question  of  the  counsel 
fees,  and  whether  the  evidence  of  a particular  witness,  if 
that  question  arises,  is  shewn  to  be  relevant  to  the  inquiry, 
may  be  subject  to  review.  The  amount  of  such  costs  so 
to  be  taxed  and  allowed,  when  ascertained,  is  to  be  added 
to  the  costs  of  the  defendants  as  fixed  and  certified  by  the 
local  officer,  and  his  certificate  to  be  varied  accordingly. 

No  costs  to  either  party  of  the  appeal  to  Robertson,  J., 
or  of  this  appeal. 
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Townsend  v.  O’Keefe. 


Pleading — Slander — Particidars — Names  of  Persons — Times  and  Places — 
Striking  Out — Amendment. 

In  an  action  of  slander  the  statement  of  claim,  after  alleging  that  the 
slanders  had  been  spoken  and  published  to  certain  named  persons, 
added  “and  to  others  at  present  unknown  to  the  plaintiff  — 

Held,  sufficient. 

It  is  also  alleged  that  during  a period  of  five  months  the  defendant  spoke 
and  published  various  slanders  to  certain  named  persons  and  to  others 
not  known  to  the  plaintiff : — 

Held,  bad,  for  it  did  not  shew  which  of  the  persons  mentioned  were 
present  when  the  different  statements  were  made,  nor  at  what  times 
and  places  they  were  made. 

Leave  to  the  plaintiff  to  amend  by  adding  further  charges  within  reason- 
able limits. 


[March  25,  1898. — The  Master  in  Chambers .] 
[April  1,  1898. — Street , J.] 

An  application  by  the  defendant  for  an  order  striking 
out  paragraphs  6a,  6b,  and  6c,  of  the  plaintiff’s  amended 
statement  of  claim  on  the  ground  that  they  were  embar- 
rassing, or  for  particulars. 

The  action  was  for  a slander  alleged  to  have  been 
spoken  and  published  by  the  defendant. 

The  defendant  complained  that  in  paragraphs  6a  and 
6b  the  plaintiff,  besides  alleging  that  the  slanders  had 
been  spoken  and  published  to  certain  persons  whose  names 
were  mentioned,  added  the  words,  “ and  to  others  at 
present  unknown  to  the  plaintiff.” 

Paragraph  6c  was  as  follows : “ Between  the  1st  day  of 
June,  1897,  and  the  date  of  the  commencement  of  this 
action,  the  defendant  falsely  and  maliciously  spoke  and 
published  of  the  plaintiff  to  A.  D.,  J.  I.,  I.  T.,  W.  W.,  T.  C., 
J.  A.  M.,  J.  H.,  E.  D.,  It.  D.,  J.  C.  K.,  and  others  not  now 
known  to  the  plaintiff,  the  following  words  : ‘ Townsend  was 
in  collusion  with  Gibson  to  rob  the  company,’  or  ‘ It  looks 
as  if  Townsend  was  in  collusion  with  Gibson,’  or  ‘ Town- 
send is  a thief,’  or  ‘It  looks  as  if  Townsend  was  a thief,’ 
or  all  of  the  said  words,  or  words  to  the  same  effect; 
meaning  thereby  that  the  plaintiff  had  unlawfully  con- 
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spired  to  cheat  and  defraud  his  employers  and  to  steal 
from  the  said  O’Keefe  Company.” 

The  defendant  asked  that  those  parts  of  paragraphs  6a 
and  66  which  referred  to  “ others  at  present  unknown  to 
the  plaintiff,”  and  the  whole  of  paragraph  6c,  should  be 
struck  out,  or,  in  the  alternative,  that  particulars  should 
be  given  of  the  “ other  persons  ” referred  to  in  paragraphs 
6a  and  66,  and  with  regard  to  paragraph  6c,  of  the  times, 
within  the  period  mentioned  in  this  paragraph,  and  the 
places  where,  each  of  the  slanderous  statements  was 
spoken  and  published,  and  the  names  of  those  who  were 
present  on  each  occasion  ; also  of  the  “ other  persons  ” 
referred  to,  but  whose  names  were  not  set  out  in  para- 
graph 6 c. 

The  defendant  had  been  examined  by  the  plaintiff  for 
discovery,  but  the  plaintiff  had  not  been  able  to  gain  any 
assistance  from  this  examination,  and  the  plaintiff  declared 
his  inability  to  give  the  particulars  asked  for. 

With  regard  to  some  of  the  persons  referred  to  in  para- 
graph 6c,  the  defendant  absolutely  denied  having  made 
any  slanderous  statement  to  them. 

The  application  was  heard  by  the  Master  in  Chambers 
on  the  24th  March,  1898. 

IT.  H.  Lockhart  Gordon , for  the  defendant. 

Thurston,  for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — Application  by  the  defen- 
dant that  paragraphs  6a,  66,  and  6c  of  the  plaintiff’s 
amended  statement  of  claim  be  struck  out,  on  the  ground 
that  they  are  embarrassing,  etc. 

The  action  is  one  for  slander,  and  in  the  paragraphs 
complained  of  the  plaintiff  has  set  forth  the  slanders 
alleged  to  have  been  spoken  and  published  by  the  defen- 
dant. The  defendant  complains  that  in  these  paragraphs 
the  plaintiff*,  in  stating  the  names  of  some  of  the  persons 
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to  whom  the  alleged  slanders  were  spoken,  has  added  the 
words,  “ and  others  at  present  unknown  to  the  plaintiff.” 
And  in  paragraph  6c,  the  plaintiff,  in  stating  the  time 
when  these  alleged  slanders  were  spoken,  says : “ Between 
the  1st  day  of  June,  1897,  and  the  date  of  the  commence- 
ment of  this  action  ” (6th  November,  1897.) 

The  defendant  contends  that  the  names  of  “ the  others” 
referred  to  must  be  given,  and  that  the  occasions  on 
which  the  alleged  slanders  were  spoken  must  be  given. 

It  is  admitted  by  counsel  for  both  parties  that  the  plain- 
tiff is  unable  at  present  to  give  the  particulars  asked  for. 
The  defendant  has  been  examined,  but  he  gives  the  plain- 
tiff no  assistance  ; his  examination  is  rather  unsatisfactory 
to  the  plaintiff*.  He  states  generally  that  he  does  not 
remember  his  conversations.  In  answer  to  question  119 
he  says : “ I give  you  now  a general  answer  to  all  these 
things.  I could  not  positively  swear  ‘no,’  but  I have  no 
recollection,  or  particular  recollection,  of  speaking  about 
Townsend.  I suppose  his  name  came  up.”  Again,  in 
answer  to  question  121,  he  says : “ I don’t  remember 
speaking  to  Inglis  at  all  about  it.  I may  have,  you  know  ; 
I don’t  know ; but  the  general  public  were  speaking  the 
whole  time.”  And  such  statements,  or  similar  ones,  are 
made  as  to  the  persons  mentioned  in  the  plaintiff’s  state- 
ment of  claim. 

In  my  opinion,  the  cases  of  Winnett  v.  Appelbe  (1894), 
16  P.  R.  57,  and  Muller  v.  Gerth  (1896),  17  P.  R.  129,  are 
conclusive  on  this  application. 

It  was  admitted  by  counsel  that  the  words  were  spoken 
in  Toronto,  while  the  defendant  was  in  the  city.  This 
should  appear  in  the  statement  of  claim,  but  the  defen- 
dant’s counsel  made  no  objection  on  that  score. 

The  application  is  refused  with  costs  to  the  plaintiff  in 
the  cause. 

The  defendant  appealed  from  this  order,  and  his  appeal 
was  heard  by  Street,  J.,  on  the  1st  April,  1898. 

W.  H.  Lockhart  Gordon , for  the  defendant.  This  case 
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is  distinguishable  from  Winnett  v.  Appelbe  (1894),  16  P. 
It.  57,  on  the  ground  that  the  slanders  complained  of  in 
paragraph  6c  are  alleged  to  have  been  spoken  to  different 
persons  at  different  times  and  on  different  occasions, 
before  different  people,  and  it  is  impossible  to  make  out 
from  this  paragraph  which  of  the  persons  referred  to  were 
present  on  the  different  occasions.  The  defendant,  there- 
fore, cannot  properly  instruct  his  solicitor  as  to  his  defence 
with  regard  to  this  paragraph.  Robinson  v.  Sugarman 
(1897),  17  P.  R.  419,  is  an  authority  in  the  defendant’s 
favour  on  this  point ; also  Thornton  v.  Capstock  (1883),  9 
P.  It.  535,  and  Paterson  v.  Dunn  (1890),  14  P.  It.  40.  With 
regard  to  the  concluding  words  of  paragraphs  6a  and  66 
(“and  others  at  present  unknown  to  the  plaintiff”),  the 
practice  of  allowing  the  plaintiff  to  deliver  shifty  and  un- 
certain particulars  should  be  discouraged,  as  pointed  out 
in  Muller  v.  Gerth  (1896),  17  P.  It.  at  p.  131,  and  therefore 
these  words  should  either  go  out,  or  particulars  of  who  the 
“ others  ” are  should  be  delivered. 

Thurston , for  the  plaintiff.  The  plaintiff  is  bound  only 
to  give  definite  information  as  far  as  he  can,  and  may  stop 
there.  This  the  plaintiff  has  done.  The  Master’s  order  is 
right  and  is  supported  by  the  cases  to  which  he  refers. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Street,  J. — I do  not  think  the  defendant  is  entitled  to 
succeed  on  his  appeal  regarding  paragraphs  6a  and  66, 
the  plaintiff*  having  given  particulars  of  all  the  persons 
present  (to  his  knowledge)  at  the  times  when  these  slanders 
were  published.  This  appears  to  me  to  be  sufficient  on 
the  authorities. 

With  regard  to  paragraph  6c,  the  case  is  different. 
These  slanderous  statements  were  alleged  to  have  been 
made  to  a number  of  different  persons  at  different  times, 
during  a period  of  some  five  months,  and  the  plaintiff  has 
not  stated  which  of  the  persons  mentioned  were  present 
when  the  different  statements  were  made  and  at  what 
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times  and  places  they  were  made.  The  case  comes  within 
Robinson  v.  Sugarman  (1897),  17  P.  R.  419,  on  this  point,, 
and  I think,  therefore,  that  this  paragraph  should  be  struck 
out,  and  the  appeal  allowed  with  regard  to  it. 

I reserve  liberty  to  the  plaintiff  to  move  to  add  to  his 
statement  of  claim  such  further  charges  of  slander  as  may 
come  to  his  knowledge  before  the  trial  of  this  action,  upon 
alleging  times  and  places,  within  reasonable  limits,  and 
verifying  the  statements  and  efforts  made  to  obtain  such 
information. 

The  costs  of  this  appeal  and  of  the  motion  before  the 
Master  to  be  costs  in  the  cause. 


Star  Life  Assurance  Society  v.  Southgate  et  al. 

Judgment — Action  on  Bond — 8 & 9 Wm.  III.  ch.  11 — Rule  580 — Pro- 
cedure— Penalty— Assessment  of  Damages —Motion  for  Judgment — 
Rule  593. 

In  an  action  upon  a bond  with  a penalty  conditioned  for  the  payment  of  a . 
sum  of  money  by  instalments,  with  interest  in  the  meantime  on  the  un- 
paid principal,  by  Rule  580,  the  provisions  of  8 & 9 Wm.  III.  ch.  11  as 
to  the  assignment  or  suggestion  of  breaches,  and  as  to  judgment  for  the 
penalty  standing  as  a security  for  damages  in  respect  of  future  breaches, 
are  in  force  in  Ontario  ; but  in  all  other  respects  the  practice  and  pro- 
ceedings are  the  same  as  in  an  ordinary  action,  and  subject  to  the 
Rules  ; Burton,  C.  J.  0.,  expressing  no  opinion  on  the  latter  point. 

The  claim  in  such  an  action  is  not  the  subject  of  a special  indorsement 
under  Rules  138  and  603,  but  is  in  the  nature  of  a claim  for  damages. 
Upon  the  defendant  in  such  an  action  making  default  in  delivering  a 
defence,  judgment  is  to  be  obtained  by  the  plaintiffs  by  motion  under 
Rule  593,  and  should  be  for  the  penalty,  and  for  assessment  of  damages 
for  the  breaches  assigned,  or  to  be  suggested,  in  such  way  as  may  be 
thought  proper  under  Rules  578,  579. 

Where  the  action  comes  for  assessment  of  damages  before  a Judge  sitting; 
for  the  trial  of  actions,  he  can  do  no  more  than  assess  the  damages  in 
respect  of  the  breaches  of  the  bond  for  which  execution  is  to  be  issued. 

[May  10,  1898.  — The  Court  of  Appeal .] 

An  appeal  by  the  defendants  from  the  judgment  of 
Boyd,  C.,  in  favour  of  the  plaintiffs  in  an  action  upon  a 
bond  with  a penalty  conditioned  for  the  payment  of  a sum 
of  money  by  instalments,  with  interest  in  the  meantime  on. 
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the  unpaid  principal  half-yearly.  The  penalty  of  the  bond 
was  $149,892.43.  The  prayer  of  the  statement  of  claim  was 
for  payment  of  $1,258.07  interest,  for  costs,  and  for  further 
and  other  relief.  No  statement  of  defence  having  been 
delivered,  the  plaintiffs  signed  interlocutory  judgment  for 
the  recovery  against  the  defendants  of  damages  to  be 
assessed.  The  plaintiffs  set  down  the  action  for  assessment 
of  damages  at  a sittings  for  the  trial  of  actions  without  a 
jury,  and  the  damages  were  assessed  by  Boyd,  C.,  (the 
defendants  not  appearing)  at  $1,258.07,  and  the  record 
indorsed  with  a direction  to  enter  judgment  for  that 
amount.  Subsequently,  upon  the  application  of  the  plain- 
tiffs, the  indorsement  was  amended  by  the  Chancellor  so 
as  to  read  thus : “ Damages  assessed  at  $1,258.07  and 
interest,  etc.  I direct  judgment  to  be  entered  for  the 
plaintiffs  for  $149,892.43,  being  the  amount  of  the  penalty 
of  the  bond  in  the  pleadings  mentioned,  and  that  the 
plaintiffs  do  have  execution  thereon  for  the  damages 
assessed  as  above  mentioned,  and  their  costs  to  be  taxed.” 

From  the  judgment  drawn  up  in  accordance  with  this 
direction  the  defendants  appealed,  and  their  appeal  was 
heard  by  Burton,  C.  J.  0.,  Osler,  Maclennan,  and  Moss, 
JJ.A.,  on  the  25th  March,  1898. 

Shepley,  Q.C.,  G.  C.  Campbell , and  Frank  Denton , for 
the  appellants. 

Ludwig,  for  the  respondents. 

Judgment  was  delivered  on  the  10th  May,  1898. 

Osler,  J.  A. — This  is  an  action  upon  a bond  conditioned 
for  the  payment  of  a sum  of  money  by  instalments,  with 
interest  in  the  meantime  on  the  unpaid  principal  half- 
yearly.  It  is,  therefore,  a bond  within  the  provisions  of 
the  statute  of  8 & 9 Wm.  III.  ch.  11.  The  question  is 
whether  the  judgment  which  the  plaintiffs  have  obtained 
in  the  action  is  regular. 

The  statement  of  claim  was  delivered  on  the  2nd  Sep- 
tember, 1897,  the  day  after  the  present  Consolidated 
Rules  of  Practice  came  into  operation. 
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Rule  580  declares  that,  notwithstanding  anything  in 
the  Rules  contained,  the  provisions  of  the  statute  of  Wil- 
liam as  to  the  assignment  or  suggestion  of  breaches,  and 
as  to  judgment,  in  such  an  action  as  the  present,  that  is  to 
say,  as  to  judgment  for  the  penalty  standing  as  a security 
for  damages  in  respect  of  future  breaches,  shall  continue 
in  force  in  Ontario  ; and  so  the  law  has  been  since  the 
introduction  of  the  Common  Law  Procedure  Act,  19  Viet, 
ch.  43,  the  Rule  being  the  same  as  sec.  145  of  that 
statute.  In  all  other  respect  the  practice  and  proceedings 
are,  as  they  always  have  been,  the  same  as  in  an  ordinary 
action,  and  subject  to  the  Rules : Con.  Rules  2 and  3. 

The  statement  of  claim  sets  forth  the  bond  and  the 
condition  in  full,  the  bond  having  been  given  as  collateral 
security  for  a mortgage  made  by  the  trustees  of  a church 
known  as  the  Broadway  Methodist  Tabernacle.  It  alleges 
that  default  has  been  made  in  the  payment  of  the  interest 
payable  by  the  terms  of  the  mortgage ; that  a specified 
sum,  $1,258.07,  is  due  and  in  arrear  in  respect  thereof, 
demand  for  payment  of  which  has  been  made  on  defen- 
dants ; “ that  they  have  refused  to  pay  the  same,  and  that 
the  said  bond  has  therefore  become  forfeited.”  The  relief 
specifically  claimed  is,  first,  payment  of  the  $1,258  and 
interest  thereon  up  to  judgment ; second,  the  costs  of  the 
action;  and  third,  such  further  and  other  relief  as  the 
circumstances  of  the  case  may  require. 

It  is  to  be  presumed  that  the  instalments  of  principal 
have  been  regularly  paid,  as  no  breaches  are  assigned  or 
claim  made  in  respect  thereof.  If  that  is  not  the  case,  the 
plaintiffs  may  find  themselves  in  a difficulty  hereafter,  if 
their  claim  is  limited  to  the  interest  alone. 

No  statement  of  defence  was  delivered,  and  on  the  24th 
September,  1897,  the  plaintiffs  signed  the  following  judg- 
ment : “ No  statement  of  defence  having  been  delivered 
by  the  defendants  herein,  it  is  this  day  adjudged  that  the 
plaintiffs  do  recover  against  the  defendants  damages  to  be 
•assessed.” 

Notice  was  afterwards  given  that  the  action  had  been 
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set  down  for  assessment  of  damages  before  the  Judge 
holding  the  ensuing  sittings  for  the  trial  of  non-jury  cases 
at  Toronto.  The  indorsement  first  made  by  him  upon  the 
record  was : “ damages  assessed  at  $1,257.98  and  interest 
from  29th  May,  1897,  until  25th  October,  1897,  and  costs. 
Judgment  accordingly/’ 

When  the  judgment  came  to  be  entered  upon  this  direc- 
tion, a doubt  arose  as  to  the  proper  form  in  which  it  should 
be  done,  and  the  indorsement  was  amended  by  the  trial 
Judge,  on  the  plaintiffs’  application,  thus:  “Damages 
assessed  at  $1,258.07  and  interest,  etc.  I direct  judgment 
to  be  entered  for  the  plaintiffs  for  $149,892.43,  being  the 
amount  of  the  penalty  of  the  bond  in  the  pleadings  men- 
tioned, and  that  the  plaintiffs  do  have  execution  thereon 
for  the  damages  assessed  as  above  mentioned,  and  their 
costs  to  be  taxed.” 

The  practice  in  an  action  of  this  kind  before  the  Judica- 
ture Act  and  Rules  was  well  understood  : Gainsford  v. 
Griffith  (1779),  1 Wms.  Saund.  58  f.  g.  h. ; 8.  C.,  Williams’ 
Notes,  ed.  1871,  vol.  1,  pp.  79,  82 ; Roberts  v.  Mariett 
(1782),  2 Wms.  Saund.  187  c.  d. ; S.  G.,  Williams’  Notes,  ed. 
1871,  pp.  541,  543.  The  final  judgment  for  the  penalty  was 
suspended,  as  it  were,  until  after  the  assessment  of  the  dam- 
ages for  the  breaches  assigned  in  the  declaration,  or 
suggested  after  judgment,  the  entry  on  the  roll  in  default  of 
plea  being : “ Therefore  it  is  considered  that  the  plaintiff 
ought  to  recover  his  said  debt  and  his  damages  on  account 
of  the  detention  thereof,” — and  then  continuing  with  a 
direction  that  final  judgment  should  be  stayed  until  after 
assessment  of  the  damages  sustained  by  reason  of  the 
breaches. 

The  procedure  is  now,  perhaps,  not  quite  so  clear.  The 
claim  in  such  an  action  is  not  the  subject  of  a special 
indorsement  under  Rules  138  and  603,  as  being  a bond  or 
contract  for  the  payment  of  a liquidated  sum.  It  is  rather 
in  the  nature  of  a claim  for  damages,  and  the  provisions 
of  the  statute  of  William,  except  in  so  far  as  they  have 
been  altered  by  our  practice,  (see  2 Geo.  IV.  ch.  1,  sec.  29 ; 
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C.  S.  U.  C.  ch.  22,  sec.  149  ; R.  S.  O.  1877  ch.  50,  sec.  132  ■ 
and  now  Con.  Rules  578-9),  as  to  the  manner  in  which 
such  damges  are  to  be  assessed  or  ascertained,  constitute  a 
special  procedure,  which,  as  to  the  particular  matters  therein 
provided  for,  that  is  to  say,  the  assignment  or  suggestion 
of  breaches  and  the  judgment  standing  as  a security 
for  future  breaches,  is  intended  to  be  saved  by  Con. 
Rule  580 : Tuther  v.  Caralampi  (1888),  21  Q.  B.  D.  414. 

The  question  then  is,  in  what  manner  the  plaintiff"  ought 
to  obtain  his  judgment.  The  statute  makes  no  special 
provision  for  that,  referring  merely  to  the  modes  in  which 
judgment  was  obtained  in  accordance  with  the  ordinary 
practice,  as  by  verdict,  or  on  demurrer,  or  by  confession,  or 
nihil  dicit.  Whatever,  therefore,  may  happen  to  be  the 
existing  practice  of  the  Court  from  time  to  time  for 
obtaining  such  judgment  is  the  practice  to  be  followed, 
and  we  must  resort  to  the  Consolidated  Rules  for  the 
answer. 

Rules  586  to  594  form  the  code  of  the  procedure  to  be 
adopted  on  default  of  pleading — nihil  dicit.  Several 
cases  are  expressly  provided  for  by  Rules  587  to  592^ 
inclusive,  under  no  one  of  which  can  such  a claim  as  the 
present  be  said  to  range  itself.  Rule  587  deals  with  a 
claim  for  a debt  or  liquidated  demand,  and  permits  the 
plaintiff  to  sign  judgment  therefor  w.ith  interest  and  costs. 
That,  of  course,  does  not  include  a claim  for  debt  on  a 
bond  within  the  statute.  Rule  588  relates  to  a claim  for 
the  recovery  of  chattels ; and  Rules  590,  591,  and  592  to 
claims  for  the  recovery  of  land  and  damages  in  the  nature 
of  mesne  profits,  double  value,  etc.  Rule  589  provides 
that  where  the  plaintiff’s  claim  is  for  or  includes  a claim 
for  detention  of  goods  and  pecuniary  damages,  or  either 
of  them,  and  a defendant  makes  default  in  pleading,  the 
plaintiff  may  sign  interlocutory  judgment  against  the 
defendant,  and  the  value  of  the  goods,  and  the  damages, 
or  either  of  them,  shall  be  assessed  as  provided  by  Rules 
578  and  579.  This  Rule,  it  is  equally  clear,  does  not 
apply  t°  this  case,  for  it  is  not  in  respect  of  the  penalty 
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of  the  bond  that  interlocutory  judgment  is  to  be  signed, 
nor  in  respect  of  the  damages  to  be  assessed  upon  the 
breaches,  for  which  interlocutory  judgment  was  never 
taken  nor  necessary. 

The  only  Rule  which  covers  the  case  is  Rule  593,  the 
general  Rule  which  provides  for  all  those  not  already 
provided  for : 

“ In  all  cases  other  than  those  provided  for  in  Rules 
587  to  592,  if  any  defendant  * * makes  default  in 

delivering  a defence  * * the  plaintiff  * * may, 

after  causing  the  pleadings  to  be  noted  as  closed  as  to 
the  party  in  default  (Rule  263),  move  for  judgment 
(Rule  609)  as  against  such  defendant  * * and  such 
judgment  shall  be  given,  upon  the  statement  of  claim 
* * as  the  Court  may  consider  the  plaintiff  * * to 

be  entitled  to.” 

On  such  a motion  the  Court  in  such  an  action  as  this 
will  have  no  difficulty,  if  the  statement  of  claim  is 
properly  framed,  in  directing  the  appropriate  judgment 
for  the  penalty  and  for  assessment  of  damages  for  the 
breaches  assigned  or  to  be  suggested,  in  any  way  which 
may  be  thought  proper  under  Rules  578,  579.  There  is 
no  Rule  or  practice  that  I am  aware  of  which  can  now 
warrant  the  plaintiff  in  taking  judgment  in  such  an  action 
without  a special  motion  therefor.  Under  the  English 
practice,  which  our  rule-makers  have  not  adopted  in  this 
particular,  special  provision  has  been  made  for  the  ease  of 
non-appearance  to  a writ  indorsed  with  a claim  upon  a 
bond  within  the  statute : Order  13,  Rule  14 ; Snows 
Annual  Practice,  1894,  pp.  318,  1196. 

From  what  I have  said  it  will  be  manifest  that  the 
plaintiffs’  proceedings  have  been  erroneous  throughout. 
They  began  by  indorsing  their  writ  specially  as  upon  a 
common  money  bond  for  the  payment  of  a sum  of  money 
in  gross,  following  it  up  with  a motion  for  judgment 
under  Rule  603,  which  was  necessarily  dismissed  on  the 
production  of  the  bond  on  which  the  action  was  really 
intended  to  be  brought.  Then  their  statement  of  claim 
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does  not  claim  judgment  for  the  penalty  specifically,  and 
would  only  warrant  a judgment  therefor  upon  the  prayer 
for  further  and  other  relief  being  judicially  construed  as 
sufficient  to  justify  an  award  of  the  appropriate  judgment 
in  an  action  on  a bond  : Gaughan  v.  Sharpe  (1881),  6 A.  R. 
417 ; London , Chatham , and  Dover  R.  W.-Go.  v.  South 
Eastern  R.  W.  Co.,  [1892]  1 Ch.  atp.  152  ; Western  Waggon 
and  Property  Co.  v.  West,  ib.  at  p.  277  ; Stone  v.  Smith 
(1887),  35  Ch.  D.  188  ; Kingdon  v.  Kirk  (1887),  37  Ch.  D. 
141. 

The  plaintiffs  would  do  well  to  amend  their  statement 
of  claim,  which,  as  framed,  but  faintly  suggests  that  the 
pleader  had  any  idea  of  proceeding  under  the  statute. 

As  to  the  judgment  at  the  trial ; given  that  there  was  a 
default  in  pleading,  it  was  not  for  the  trial  Judge  to  do 
anything  but  to  assess  the  damages  in  respect  of  the 
breaches  of  the  bond  for  which  execution  was  to  be  issued. 
He  had  nothing  to  do  with  giving  judgment  for  the 
recovery  of  the  penalty.  I think  the  appeal  should  be 
allowed,  with  leave  to  the  plaintiffs  to  amend  as  they  may 
be  advised,  on  the  usual  terms. 

The  cases  of  Preston  v.  Dania  (1872),  L.  R.  8 Ex.  19, 
and  Dix  v.  Groom  (1880),  5 Ex.  D.  91,  may  be  noted. 

Burton,  C.  J.  O. — I agree  in  holding  that  the  appeal  must 
be  allowed  and  the  judgment  set  aside,  but  I wish  to  guard 
myself  against  the  view  that  the  present  Rules  as  to  pro- 
cedure apply  to  an  action  of  this  kind. 

I am  old  enough  to  remember  the  mode  of  procedure 
before  the  Common  Law  Procedure  Act  on  bonds  falling 
within  the  8 & 9 Wm.  III.  ch.  11.  Before  that  statute 
the  plaintiff  could  recover  the  full  penalty  of  the  bond,  and 
the  defendant  could  only  obtain  relief  in  equity. 

The  writ  of  inquiry  authorized  by  sec.  8 of  that 
statute  was  done  away  with  by  2 Geo.  IV.,  sec.  29,  and 
cases  taken  down  for  the  assessment  of  damages  on  the 
breaches  as  in  ordinary  cases.  The  statute  as  amended 
constituted  a special  mode  of  procedure. 
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Then  came  the  Common  Law  Procedure  Act,  which 
provided  that  nothing  therein  contained  should  in  any- 
way affect  the  provisions  of  the  statute  of  William  as  to 
the  assignment  or  suggestion  of  breaches  or  as  to  judg- 
ment for  a penalty  as  a security  for  further  breaches. 

Rightly  or  wrongly,  I always  read  that  clause  as  except- 
ing actions  of  that  kind  from  the  provisions  of  the  Com- 
mon Law  Procedure  Act,  leaving  a special  code  of  proce- 
dure in  those  actions  to  the  same  extent  as  if  that  Act 
had  not  been  passed. 

After  the  passing  of  the  Judicature  Act  the  practice 
was  regulated  by  Rules  to  be  framed  under  it. 

In  England,  as  I understand  it,  neither  the  Act  nor  the 
Rules  framed  under  it  make  any  reference  to  the  procedure 
and  proceedings  upon  bonds  of  this  kind,  except  under 
Order  13,  Rule  14,  and  it  is  held  there  that  the  practice  is 
still  the  same  as  it  was  before  the  passing  of  the  Common 
Law  Procedure  Act — taking  the  same  view  as  I have 
above  expressed,  that  actions  of  this  nature  were  excepted 
altogether  from  that  Act  as  fully  as  if  it  had  never  passed. 

Under  our  Judicature  Act,  as  I read  it,  no  reference  is 
made  to  actions  of  this  nature  except  in  so  far  as  is  to  be 
found  in  the  Rules ; and  in  referring  to  them  we  find  in 
Rule  580  (former  Rule  712)  the  statute  of  Wm.  III. 
excepted  in  almost  the  identical  terms  in  which  it  was 
oxcepted  in  the  Common  Law  Procedure  Act. 

“ Notwithstanding  anything  in  the  Rules”  (in  the  Act) 
“ contained,  the  provisions  of  the  Act  of  the  Parliament  of 
Great  Britain  passed  in  the  session  held  in  the  eighth  and 
ninth  year  of  the  reign  of  King  William  the  Third, 
entitled  An  Act  for  the  better  preventing  frivolous  and 
vexatious  suits , as  to  the  assignment  or  suggestion  of 
breaches,  and  as  to  judgment,  shall  continue  in  force  in 
Ontario,” — language  the  same  as  used  in  the  Common  Law 
Procedure  Act. 

1 think  this  Rule  should  be  construed  in  the  same  way 
as  was  the  language  of  the  former  enactment. 

The  practice  in  England  since  the  passing  of  the  Com- 
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mon  Law  Procedure  Act  seems  to  have  been  the  same  as 
it  stood  before  its  passage,  and  in  a case  since  the  Judica- 
ture Act  there  the  Queen’s  Bench  Division  held  that  it 
was  excepted  from  the  operation  of  the  Common  Law 
Procedure  Act  and  governed  by  the  former  practice: 
Tuther  v.  Garalampi  (1888),  21  Q.  B.  D.  414. 

Lord  Coleridge  there  expressed  himself  in  this  way : 
“ That  Order,  read  with  the  statute,  provides  a complete 
code  of  procedure,  and  the  provisions  of  the  other  Rules 
and  Orders  with  respect  to  specially  indorsed  writs  are 
therefore  excluded  from  applying.” 

It  is  not  necessary  in  this  case  to  decide  the  point, 
and  I by  no  means  desire  to  be  understood  as  differing 
from  my  learned  brothers  who  have  given  more  attention 
to  it,  but  not  having  had  a full  opportunity  of  considering 
the  question,  I desire  to  keep  myself  free  to  give  it 
further  consideration,  should  it  ever  come  before  jis  for 
decision. 


Moss,  J.  A. — In  this  case  I entirely  agree  with  the  judg- 
ment prepared  by  my  brother  Osier. 

The  plaintiffs  seem  to  have  acted  under  a misconception 
of  the  proceedings  proper  to  be  taken  in  a case  like  the 
present.  It  is  not  disputed  that  the  bond  sued  on  is 
within  the  Imperial  Act  8 & 9 Wm.  III.  ch.  11.  That 
being  so,  the  case  is  not  governed  by  the  procedure  pro- 
vided by  Con.  Rules  587  to  592,  inclusive. 

When  the  defendants  made  default  in  delivering  state- 
ments of  defence,  the  plaintiffs’  course  was  to  have  pro- 
ceeded under  Con.  Rule  263  and  procured  the  entry  of  a 
note  that  the  pleadings  were  closed,  thereby  placing  the 
defendants  in  the  position  provided  for  them  by  Con. 
Rule  586,  and  enabling  the  plaintiffs  to  proceed  by  way 
of  motion  for  judgment  under  Con.  Rule  609. 

I do  not  suppose  there  is  any  reason  why  a plaintiff 
should  not  cause  the  pleadings  to  be  noted  as  closed 
against  a defendant  in  default  in  a case  in  which  an  inter- 
locutory judgment  may  afterwards  be  appropriately  signed 


160  ONTARIO  PRACTICE  REPORTS.  [VOL. 

under  Rules  587-592.  It  seems  clear,  however,  that  the 
interlocutory  judgment  signed  in  this  case  is  inappropri- 
ate. It  is  a copy  of  Form  No.  146  of  the  Appendix  to  the 
Consolidated  Rules,  which  is  applicable  to  cases  under 
Con.  Rules  578  and  589,  and  is  intended  to  be  followed  by 
an  assessment  of  damages  at  a sittings  of  the  High  Court 
or  at  the  County  Court  or  in  the  manner  provided  by 
Con.  Rule  579,  and — where  there  is  no  trial  of  the  action 
or  issue  therein  against  other  defendants — by  a final  judg- 
ment according  to  Form  No.  147. 

Con.  Rules  578  and  579  do  not  contemplate  that  as 
against  a defendant  in  default  the  Judge,  under  Rule  578, 
or  the  officer  acting  under  Rule  579,  is  to  do  more  than 
ascertain  and  state  the  damages. 

It  seems  to  me  that  we  cannot  uphold  the  plaintiffs’ 
proceedings  or  support  the  judgment  complained  of. 

Maclennan,  J.  A.,  concurred. 


Appeal  allowed. 
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Fitchett  v.  Mellow  et  al. 

Costs — Scale  of— Jurisdiction  of  County  Court — Trespass  to  Land — Injunc- 
tion— Counterclaim — Declaratory  Judgment. 

Under  sec.  23,  sub-sec.  8,  of  R.  S.  0.  ch.  55,  a County  Court  can  give  a 
judgment  for  nominal  damages  and  grant  an  injunction  in  an  action  for 
trespass  to  land,  where  the  value  of  the  land  does  not  exceed  $200. 

A counterclaim  upon  which  no  relief  is  given  can  make  no  difference  as 
to  the  jurisdiction  of  a Court ; and  semble,  also,  that  a judgment  declar- 
ing a right  can  be  given  in  a County  Court  by  virtue  of  sub-sec.  13  of 
sec.  23,  R.  S.  0.  ch.  55. 

Where  an  action  of  the  proper  competency  of  a County  Court  was  brought 
in  the  High  Court,  the  successful  plaintiff  was  allowed  costs  on  the 
County  Court  scale,  with  a set-off  to  the  defendants  of  the  excess  of 
their  costs  over  County  Court  costs. 

[June  17,  1898. — Meredith,  J.] 

In  this  action  in  the  High  Court,  the  facts  of  which  are 
stated  in  the  report  of  the  judgment  of  Meredith,  C.  J., 
29  0.  R.  G,  the  judgment  was  for  $1  damages  for  trespass 
to  land,  and  for  a perpetual  injunction  restraining  the 
defendants  from  the  repetition  or  continuance  of  the  acts 
of  trespass  complained  of,  and  dismissing  the  counterclaim, 
which  was  for  a declaration  of  the  defendants’  rights  with 
regard  to  the  land  in  question  and  an  injunction  to 
restrain  the  plaintiff  from  interfering  with  them  in  the 
enjoyment  of  such  rights. 

With  respect  to  costs,  Meredith,  C.  J.,  said  (p,  17) : “ The 
plaintiff  is  entitled  to  his  costs,  and  the  defendants  must 
pay  them.  But  if  the  action  might  have  been  brought  in 
the  County  Court,  they  will  be  on  the  scale  of  such 
Court,  with  such  right  of  set-off  as,  according  to  the  prac- 
tice, exists  where  an  action  of  the  proper  competency  of 
that  Court  is  brought  in  the  High  Court ; and,  for  the 
purpose  of  the  disposition  of  the  question  of  costs,  I find 
that  the  value  of  the  land  affected  by  the  defendants’  claim 
of  right  is  less  than  $200,  but  I express  no  opinion  as  to 
the  scale  of  costs  to  be  applied  on  taxation.” 

Upon  taxation  before  the  proper  officer,  he  ruled  that 
the  action  might  have  been  brought  in  a County  Court,  attd: 
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that  the  costs  should  be  taxed  as  directed  by  the  judgment 
in  that  event. 

From  this  ruling  the  plaintiff  appealed,  and  his  appeal 
was  heard  by  Meredith,  J.,  in  Chambers,  on  the  3rd 
June,  1898. 

Glute,  Q.  C.,  for  the  plaintiff. 

H.  E.  Rose , for  the  defendants. 

During  the  argument  the  learned  Judge  referred  to 
Brough  v.  Brantford,  etc.,  R.  W.  Go.  (1877),  25  Gr.  43. 

Judgment  was  delivered  on  the  17th  June,  1898. 

Meredith,  J. — Prior  to  the  Act  of  1896,  59  Viet.  ch.  19 
(0.),  the  County  Courts  had,  I think,  power  to  grant 
injunctions  in  actions,  within  their  jurisdiction,  in  which 
an  injunction  would  have  been  the  proper  remedy ; for  the 
then  County  Courts  Act,  R.  S.  O.  1887  ch.  47,  sec.  21,  ex- 
pressly provided,  among  other  things,  that,  in  such  cases, 
these  Courts  should  grant  such  remedies  as  might  be 
granted  in  the  High  Court ; and  an  injunction  is  a remedy, 
not  a cause  of  action:  see  Martin  v.  Bannister  (1879),  4 
Q.  B.  D.  491,  and  Richards  v.  Gullerne  (1881),  7 Q.  B.  D. 
623. 

Since  the  Act  of  1896,  all  doubts,  if  there  were  any, 
seem  to  me  to  have  been  removed  ; for,  by  that  Act,  the 
old  equitable  jurisdiction  of  these  Courts,  with  some  vari- 
ations, was  restored,  and  their  jurisdiction  otherwise  much 
extended,  thus  conferring  jurisdiction  in  cases  in  which  an 
injunction  is  obviously  a proper  remedy:  and  the  21st 
section  has  had  these  words,  among  others,  added  to  it  : 
“ Every  County  Court  shall  have  legal  and  equitable 
jurisdiction :”  see  R.  S.  O.  ch.  55,  sec.  28. 

This  action  was  one  in  which,  apart  from  the  question 
of  the  power  to  grant  the  injunction,  the  County  Court 
had  jurisdiction,  under  sub-sec.  8 of  sec.  23  of  the  last 
mentioned  Act — sec.  3,  sub-sec.  (8),  of  the  Act  of  1896 — it 
being  an  action  “ for  trespass  * * to  land  where  the 

value  of  the  land  does  not  exceed  $200.” 
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The  judgment  for  nominal  damages  and  an  injunction 
was  therefore  one  which  the  County  Court  might  have 
made. 

It  may  also  be  that  the  County  Courts  have  jurisdiction 
in  such  cases  as  this,  under  sub-sec.  13  of  sec.  23  of  the 
present  County  Courts  Act — sec.  3,  sub-sea  (T3),  of  the 
Act  of  1896  — which  extends  the  jurisdiction  of  these 
Courts  to  actions  in  which  equitable  relief  is  sought  in 
respect  of  any  matter  whatsoever,  where  the  subject- 
matter  involved  “ does  not  exceed  $200.”  According  to  the 
judgment,  this  action  is  one  in  which  the  only  substantial 
relief  to  which  the  plaintiff  was  entitled  was  an  injunction 
respecting  land  of  less  value  than  $200. 

An  injunction  is  essentially  equitable  relief,  originally 
given  by  the  Court  of  Chancery  only,  and  it  is  none  the 
less  equitable  in  its  nature  because  of  the  enactments, 
which  conferred  on  Superior  Courts  of  common  law  the 
power  to  give  such  relief — enactments  which  had  disap- 
peared from  the  statute-book,  before  the  passing  of  the 
Act  of  1896,  because  rendered  unnecessary  by  the  fusion 
of  law  and  equity  under  the  provisions  of  the  Judicature 
Act. 

But  it  is  not  necessary  to  determine  this  question,  there 
being,  clearly,  I think,  jurisdiction  under  the  other  sub- 
section and  section  of  the  Act  of  1896. 

The  counterclaim  can  make  no  difference,  because  no 
relief  has  been  given  upon  it : see  sec.  28  of  the  Act : and 
because,  if  the  relief  claimed  had  been  given,  it  would  pro- 
bably have  been  within  sub-sec.  13  ; if  otherwise,  it 
would  have  made  a difference. 

The  case  wTas,  therefore,  one  in  which  the  County  Court 
would  have  had  jurisdiction  ; and  the  learned  local  officer 
rightly  so  held. 

The  appeal  must  be  dismissed,  with  costs. 


23 — VOL.  XVIII.  O.P.R. 


164 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


Hawke  v.  O’Neill  et  al. 


Jury  Notice  -Striking  Out— Convenience— Judge  in  Chambers— Judqe  at 

Trial. 

A jury  notice  should  not  be  struck  out  by  a Judge  in  Chambers,  upon  a 
motion  made  before  the  trial,  simply  upon  the  ground  that  the  action 
can  be  more  conveniently  tried  without  a jury  ; that  is  a matter  which 
should  be  left  for  the  consideration  of  the  Judge  presiding  when  the 
action  comes  on  for  trial. 


[June  13,  1898. — Rose , J.] 

This  was  an  application  by  the  plaintiff  to  strike  out  a 
notice  for  jury  served  by  tbe  defendant  O’Neill.  The  facts 
appear  in  the  judgment. 

The  motion  was  heard  by  Rose,  J.,  in  Chambers,  on  the 
10th  June,  1898. 

W.  H.  Wright , for  the  plaintiff. 

W.  Davidson , for  the  defendant  O’Neill. 

Bank  of  British  N orth  America  v.  Eddy  (1883),  9 P.  R. 
468,  and  Lauder  v.  Didmon  (1894),  16  P.  R.  74,  were 
cited. 

Judgment  was  delivered  on  the  13th  June,  1898. 

Rose,  J. — The  action  is  one  upon  a claim  against  the 
defendants  as  partners,  the  plaintiff  alleging  that  he  was 
employed  by  the  firm  to  purchase  cattle,  sheep,  and  lambs, 
and  that  as  reward  for  such  services  he  was  entitled  to  a 
commission  amounting  to  $375. 

The  plaintiff  will  have  to  prove  the  partnership,  employ- 
ment by  the  firm,  an  implied  contract,  for  he  does  not 
allege  an  express  one  under  which  he  is  entitled  to  a com- 
mission, and  the  amount  of  such  commission. 

This  was  a motion  to  strike  out  the  jury  notice.  It 
was  admitted  that  the  defendant  O’Neill  had  the  right 
under  the  practice  to  ask  for  a jury,  and  that  the  only 
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ground  for  striking  out  the  notice  was  greater  convenience 
in  trying  the  case  without  a jury. 

Particulars  of  the  cattle  alleged  to  have  been  purchased 
by  the  plaintiff’  were  put  in,  and  covered  over  two  pages 
of  ordinary  foolscap.  It  is  manifest,  of  course,  that, 
unless  the  purchase  of  each  individual  lot  is  denied  by  the 
defendants,  there  will  be  no  trouble  in  dealing  with  such 
particulars.  It  was  also  alleged  on  the  part  of  the  plain- 
tiff that  if  the  jury  notice  was  not  struck  out,  the  cause 
could  not  be  tried  at  the  ensuing  sittings  which  begin  on 
the  15th  instant,  but  would  have  to  stand  until  the 
autumn.  I do  not  think  that  the  latter  point  is  one  to 
which  I should  give  weight.  The  plaintiff  issued  his  writ 
on  the  29th  April,  and  delivered  his  statement  of  claim  on 
the  20th  May  ; particulars  were  delivered  on  the  30th  May. 
The  defendant  Peterson  delivered  his  statement  of  defence 
on  the  2nd  June,  and  the  defendant  O’Neill  on  the  3rd 
June.  Notice  for  a jury  was  served  on  the  3rd  June ; issue 
was  joined  on  the  4th  June  ; and  this  motion  was  launched 
on  the  3rd  June.  My  attention  was  not  called  on  the 
motion  to  the  fact  that  the  notice  of  trial  was  served  for 
the  non-jury  sittings  after  the  defendant  had  served  the 
jury  notice,  and,  as  no  objection  was  made  to  the  motion 
on  this  ground,  I shall  not  further  consider  it. 

In  Bristol  and  West  of  England  Loan  Go.  v.  Taylor 
(1893),  15  P.  R.  310,  the  judgment  of  the  Queen’s  Bench 
Divisional  Court  was  delivered  by  my  brother  Street,  who 
said : “ The  result  is  that  the  Master  in  Chambers  has,  I 
think,  jurisdiction  to  make  the  order,  and  that  the  appeal 
must  be  dismissed.  It  is,  however,  a jurisdiction  which 
should  not,  in  my  opinion,  be  exercised,  for  the  reason  that 
its  exercise  may  have  the  effect  of  hampering  the  discre- 
tion of  the  Judge  before  whom  the  action  comes  on  for 
trial  as  to  the  mode  in  which  he  is  to  try  it — a discretion 
which  in  a large  number  of  cases  cannot  conveniently  or 
properly  be  exercised  by  any  one  else.”  The  present 
motion  is,  by  Rule  42,  clause  15,  one  which  cannot  now  be 
made  to  the  Master  in  Chambers,  the  application  not  being 
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here  to  strike  out  the  jury  notice  for  irregularity.  But 
the  opinion  of  my  learned  brother  seems  as  applicable  to  a 
motion  before  a Judge  in  Chambers  as  before  the  Master 
in  Chambers.  In  Regina  v.  Grant  (1896),  17  P.  B.  165, 
Osier,  J.A.,  expressed  the  opinion  that  where  an  order  is 
made  before  trial  as  to  the  mode  of  trial,  while  it  stands 
unreversed,  the  mode  of  trial  must  be  that  which  the  order 
prescribes.  So  that,  if  this  motion  prevailed,  I should  take 
away  from  the  trial  Judge  all  discretion  as  to  the  mode  of 
trial.  It  seems  to  me  that  in  what  might  be  called  an 
ordinary  common  law  action,  where  the  only  ground  upon 
which  the  application  to  strike  out  the  jury  notice  is  con- 
venience, an  order  should  not  be  made  by  a Judge  in 
Chambers,  thus  taking  away  from  the  Judge  who  presides 
at  the  trial  the  discretion  which  would  otherwise  be  in  him 
to  determine  whether  the  case  was  one  which  might  be 
more  conveniently  tried  by  himself  alone  or  by  himself 
with  the  aid  of  a jury.  This,  I think,  is  the  fair  result  of 
the  decision  in  Bank  of  Toronto  v.  Keystone  Fire  Insur- 
ance Co.,  lately  decided  by  the  Queen’s  Bench  Divisional 
Court,*  in  which  they  held  that  the  Judge  at  the  trial 
should  not  strike  out  a jury  notice  unless  he  intended  to 
proceed  with  the  trial  of  the  action  himself,  but  should 
leave  to  the  Judge  who  was  to  try  the  action  the  power 
to  exercise  his  own  proper  discretion. 

I have  consulted  with  several  of  my  brethren,  who 
agree  that  the  most  convenient  rule  is  the  one  which  I am 
now  adopting.  I know  that  there  are  reasons  which  are 
not  without  force  to  be  advanced  against  this  rule.  It 
would  be  convenient  in  many  cases  to  have  the  mode 
of  trial  determined  before  the  parties  prepare  for  trial, 
and  it  does  make  a difference  to  the  parties  whether 
the  case  is  to  go  down  for  trial  with  or  without  a 
jury ; but,  upon  the  best  consideration  I can  give  the 
whole  matter,  I follow  what  I believe  to  be  the  opinion  of 
the  Judges  of  the  Divisional  Court,  and,  sharing  in  that 
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•opinion  as  I do,  I think  that  I must  refuse  this  motion. 
If  the  present  case  should  happen  to  come  before  myself 
as  trial  Judge,  I probably  should  not  feel  that  a jury  could 
give  very  material  assistance,  and,  unless  one  of  the  parties 
very  strenuously  objected,  I should  probably  exercise  the 
power  vested  in  me  to  dispense  with  the  jury;  but  I am 
not  at  all  clear  that  the  same  course  would  be  followed  by 
any  other  of  my  brother  Judges  ; and  I certainly  do  not 
feel  disposed  to  take  away  from  whomever  may  happen  to 
be  the  trial  Judge  the  power  to  exercise  a discretion  which 
is  vested  in  him  by  the  Rules. 

The  defendant,  therefore,  having  the  right  by  the  prac- 
tice to  ask  for  a jury,  and  there  being  no  ground  upon 
which  his  right  to  such  jury  may  be  questioned  save  the 
eonvenience  as  to  the  mode  of  trial,  and  that  being  a 
matter  which  can  be  determined  quite  as  well,  and  indeed, 
I think,  probably  much  better,  by  the  trial  Judge,  when 
counsel  for  both  parties  are  before  him  and  the  real 
issues  are  stated  apart  from  what  is  placed  upon  the 
record,  I think  the  motion  must  be  refused,  but,  under  the 
eircumstances,  the  costs  should  be  in  the  cause.  Speaking 
for  myself,  I have  seldom,  if  ever,  found  any  difficulty  in 
obtaining  the  consent  of  counsel  to  dispense  with  a jury  in 
eases  where  clearly  the  issues  could  be  disposed  of  by  a 
Judge  quite  as  conveniently  as  or  more  conveniently  than 
with  the  assistance  of  a jury. 

If  it  had  appeared  in  this  matter  that  the  defence  was 
practically  one  for  time  and  that  the  jury  notice  had  been 
served  for  the  purpose  of  throwing  the  plaintiff  over  the 
Court,  I do  not  say  that  the  motion  should  not  have 
succeeded ; but,  as  I have  said,  I am  dealing  with  a simple 
ease  without  any  such  ground  or  other  grounds  than  as 
above  pointed  out. 


168 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


Slattery  et  al.  v.  R.  G.  Dun  & Co. 

Security  for  Costs — Libel — Newspaper — Mercantile  Agency — R.  S.  0.  ch. 

68,  sec.  1. 

printed  paper  issued  daily  by  the  conductors  of  a mercantile  agency  to 
persons  who  are  subscribers  to  the  agency,  for  the  purpose  of  giving  the 
information  required  by  such  subscribers,  is  a “newspaper,”  and 
“printed  for  sale,”  within  the  meaning  of  sec.  1 of  R.  S.  O.  ch.  68  j 
and  the  publishers  are,  therefore,  in  an  action  for  libel  brought  against 
them,  entitled  to  the  benefit  of  the  provisions  as  to  security  for  costs 
contained  in  sec.  10. 


[June,  16,  1898. — Rose , J.] 


This  was  an  appeal  by  the  defendants  from  an  order  of 
the  local  Master  at  Ottawa  dismissing  an  application  by 
the  defendants  for  an  order  requiring  the  plaintiffs  to  give 
security  for  the  costs  of  an  action  for  libel  brought  by 
them  in  respect  of  a statement  printed  in  “ The  Daily 
Bulletin,”  a printed  sheet  issued  by  the  defendants,  who 
conducted  a mercantile  agency. 

The  application  was  made  under  sec.  10  of  the  Act 
respecting  actions  of  libel  and  slander,  R.  S.  0.  ch.  68, 
which  provides  that  in  an  action  brought  for  libel  con- 
tained in  a newspaper,  the  defendant  may  apply  for  and 
the  Court  or  Judge  may  make  an  order  that  the  plaintiff 
shall  give  security  for  costs. 

The  definition  of  “ newspaper  ” is  contained  in  sec.  1 of 
the  Act  as  follows  : 

“ 1.  In  this  Act  ‘newspaper’  shall  mean  any  paper  con- 
taining public  news,  intelligence,  or  occurrences,  or  any 
remarks  or  observations  thereon,  printed  for  sale  and 
published  periodically,  or  in  parts  or  numbers,  at  intervals 
not  exceeding  twenty-six  days  between  the  publication  of 
any  two  such  papers,  parts  or  numbers,  and  any  paper 
printed  in  order  to  be  dispersed  and  made  public  weekly 
or  oftener,  or  at  intervals  not  exceeding  twenty-six  days, 
and  containing  only,  or  principally,  advertisements.” 

The  sole  question  before  the  Master  and  upon  the  appeal 
was  whether  “ The  Daily  Bulletin  ” came  within  this 
definition  of  a newspaper. 
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The  Master  came  to  the  conclusion  that  it  was  not  a 
newspaper. 

In  his  written  opinion  he  stated  as  follows  : 

The  publication,  in  order  to  be  a newspaper,  must  con- 
tain certain  things,  must  be  printed  for  sale,  and  must  be 
published  at  certain  intervals.  As  the  “ Bulletin  ” is 
regularly  published  every  day,  it  admittedly  complies 
with  the  third  requirement.  Is  it  printed  for  sale  in 
accordance  with  the  second  ? Mr.  Flett  (manager  at 
Ottawa  for  the  defendants)  in  his  evidence  tells  us  that 
single  copies  cannot  be  purchased,  and  that  all  paying 
subscribers  must  sign  one  or  other  of  the  two  contracts 
following : — 

(D.) 

“ The  Daily  Bulletin. 

Designed  to  protect  the  interests  of  traders  generally. 

189  . 

The  undersigned,  having  use  for  the  information,  hereby 
employ  R.  G.  Dun  & Co.  to  obtain  from  the  public 
records,  so  far  as  they  can,  classify  and  print  for  them,  the 
names  of  parties  against  whom  specially  indorsed  writs 
are  issued,  judgments  obtained,  and  chattel  mortgages  and 
bills  of  sale  recorded,  in  the  Provinces  of  Ontario  and  Que- 
bec. The  undersigned  agree  to  regard  such  information 
as  strictly  confidential,  for  use  in  their  legitimate  business 
only,  and  not  to  exhibit  to  any  one  the  documents  contain- 
ing it,  and  not  to  permit  copies  therefrom.  And  for  the 

said  information  the  undersigned  agree  to  pay 

dollars  per  annum,  in  advance,  for  one  year  ; and,  subject 
always  to  the  conditions  and  obligations  above  mentioned, 
the  same  sum  annually  thereafter,  in  advance,  unless 
within  ten  days  after  the  commencement  of  any  subscrip- 
tion year,  the  undersigned  notifies  said  R.  G.  Dun  & Co. 
in  writing  to  the  contrary. 

R.  G.  Dun  & Co.  reserve  the  power  to  cancel  the  sub- 
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iscription  at  any  time  upon  returning  the  pro  rata  portion 
of  the  price  for  the  unexpired  term. 


Name. 


Address. 


(E.) 


•“  Terms  of  Subscription  to  the  Mercantile  Agency. 

Memorandum  of  the  agreement  between  R.  G.  Dun  & 
Co.,  proprietors  of  the  mercantile  agency,  on  the  one  part, 
and  the  undersigned  subscribers  to  the  said  agency,  on  the 
other  part,  viz. : — 

The  said  proprietors  are  to  communicate  to  us,  on  re- 
quest, for  our  use  in  our  business,  as  an  aid  to  us  in  deter- 
mining the  propriety  of  giving  credit,  such  information  as 
they  may  possess  concerning  the  mercantile  standing  and 
credit  of  merchants,  traders,  manufacturers,  etc.,  through- 
out the  United  States  and  in  the  Dominion  of  Canada. 
It  is  agreed  that  such  information  has  been  and  shall  be 
obtained  and  communicated  by  agents  of  different  classes, 
servants,  clerks,  attorneys,  and  employees,  appointed  as  our 
sub-agents  in  our  behalf,  by  the  said  R.  G.  Dun  & Co. 
The  said  information  to  be  communicated  by  the  said  R. 
G.  Dun  & Co.,  in  accordance  with  the  following  rules 
and  stipulations,  with  which  we,  subscribers  to  the  agency 
as  aforesaid,  agree  to  comply  faithfully,  to  wit  : 

Here  follow  eight  numbered  rules  or  stipulations,  of 
which  the  following  are  of  importance  in  the  present  con- 
nection : 

1.  All  verbal,  written,  or  printed  information  communi- 
cated to  us,  or  to  such  confidential  clerk  as  may  be  author- 
ized by  us  to  receive  the  same,  and  all  use  of  the  reference 
book  hereinafter  named,  shall  be  strictly  confidential,  and 
shall  never,  under  any  circumstances,  be  communicated  to 
any  person  outside  of  our  establishment,  but  shall  be 
exclusively  confined  to  the  business  of  the  same. 

2.  Neither  the  actual  verity  nor  the  correctness  of  the 
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said  information  is  in  any  manner  guaranteed  by  the  said 
It.  G.  Dun  & Co.  The  said  R.  G.  Dun  & Co.  shall  not 
be  responsible  for  any  loss  caused  by  the  neglect,  unfaith- 
fulness, or  misconduct  of  any  agent,  servant,  attorney, 
elerk,  or  employee,  in  procuring,  collecting,  and  communi- 
cating, or  in  failing  to  communicate,  the  said  information. 
The  action  of  the  said  agency  being  of  necessity  almost 
entirely  confidential  in  all  its  departments  and  details,  the 
■said  R.  G.  Dun  & Co.  shall  never,  under  any  circumstances* 
be  required  by.  the  subscriber  to  disclose  the  name  of  any 
agent,  servant,  clerk,  attorney,  or  employee,  or  any  fact 
whatever  concerning  him  or  her,  or  concerning  the  means 
or  sources  by  or  from  which  any  information  so  possessed 
or  commnnicated  was  obtained. 

4.  We  will  pay  in  advance dollars,  for 

one  year’s  services,  from  date  hereof,  of  said  R.  G.  Dun 
& Co.,  together  with  the  use  of  said  reference  book,  pursue 
ant  to  the  foregoing  conditions;  and,  subject  always  to 
the  conditions  and  obligations  above  mentioned,  the  same 
sum  annually  thereafter,  in  advance,  unless  within  ten 
days  after  the  commencement  of  any  subscription  year,  we 
notify  R.  G.  Dun  & Co.  in  writing  to  the  contrary.  It  is 
fully  understood  and  agreed  that  the  contract  between 
said  parties  is  f ully^  and  entirely  expressed  hereby,  and 
that  there  is  no  parol  or  verbal  contract,  agreement  or 
understanding,  of  any  kind,  whereby  the  terms  hereof  are 
or  can  be  changed,  varied,  modified,  or  explained  in  any 
manner  whatever. 

On  the  whole,  after  a very  careful  examination  of  both 
contracts,  I am  forced  to  conclude  that  the  “ Bulletin  ” can- 
not be  said  to  be  “ printed  for  sale,”  and  is  not,  therefore, 
n newspaper  within  the  meaning  of  the  Act. 

The  motion  must  be  refused  with  costs  to  the  plaintiffs  in 
any  event. 

The  defendants  appealed  from  the  Master’s  order,  and 
their  appeal  was  heard  by  Rose,  J.,  in  Chambers,  on  the 
10th  June,  1898. 
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Wallace  Nesbitt , for  the  appellants. 

W.  H.  P.  Clement,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  16th  June,  1898. 

Rose,  J. — I am  of  the  opinion  that  the  paper  in  question 
is  a “ newspaper”  within  the  meaning  of  sec.  1 of  R.  S.  O. 
ch.  68.  I do  not  discuss  this  question  at  further  length, 
for  I think  that  it  is  concluded  by  the  judgment  in 
Attorney -General  v.  Bradbury  (1851),  7 Ex.  97.  I refer 
especially  to  the  judgment  of  Pollock,  C.  B.,  at  p.  122, 
where  he  points  out  the  distinction  between  news  and 
history.  Reference  may  also  be  made  to  Hull  v.  King 
(1888),  38  Minn.  349;  Kerr  v.  Hitt  (1874),  75  111.  51; 
Railton  v.  Lauder  (1888),  26  111.  App.  655  ; and  other 
cases  collected  in  the  American  and  English  Encyclopaedia 
of  Law,  1st  ed  , vol.  16,  sub  tit.  “newspapers.” 

I draw  attention  to  that  portion  of  sec.  1 of  R.  S.  O.  ch. 
68  which  defines  a newspaper  as  “any  paper  printed  in 
order  to  be  dispersed  and  made  public  weekly  or  oftener,. 
or  at  intervals  not  exceeding  twenty-six  days,  and  con- 
taining only,  or  principally,  advertisements.”  This,  I 
think,  shews  the  intention  of  the  Legislature  to  give  a 
definition  that  is  broad  and  comprehensive  and  not  narrow. 

For  some  purposes  the  word  “ newspaper  ” should  be 
defined  more  strictly.  By  way  of  illustration,  see  Beecher 
v.  Stephens  (1878),  25  Minn.  146. 

But  it  remains  to  be  considered  whether  this,  being  a 
newspaper,  was  “ printed  for  sale.”  It  appears  from  the 
evidence  before  me  that  the  “ Bulletin  ” is  distributed  in 
two  ways  : (1)  By  way  of  exchange  with  other  newspapers. 
(2)  By  being  sent  to  assignees,  bailiffs,  and  solicitors  in 
exchange  for  information  supplied  by  such  persons.  It  is 
not  quite  clear  whether  or  not  it  is  otherwise  sold.  The 
manager  upon  being  examined  said  in  answer  to  a ques- 
tion : “ If  I sell  them  I must  get  a contract  and  let  my 
book-keeper  know  what  is  going  on.”  It  is  clear  that  the 
paper  is  not  supplied  gratis  to  subscribers.  It  may  be 
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that  the  contract  which  is  set  out  in  the  judgment  of 
the  Master  is  one  under  which  the  company  might  if 
it  choose  supply  information  in  a different  way ; but 
it  is  equally  clear  as  a matter  of  fact  that  the  contract 
refers  by  its  heading  to  “ The  Daily  Bulletin,”  and  I think 
it  is  a perfectly  fair  inference  that  it  was  the  intention 
of  both  parties  to  the  contract  that  the  information 
supplied  should  be  in  the  form  of  “ The  Daily  Bulletin.” 
As  long  as  the  parties  chose  to  supply  -and  receive  the 
information  in  this  form,  the  sum  paid  by  the  sub- 
scriber to  the  company  must  be  considered  as  the  consid- 
eration for  the  supply  of  the  paper.  And  therefore  it  was 
sold  to  the  subscriber,  and,  being  printed  for  the  subscriber, 
was  printed  for  him  for  sale.  I see  no  distinction  what- 
ever between  supplying  the  paper  in  consideration  of  a 
sum  paid  annually  and  a sum  paid  for  each  number  of  the 
paper.  I think  the  paper  cannot  be  said  to  be  less  printed 
for  sale  because  it  is  printed  for  sale  to  a limited  number. 
It  has  its  own  constituency  to  supply,  in  the  same  way  as 
a religious  newspaper,  a political  newspaper,  a legal  news- 
paper, a sporting  newspaper,  or  the  like.  It  seems  to 
me  that  the  words  “printed  for  sale”  are  used  in  contra- 
distinction to  sheets  that  are  printed  for  gratuitous  circu- 
lation, as  hand-bills,  and  even  such  are  within  the  definition 
“ newspaper  ” when  they  are  of  the  class  described  by  the 
words  I have  quoted,  viz.,  “ papers  printed  containing  only, 
or  principally,  advertisements.” 

I think  the  appeal  must  be  allowed,  the  order  of  the 
learned  Master  reversed,  and  the  order  for  security  for 
costs  granted.  The  costs  will  be  in  the  cause  to  the  defen- 
dant company  in  any  event. 
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Justin  et  al.  v.  Goodison. 

■Surrogate  Courts — Removal  of  Cause  into  High  Court — Appeal  from  Order 
Made  before  Removal. 


Immediately  upon  the  making  of  an  order  removing  a cause  or  matter 
from  a Surrogate  Court  into  the  High  Court,  under  sec.  $4  of  the 
Surrogate  Courts  Act,  R.  S.  0.  ch.  59,  such  cause  or  matter  becomes  an 
action  in  the  High  Court,  and  ceases  to  be  a cause  or  matter  in  the 
Surrogate  Court ; and  therefore  an  appeal  under  sec.  36  of  the  Act  from 
an  order  made  in  the  Surrogate  Court  before  the  removal,  cannot  be 
entertained,  if  launched  after  the  removal.  The  practice  to  be  followed 
is  the  practice  prescribed  in  High  Court  proceedings. 

[July  25,  1898. — Divisional  Court.'] 

4 

This  was  an  appeal  by  the  defendant  from  an  order 
made  by  the  Judge  of  the  Surrogate  Court  of  the  county 
of  Peel,  in  a contentious  cause  or  matter  in  that  Court, 
striking  out  portions  of  the  statement  of  defence. 

A caveat  having  been  entered  by  the  defendant,  the 
plaintiffs,  the  executors  under  the  will  of  one  Robert 
Ramsay,  deceased,  propounded  the  will,  and  the  defendant 
pleaded,  setting  up  various  matters  of  defence  ; the  plain- 
tiffs filed  a reply  and  demurrer  ; and,  upon  their  applica- 
tion, the  Judge,  on  the  26th  May,  1898,  made  the  order 
now  appealed  against. 

On  the  6th  June,  1898,  upon  the  application  of  the 
defendant,  an  order  was  made  by  Rose,  J.,  in  Chambers, 
(under  sec.  34  of  the  Surrogate  Courts  Act,  R.  S.  0.  ch. 
59)  removing  the  cause  from  the  Surrogate  Court  into  the 
High  Court  of  Justice. 

On  the  7th  June,  1898,  counsel  for  the  defendant,  with- 
out mentioning  the  fact  of  the  removal  of  the  cause  into 
the  High  Court,  obtained  from  a Divisional  Court  special 
leave  to  set  down  this  appeal  to  be  heard  by  that  Court 
on  the  10th  June,  1898.  The  reason  given  when  the  leave 
was  obtained  was  that  without  leave  the  appeal  could  not 
be  brought  on  within  the  fifteen  days  limited  for  the 
purpose  by  sec.  36  of  R.  S.  0.  ch.  59. 
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The  appeal  came  on  to  be  heard  before  a Divisional 
Court  composed  of  Falconbridge  and  Street,  JJ.,  on  the 
10th  June,  1898. 

Justin,  for  the  plaintiffs,  objected  that  the  appeal  did 
not  lie  because  no  security  had  been  given,  and  because 
the  cause  had  been  transferred  into  the  High  Court. 

R.  U.  Macpherson,  for  the  defendant. 

On  the  25th  July,  1898,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J. — Immediately  upon  the  making  of  the  order 
removing  this  cause  into  the  High  Court  it  became  an 
action  in  the  High  Court,  and  ceased  to  be  a matter  or 
cause  in  the  Surrogate  Court.  Thenceforward  there  was 
no  matter  or  cause  in  the  Surrogate  Court  between  these 
parties  to  which  the  provisions  of  the  36th  section  of  the 
Surrogate  Courts  Act  could  apply,  and  the  practice  to  be 
followed  was  the  practice  prescribed  in  High  Court 
proceedings  : Harris  v.  Judge,  [1892]  2 Q.  B.  565;  Duke 
v.  Davis,  [1893]  2 Q.  B.  107  ; Doll  v.  Howard  (1896),  11 
Man.  L.  B.  21. 

The  present  appeal  is,  therefore,  wrongly  launched,  and 
cannot  be  supported,  and  must  be  quashed  with  costs. 
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Re  Cameron  and  Lee,  Solicitors. 

Solicitor — Retainer — Joint  or  Several — Severance  of  Defence — Apportion- 
ment of  Costs. 

Notwithstanding  that  the  retainer  of  a solicitor  by  two  persons  is  in  form 
a joint  one,  the  Court  will  look  into  the  facts  of  the  case  to  discover 
the  real  nature  of  the  transaction,  and  will  determine  the  rights  of  the 
solicitor  and  clients  accordingly  ; such  a retainer  does  not  necessarily 
make  the  persons  signing  it  joint  debtors  to  the  solicitor  to  whom  it 
was  given,  but  it  may  be  taken  distributively. 

And,  upon  the  facts  of  this  case,  the  client  whom  the  solicitor  sought  to 
charge  with  the  whole  costs  of  the  defence  to  an  action  conducted  up 
to  a certain  stage  jointly  on  behalf  of  this  client  and  another,  two  of 
the  defendants  in  the  action,  and  afterwards  on  behalf  of  this  client 
alone,  and  by  a new  solicitor  on  behalf  of  the  other,  was  held  liable  for 
only  one-half  of  the  joint  costs  during  the  time  that  the  two  clients 
were  represented  by  the  same  solicitor,  but  thereafter  for  the  whole  of 
the  costs  reasonably  and  properly  incurred  by  such  solicitor. 

[August  3,  1898. — Divisional  Court.'] 


On  the  7th  February,  1898,  an  order  was  taken  out  ex 
parte  by  Messrs.  Cameron  & Lee,  solicitors,  for  the  taxa- 
tion of  a bill  of  costs  delivered  by  them  to  Jane  Sarah 
Fletcher  in  a certain  action  wherein  the  Landed  Banking 
and  Loan  Company  were  plaintiffs  and  Clarkson  and  others 
were  defendants,  and  of  bills  in  other  matters,  and  referring 
the  bills  to  one  of  the  taxing  officers  to  be  taxed.  The  bills 
were  thereupon  brought  into  the  office  of  Mr.  Me  Andrew, 
one  of  the  taxing  officers. 

The  solicitors’  claim  was  divisible  into  three  parts : the 
first  for  services  out  of  Court  rendered  by  the  solicitors  to 
Mrs.  Fletcher ; the  second  for  services  rendered  to  Mrs. 
Fletcher  and  one  Read,  two  of  the  defendants,  in  the 
action  of  Landed  Banking  and  Loan  Go.  v.  Clarkson , 
whilst  the  solicitors  acted  for  both  of  them ; and  the  third 
for  services  rendered  to  her  in  that  action  after  they  had 
ceased  to  act  as  solicitors  for  both  of  them,  another  solici- 
tor having  been  appointed,  at  their  suggestion,  to  act  for 
Read. 

The  taxing  officer  took  evidence  as  to  the  nature  of  the 
rights  of  the  solicitors  against  Mrs.  Fletcher,  and  made  the 
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following  ruling  : “ That  in  the  bill  of  costs  of  the  action  of 
Landed  Banking  and  Loan  Go.  v.  Clarkson  any  charges 
which  are  common  to  the  defence  of  the  said  Jane  Sarah 
Fletcher  and  Charles  Read  should  be  divided  into  two 
parts,  and  that  said  Jane  Sarah  Fletcher  is  liable  to  said 
solicitors  for  but  one-half  of  such  common  charges  ; and 
that  subsequent  to  the  change  of  solicitors  for  Read,  from 
Willoughby,  Cameron,  & Lee  to  J.  E.  Day,  the  said  Jane 
Sarah  Fletcher  is  liable  for  the  whole  of  the  costs  properly 
incurred  in  her  behalf  in  the  defence  of  said  action.” 

This  ruling  was  affirmed  by  Meredith,  J.,  in  Chambers, 
upon  appeal  to  him  by  both  parties. 

Both  parties  then  appealed  to  a Divisional  Court,  and 
the  appeal  was  heard  before  Falconbridge  and  Street, 
JJ.,  on  the  6th  June,  1898. 

Aylesworth,  Q.C.,  for  the  solicitors. 

James  E.  Jones,  for  Mrs.  Fletcher. 

On  the  3rd  August,  1898,  the  judgment  of  the  Court 
was  delivered  by 

Street,  J. — It  appears  from  the  papers  produced  and 
from  the  statements  of  counsel  that  Mrs.  Fletcher  became 
involved  in  the  matters  which  led  to  the  action  of  the 
Landed  Banking  and  Loan  Go.  v.  Clarkson  and  others , 
under  the  following  circumstances.  The  Diehl  Company 
had  a building  in  Toronto  in  which  they  placed  certain 
machinery  ; the  building  was  mortgaged  to  the  Landed 
Banking  and  Loan  Company.  The  Diehl  Company  then 
went  into  liquidation,  and  Clarkson,  having  been  appointed 
liquidator,  sold  the  machinery  to  Read,  taking  back  certain 
notes  as  security.  Clarkson  then  sold  these  notes  to  Mrs. 
Fletcher,  who,  the  better  to  secure  them,  took  a chattel 
mortgage  from  Read  upon  the  machinery  in  question. 
The  mortgagees  brought  an  action  to  restrain  the  removal 
of  the  machinery,  making  Clarkson,  Read,  and  Mrs.  Flet- 
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cher  parties  defendant.  Mrs.  Fletcher  and  Read  both 
employed  Messrs.  Cameron  & Lee  to  be  their  solicitors  to 
defend  the  action.  They  signed  a written  retainer  which 
is,  on  the  face  of  it,  a joint  retainer;  it  is  drawn  and  wit- 
nessed by  Mr.  Lee,  and  is  as  follows  : “ Toronto,  31st  March, 
1896.  Mr.  W.  T.  J.  Lee,  Barrister,  City.  We  hereby  retain 
you  to  defend  us  in  all  actions,  suits,  or  proceedings 
brought  by  the  Landed  Banking  and  Loan  Company,  or  by 
E.  R.  C.  Clarkson,  as  liquidator  of  the  Diehl  Manufacturing 
Company,  until  such  proceedings  be  concluded,  and  to 
bring  any  action,  suit,  or  proceeding  against  the  said 
Landed  Banking  and  Loan  Company  and  E.  R.  C.  Clarkson, 
liquidator  of  the  Diehl  Manufacturing  Company,  as  you 
may  deem  advisable  and  to  prosecute  the  same  to  judgment 
and  execution. 

W.  T.  J.  Lee. 

(Signed)  J.  S.  Fletcher. 

Charles  Read  & Co.” 

It  is  plain,  however,  upon  the  authorities,  that,  notwith- 
standing the  form  of  the  retainer,  the  Court  will  look 
into  the  facts  of  the  case  to  discover  the  real  nature  of  the 
transaction,  and  will  determine  the  rights  of  the  parties 
accordingly,  that  is  to  say,  that  a retainer  drawn  up  in  a 
joint  form  will  not  necessarily  make  the  parties  signing  it 
joint  debtors  to  the  solicitor  to  whom  it  was  given,  but 
may  be  taken  distributively  : In  re  Allen  (1879),  11  Ch. 
D.  244;  Burridge  v.  Bellew  (1875),  32  L.  T.  N.  S.  807; 
Furlong  v.  Seallan  (1875),  9 Ir.  Rep.  Eq.  202. 

In  the  present  case  it  can  hardly  have  been  intended 
that  Mrs.  Fletcher  should  be  liable  for  all  actions  which 
Read  might  bring  against  the  Landed  Banking  and  Loan 
Company  or  Mr.  Clarkson  to  establish  his  rights.  His  rights 
were  entirely  different  from  hers ; he  was,  or  claimed  to 
be,  the  owner  of  the  machinery  subject  to  his  debt  to  Mrs. 
Fletcher.  She  appears  to  have  been  entitled  to  look  to 
him  for  the  amount  he  owed  her,  whether  he  succeeded  or 
failed  in  making  good  his  claim  to  the  machinery.  It 
would  be  improbable  that  it  was  intended  that  either  he 
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or  she  should  become  liable  for  the  actions  of  the  other, 
and  jet  the  construction  contended  for  by  the  solicitors 
who  drew  the  retainer  would  give  it  this  effect.  They 
can  hardly  have  intended  to  take  a joint  retainer  from  two 
persons  whose  interests  they  almost  immediately  deemed 
to  be  such  as  to  require  that  Read  should  be  .represented 
by  a separate  solicitor.  Then,  again,  the  form  of  their  bill 
is  against  Mrs.  Fletcher  as  their  separate  debtor,  and  not 
against  her  and  Reid  as  their  joint  debtors,  and  the  order 
for  taxation  is  taken  out  in  the  same  form.  I think,  for 
these  reasons,  that  we  should  hold  Mrs.  Fletcher  to  be 
liable  for  only  one-half  of  the  joint  costs  during  the  time 
that  she  and  Read  were  represented  by  the  same  solicitors. 
I think,  however,  that  after  a new  solicitor  was  appointed 
for  Read  she  must  be  held  liable  for  the  whole  of  the  costs 
reasonably  and  properly  incurred  by  her  solicitors.  In 
other  words,  I think  the  ruling  of  the  taxing  officer  was 
right  on  both  points,  and  that  both  appeals  should  be  dis- 
missed without  costs. 

I have  referred  to  Re  Colquhoun  (1853),  17  Jur.  409  ; 
in  appeal  (1854),  5 D.  M.  & G.  35  ; Watson  v.  Row  (1874), 
43  L.  J.  Ch.  664;  Harmer  v.  Harris  (1826),  1 Russ.  155  ; 
McEwan  v.  Crombie  (1883),  25  Ch.  D.  175  ; In  re  Allen 

(1879),  1 1 Ch.  D.  244. 


25 — VOL.  XVIII.  O.P.R. 


180 


ONTARIO  PRACTICE  REPORTS. 


[VOL* 


Creighton  v.  Sweetland. 

Security  for  Costs — Sheriff— Public  Duty — R.  S.  O.  ch.  89,  sec.  1. 

A sheriff  executing  a writ  of  fi . fa.  is  not  an  officer  or  person  fulfilling  a. 
public  duty  within  the  meaning  of  R.  S.  O.  ch.  89,  sec.  1,  and  is  not, 
therefore,  entitled  to  security  for  costs  of  an  action  brought  against 
him  for  negligence  in  not  making  a seizure  under  the  writ. 

Me  Whirter  v.  Corbett  (1854),  4 C.  P.  203,  followed. 

[June  14,  1898. — Rose , J.j 
[September  12,  1898. — Divisional  Court.'] 
[September  19,  1898. — Court  of  Appeal.] 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master 
in  Chambers  requiring  the  plaintiff  to  give  security  for  the 
costs  of  the  defendant,  the  sheriff  of  the  county  of  Carle- 
ton,  of  an  action  brought  against  him  for  his  alleged 
negligence  in  not  making  a seizure  under  a writ  of  ji.  fa. 
directed  to  him  to  levy  the  amount  of  a judgment  recov- 
ered by  the  plaintiff  against  one  Playter. 

The  application  for  the  order  was  made  under  It.  S.  O. 
ch.  89,  by  which  it  is  provided : — 

1.  In  case  an  action  or  other  legal  proceeding  is  brought 
against  a Police  Magistrate  or  other  Justice  of  the  Peace, 
or  against  any  other  officer  or  person  fulfilling  any  public 
duty,  whether  such  duty  arises  out  of  the  Common  Law,  or 
is  imposed  by  any  Act  either  of  the  Imperial  or  Dominion 
Parliament,  or  of  the  Legislature  of  this  Province,  in 
respect  of  any  cause  of  action  to  which  the  provisions  of 
The  Act  to  protect  Justices  of  the  Peace  and  others  from 
Vexatious  Actions  is  applicable,  the  defendant  may  at  any 
time  after  the  service  of  the  writ,  apply  to  the  Court  or  to 
a Judge  for  security  for  costs. 

2.  The  application  shall  be  upon  notice  and  an  affidavit 
by  the  defendant  or  his  agent,  shewing  the  nature  of  the 
action  and  of  the  defence,  and  shewing  to  the  satisfaction 
of  the  Court  or  Judge  that  the  plaintiff  is  not  possessed  of 
property  sufficient  to  answer  the  costs  of  the  action  in  case 
a verdict  or  judgment  shall  be  given  in  favour  of  the 
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defendant,  and  that  the  defendant  has  a good  defence  upon 
the  merits,  or  that  the  grounds  of  action  are  trivial  or 
frivolous  ; and  thereupon  the  Court  or  Judge,  in  its  or  his 
discretion  in  view  of  all  the  circumstances,  may  make  an 
order  that  the  plaintiff  shall  give  security  for  the  costs  to 
he  incurred  in  such  action. 

By  sec.  1 of  the  Act  to  protect  Justices  of  the  Peace  and 
others  from  Vexatious  Actions,  B.  S.  0.  ch.  88,  it  is  pro- 
vided : — 

(1)  In  case  an  action  is  brought  against  a Police  Magis- 
trate * * or  against  any  other  officer  or  person  fulfill- 
ing any  public  duty,  for  anything  by  him  done  in  the 
performance  of  such  public  duty  * * it  shall  be 

-expressly  alleged  in  the  statement  of  claim  that  the  act 
was  done  maliciously  and  without  reasonable  and  probable 
cause ; and  if  at  the  trial  of  the  action,  the  plaintiff  fails 
to  prove  such  allegation,  he  shall  be  nonsuited  * *. 

The  application  was  made  after  appearance  and  before 
delivery  of  statement  of  claim.  An  affidavit  made  by  the 
defendant  in  accordance  with  the  provisions  of  sec.  2 of 
B.  S.  0.  ch.  89  was  filed.  It  was  not  denied  by  the  plain- 
tiff that  he  was  not  possessed  of  property  sufficient  to 
answer  costs ; but  his  contention  was  that  the  statute  did 
not  apply  to  an  action  of  this  kind. 

The  appeal  was  heard  by  Bose,  J.,  in  Chambers,  on  the 
10th  June,  1898. 

Biggs , Q.C.,  for  the  appellant. 

H.  M.  ivloivat,  for  the  defendant. 

Judgment  was  delivered  on  the  14th  June,  1898. 

Bose,  J. — This  was  an  appeal  from  an  order  of  the 
Master  in  Chambers  directing  the  plaintiff  to  give  security 
for  costs,  under  the  provisions  of  ch.  89,  B.  S.  0.  1897. 
The  ground  of  the  appeal  was  that  the  action  was  brought 
for  neglect  or  nonfeasance,  and  not  for  misfeasance.  By 
sec.  2 of  ch.  89  it  is  provided  that  the  application  for 
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security  “shall  be  upon  notice  and  an  affidavit  by  the 
defendant  or  his  agent,  shewing  the  nature  of  the  action 
and  of  the  defence,  * * and  thereupon  the  Court  or 

Judge,  in  its  or  his  discretion  in  view  of  all  the  circum- 
stances, may  make  an  order  that  the  plaintiff  shall  give 
security  for  the  costs  to  be  incurred  in  such  action.” 

The  statement  of  claim  does  not  appear  as  part  of  the 
material  before  me,  and  no  question  arises  here  as  to 
whether  the  statement  of  claim  is  of  such  a character  that 
it  could  not  be  said  that  the  claim  was  one  against  the 
defendant  as  a public  officer  : see  Parkes  v.  Baker  (1897), 
17  P.  R.  345.  I refer  to  the  language  which  I used,  on  p. 
347,  as  I think  the  conclusion  I have  arrived  at  here  is  con- 
sistent with  the  view  I held  in  that  case,  and  also  with  what 
I said  in  Lennox  v.  Star  Printing  Co.  (1895),  16  P.  R 488. 
492,  where  I referred  to  Swain  v.  Mail  Printing  Co.  (1894) 
16  P.R  132.  I think  it  is  clear  from  the  affidavit  of  the  defen- 
dant’s agent  that  the  case  is  well  within  Moran  v.  Palmer 
(1863),  13  C.  P.  528,  where  Richards,  C.J.,  said  (p.  532)  : 
“ When  what  is  complained  of  is  a negligent  omission  to 
do  what  the  defendant  was  called  upon  to  do  in  the  dis- 
charge of  the  duty  of  his  office,  then  no  notice  of  action 
would  be  required ; but  where  the  party  refuses  to  do  an 
act,  and  in  that  way  carrying  (sic)  out  the  law  according  to 
his  erroneous  idea  of  his  duty,  then  he  is  entitled  to  notice.” 
I observed  that  in  quoting  this  paragraph  in  the  judgment 
in  McDougall  v.  Peterson  (1872),  40  U.  C.  R.  at  p.  101,  the 
word  “ neglects  ” has  been  erroneously  substituted  for  the 
word  “ refuses.” 

Here  it  is  manifest  that  the  sheriff  refused  to  make  a 
levy,  as  required  by  the  plaintiff.  It  was  not  neglect  in 
the  sense  of  omission  ; it  was  a position  taken,  and  in  that 
sense  an  act  done  intentionall}T,  and  because  the  sheriff 
thought  that  any  other  course  could  not  have  been 
required  of  him  in  the  performance  of  his  duty.  The 
sheriff  may  have  been  in  error,  but  that  of  course  makes 
no  difference. 

I think,  therefore,  that  this  action  is  brought  against 
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the  sheriff,  an  officer  fulfilling  a public  duty,  in  respect  of 
a cause  of  action  to  which  the  provisions  of  R.  S.  0.  1897 
ch.  88  are  applicable.  And  so  the  defendant  had  a right 
to  apply  for  security  for  costs,  and  the  Master  exercised  a 
proper  discretion,  in  view  of  all  the  circumstances,  in  mak- 
ing the  order  complained  of. 

The  motion  must  be  dismissed  with  costs  to  the  defen- 
dant in  any  event  of  the  cause. 

The  plaintiff  appealed  from  the  order  of  Rose,  J.,  and 
liis  appeal  was  heard  by  a Divisional  Court  composed  of 
Armour,  C.J.,  Falconb ridge  and  Street,  JJ.,  on  the  12th 
September,  1898. 

Biggs-,  Q.C.,  for  the  plaintiff.  The  statute  does  not  apply 
to  an  action  of  this  kind  at  all.  In  executing  a fi.  fa.  the 
sheriff  is  not  fulfilling  a public  duty  : Me  Whirter  v.  Corbett 
(1854), 4 C.  P.  203.  The  words  of  sec.  1 of  R.S.O.  ch.  88  cannot 
apply  to  an  action  for  negligence.  In  such  an  action  there 
could  not  properly  be  an  allegation  of  malice  and  want  of 
reasonable  and  probable  cause.  The  distinction  between 
misfeasance  and  nonfeasance  is  untenable.  [He  was  here 
stopped  by  the  Court-] 

H.  M.  Mowat,  for  the  defendant.  The  Legislature  cer- 
tainly intended  to  give  this  privilege  to  all  public  officers. 
The  provisions  of  the  statute  are  quite  wide  enough  to 
protect  a sheriff  where  he  comes  in  good  faith  to  a decision 
not  to  act  upon  a writ  of  fi.  fa.  Even  a pathmaster  and  a 
poundkeeper  have  been  held  to  be  officers  fulfilling 
public  duties.  It  is  not  intended  that  the  merits  shall  be 
tried  upon  such  an  application  : Southwick  v.  Hare  (1893), 
15  P.  R.  222  ; Swain  v.  Mail  Printing  Co.  (1894),  16  P.  R. 
132. 

Biggs  was  not  called  on  to  reply. 

The  judgment  of  the  Court  was  delivered  by 

Armour,  C.J. — There  is  not  the  slightest  doubt  since 
Me  Whirter  v.  Corbett  (1854),  4 C.  P.  203,  that  a sheriff  exe- 
cuting a writ  of  fi.  fa.  is  not  fulfilling  a public  duty.  It  is  a 
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private  writ  and  a private  duty.  The  appeal  will  be 
allowed  with  costs  here  and  below. 


The  defendant  applied  to  the  Court  of  Appeal  for  leave 
to  appeal  from  the  decision  of  the  Divisional  Court,  and 
his  application  was  heard  by  Burton,  C.J.O.,  Maclennan,.. 
Moss,  and  Lister,  JJ.A.,  on  the  16th  September,  1898. 

The  same  counsel  w'ere  heard. 


The  Court,  on  the  19th  September,  1898,  refused  tho 
application,  all  the  Judges  agreeing  with  the  opinion  of 
the  Divisional  Court,  and,  therefore,  seeing  no  ground  for 
granting  leave  to  appeal. 


Be  Macaulay,  a Solicitor. 

Solicitor  — Costs  — Taxation  — Discretion  of  Local  Officer  — Increased 

Counsel  Fees. 

September  20,  1898. — The  Court  of  Appeal.'] 

An  appeal  by  Hiram  A.  Boulton  from  the  decision  of  a 
Divisional  Court,  17  P.  B.  461,  upon  a question  as  to  the 
taxation  of  a solicitor’s  costs  by  a local  taxing  officer,  was 
heard  by  the  Court  of  Appeal  (Burton,  C.  J.  0.,  Osler, 
Maclennan,  Moss,  and  Lister,  JJ.  A.,)  on  the  20th  Sep- 
tember, 1898. 

W.  J.  Clark , for  the  appellant. 

C.  It.  W.  Biggar , Q.C.,  for  the  solicitor. 

The  Court,  at  the  close  of  the  argument,  dismissed  the 
appeal  with  costs,  affirming  the  decision  of  the  Court 
below. 
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Hannum  v.  McRae  et  al. 


Contempt  of  Court — Witness — Local  Manager  of  Bank — Production  of 
Bank  Books — Disclosure  of  Bank  Accounts — Inconvenience-Privilege 
— Motion  to  Commit — Service  of  Papers. 

The  local  manager  of  a branch  in  this  Province  of  a chartered  bank,  when 
served  with  a subpoena  duces  tecum  to  attend  as  a witness  before  the 
Court,  or  a Master  upon  a reference  in  an  action,  is  bound,  whether 
the  bank  is  a party  or  not,  to  produce  the  bank  books  specified  in  the- 
subpoena  which  are  in  his  custody  or  control,  containing  any  entry  rele- 
vant to  the  matters  in  question  in  the  action,  and  to  give  evidence  as 
to  such  entries  ; and  inconvenience  to  the  bank  is  no  ground  for  refusing 
to  produce  the  books,  which  prima  facie  are  to  be  deemed  in  his  custody 
and  control  and  their  production  wfithin  the  scope  of  his  authority. 

Be  Dwight  and  Macklam  (1887),  15  0.  R.  148,  approved  and  followed. 
Evidence  as  to  a customer’s  account  is  not  privileged  at  common  law,  and 
sec.  46  of  The  Bank  Act  is  no  more  than  a prohibition  against  a bank 
voluntarily  permitting  any  examination  of  customers’  accounts  save  by 
a director. 

Discussion  of  the  English  Bankers’  Books  Evidence  Act,  1879. 

Where  a motion  to  commit  is  made,  it  is  not  necessary  to  serve  with  the 
notice  of  motion  copies  of  the  affidavits  on  which  it  is  based. 

Decision  of  Rose,  J.,  17  P.  R.  567,  affirmed. 

[October  4,  1898. — The  Court  of  Appeal .] 

An  appeal  by  Montague  A.  Anderson,  manager  of  the* 
Ottawa  branch  of  the  Union  Bank  of  Canada,  from  an 
order  of  Hose,  J.  (17  P.  R.  567),  requiring  the  appellant 
to  attend  at  his  own  expense  before  the  local  Master  at 
Ottawa  to  be  examined  as  a witness  and  to  produce  the 
books,  papers,  etc.,  of  the  bank  as  he  might  be  directed  by 
the  Master. 

The  appellant  had  previously  appeared  before  the 
Master  in  answer  to  the  plaintiff's  subpoena,  but  on  being 
sworn,  objected  to  produce  the  books  and  papers  of  the 
bank  or  to  give  evidence  as  to  their  contents,  for  the  fol- 
lowing reasons  : 1st.  That  many  of  the  books  sought  to  be 
produced  were  in  constant  daily  use.  2nd.  That  the 
appellant  was  the  servant  of  the  bank,  and  it  did  not  come 
within  the  scope  of  his  authority  to  produce  or  remove  the 
bank’s  books  or  papers,  which  were  the  property  of  liis- 
employers,  and  not  his  property,  and  were  in  the  custody 
of  the  bank  under  direction  of  the  board  of  directors. 
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3rd.  That  the  bank  was  precluded  by  law  from  exhibiting 
to  any  one  or  permitting  any  one  to  inspect  the  account  of 
any  person  dealing  with  the  bank.  4th.  That  in  an  action 
such  as  this,  for  the  reasons  above  given,  he  was  unable  to 
produce  the  bank’s  books  or  papers  called  for  by  the 
plaintiff. 

The  appeal  was  heard  by  Burton,  C.J.O.,  Osler,  Mac- 
LENNAN,  and  Moss,  JJ.A.,  on  the  16th  May,  1898. 

Travers  Lewis,  for  the  appellant. 

Watson,  Q.C.,  and  F.  R.  Latchford,  for  the  plaintiff 

Judgment  was  delivered  on  the  4th  October,  1898. 

Osler,  J.A. — This  is  to  my  mind  a surprisingly  bold 
appeal,  though  not  bolder  than  the  stand  taken  by  the 
appellant  in  the  witness  box  in  refusing  to  obey  his  sub- 
poena. He  appears  to  be  the  manager  of  the  Ottawa 
branch  of  the  Union  Bank  of  Canada,  and  he  was  regu- 
larly subpoenaed  by  subpoena  duces  tecum  to  appear  as  a 
witness  at  what  is  to  be  regarded  as  the  trial  of  the  cause, 
viz.,  upon  the  reference  directed  by  the  decree  in  the 
action,  and  to  testify  touching  his  knowledge  of  the 
matters  in  question  therein,  and  to  produce  at  the  time 
and  place  specified  all  deeds,  books  of  account,  etc.,  relat- 
ing to  such  matters,  and  especially  any  and  all  such 
documents  and  entries  which  in  any  way  related  to  the 
dealings  and  transactions  of  the  defendants  Hector  McRae 
and  J.  W.  McRae,  as  executors  of  John  Nicholson,  deceased, 
with  the  Union  Bank  of  Canada,  or  to  the  dealings  and 
transactions  with  said  bank  of  the  firms  of  McRae  & Co., 
P.  McCrae  & Co.,  and  McRae  Bros.  & Co.,  of  which  firms 
the  said  John  Nicholson,  deceased,  is  alleged  to  have  been 
a member.  The  specialiter  clause  of  the  subpoena  entirely 
meets  the  objection  that  the  language  of  the  subpoena  in 
other  respects  is  too  broad  and  general  in  its  terms.  This 
objection  was  not  taken  by  the  appellant  when  he 
appeared  in  answer  to  the  subpoena,  and  there  is  really  no 
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pretence  for  saying  that  he  did  not  know  what  was 
wanted,  or  was  in  any  way  embarrassed  except  by  his  own 
ideas  of  his  position  and  of  the  obligation  of  the  subpoena. 

It  has  been  gravely  argued  that  the  books  of  a bank 
are  protected  from  production  under  a subpoena  duces 
tecum  for  the  purpose  of  being  used  as  evidence  at  a trial, 
and  that  the  manager,  or  whoever  may  appear  to  be  the 
proper  person  to  call  as  a witness  to  produce  them  and 
give  evidence,  where  material,  respecting  their  contents,  is 
not  bound  to  obey  the  subpoena,  on  the  ground  of  incon- 
venience to  the  business  of  the  bank,  and  that  he  is  the 
servant  of  the  bank,  and  that  it  does  not  come  within  the 
scope  of  his  authority  to  produce  the  books.  These  are 
certainly  no  reasons  for  his  refusal  to  testify  to  material 
facts  within  his  knowledge  ; and,  as  to  his  authority  to 
produce  the  books,  it  is  sufficient  to  say  that  the  books, 
etc.,  were  those  of  the  branch  of  the  bank  of  which  he  was 
manager  and  were  in  his  immediate  custody  and  control. 

That  inconvenience  to  the  bank  is  no  ground  for  refus- 
ing production,  it  can  hardly  be  necessary  to  cite  authority. 
That  was  the  principal  reason  why  the  Bankers’  Books 
Evidence  Act  was  passed  in  England,  as  is  pointed  out  in 
the  5th  ed.  of  Grant  on  Banking,  1897,  p.  287  : “ This  Act 
was  passed  to  remove  the  inconvenience  caused  to  bankers 
by  having  to  produce  their  books  in  legal  proceedings,  and 
to  facilitate  the  proof  of  the  matters  and  transactions 
therein  recorded  : ” see  Arnott  v.  Hayes  (1887),  36  Ch.  D. 
731, 738  ; Parnell  v.  Wood,  [1892]  P.  137.  No  such  Act  is 
in  force  in  this  country,  and  bankers  are  in  no  different  posi- 
tion in  regard  to  giving  evidence  from  any  other  subjects 
of  the  Queen.  Even  in  England,  as  Coleridge,  C.J.,  says, 
in  Emmott  v.  Star  Newspaper  Go.  (1892),  62  L.  J.  Q.  B.  77, 
cited  in  Grant  on  Banking,  supra,  they  remain  bound  at 
common  law  to  attend  and  to  produce  their  books  under 
.subpoena  except  in  so  far  as  the  inconvenience  may  be 
modified  by  the  statute.  I refer  also  to  Roscoe’s  N.P., 
16th  ed.,  pp.  122,  123. 

The  appellant  also  relied  upon  sec.  46  of  The  Bank  Act, 
26 — VOL.  XVIII.  O.P.R. 
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53  Viet.  ch.  31,  which  enacts  that  the  books,  correspon- 
dence, and  funds  of  the  bank  shall  at  all  times  be  subject 
to  the  inspection  of  the  directors,  but  no  shareholder  who 
is  not  a director  shall  be  allowed  to  inspect  the  account  of 
any  person  dealing  with  the  bank.  This  section,  in  my 
opinion,  has  nothing  to  do  with  the  production  of  bankers’- 
books  or  with  giving  evidence  respecting  their  contents 
when  that  becomes  necessary  in  legal  proceedings  ; it  was 
passed  alio  intuitu  with  the  object  of  preventing  a share- 
holder as  a member  of  the  banking  corporation  from 
asserting  a right  to  inspect  and  examine  at  his  pleasure 
the  accounts  of  persons  dealing  with  the  bank.  I had 
occasion  in  The  East  Northumberland  Election  Case,  Ex 
p.  Dwight  and  Macldam  (1887),  15  0.  R.  148,  to  consider  a 
similar  objection  which  was  raised  under  the  Telegraph 
Companies’  Act,  45  Viet.  ch.  93,  sec.  18  (D.).  The  judgment 
of  the  Court  was  delivered  by  the  Chancellor,  and  the 
objection  was  repelled.  I remain  of  the  opinion  there 
expressed. 

It  was  next  contended  by  the  appellant  that  the  evi- 
dence sought  to  be  obtained  from  him  was  not  material — 
an  objection  reasonable  enough  had  it  been  well-founded. 
So  far,  however,  as  the  examination  was  carried  on,  or  as 
can  be  inferred  from  the  questions,  I am  of  opinion  that 
the  evidence  was  material  both  as  regards  what  was 
sought  to  be  ascertained  by  the  appellant’s  examination  as 
to  matters  within  his  own  knowledge  and  from  entries  in 
the  books  of  the  bank,  all  of  this  relating,  as  it  directly 
did,  to  the  estate  and  interest  of  Nicholson,  the  subject  of 
the  reference  in  the  action. 

The  case  of  Pollock  v.  Garle , [1898]  1 Ch.  1,  to  which 
we  have  been  referred  since  the  argument,  arises  under 
the  Bankers’  Evidence  Act,  and  has  no  bearing  on  the  case 
before  us. 

My  learned  brother  Rose  would  seem,  from  some  expres- 
sions in  his  judgment,  to  have  leant  to  the  opinion  that 
the  objection  on  the  ground  of  inconvenience  to  the  bank 
was  a tenable  one,  though  he  has  given  no  substantial 


XVIII.] 


H ANNUM  V.  M‘RAE. 


189 


effect  to  it,  except  perhaps  in  disposing  of  the  costs  of  the 
motion. 

From  what  I have  said  it  will  be  seen  that  I am  unable 
to  adopt  this  view.  No  doubt  the  respondents  will,  as 
they  shewed  their  willingness  to  do,  meet  the  bank’s  con- 
venience in' any  reasonable  way,  but  the  measure  of  their 
right  is  to  have  the  witness  attend  and  produce  the  books 
in  Court  in  the  usual  manner,  and  the  form  of  the  order 
under  appeal  does  not  otherwise  direct, 

I think  the  appeal  should  be  dismissed  with  costs,  and 
the  judgment  affirmed,  except  as  to  the  costs  of  the 
motion,  which  should  be  paid  by  the  appellant. 

Maclennan,  J.A. — I am  of  opinion  that  this  appeal 

fails. 

With  regard  to  the  production  of  books  and  papers 
under  subpoena,  a bank  is  in  the  same  position  as  any 
private  person.  There  has  been  no  legislation  in  this 
country  such  as  the  Acts  of  1876  and  1878  in  England  ; 
and  a bank  has  no  privilege  against  production  which 
does  not  belong  to  a private  person.  Every  person  who 
is  duly  served  with  a subpoena  to  produce  books  and 
papers  must  obey,  if  what  is  required  be  in  his  possession 
or  power.  If  they  are  not  in  his  possession  or  power,  he 
must  attend,  and  if  required  shew  that  such  is  the  rea- 
son for  his  disobedience.  To  refuse  without  sufficient 
reason  is  a contempt  of  Court.  In  the  present  case  the 
appellant  was  the  manager  of  a branch  of  the  bank, 
having  the  custody  and  possession  for  the  bank  of  the 
books  and  papers  which  the  subpoena  called  for,  and, 
therefore,  the  proper  person  to  produce  them.  He  refused 
to  obey  the  subpoena,  and  in  doing  so  he  was  clearly 
wrong. 

A different  question  arises  when  the  books  and  papers 
are  brought  into  Court.  It  is  whether  the  witness  is 
bound  to  disclose  their  contents.  That  question  depends 
on  their  relevancy  to  the  judicial  inquiry,  and  on  the 
right  of  the  party  seeking  it  to  have  the  disclosure.  If 
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irrelevant,  that  in  general  is  an  answer  to  the  demand. 
But  the  contents  may  be  relevant,  and  yet  the  party  may 
not  have  any  right  in  law  to  their  disclosure.  An  instance 
of  that  is  the  title  deeds  of  the  witness,  or  of  his  cestui 
que  trust,  or  of  his  client,  the  contents  of  which  are  in 
general  privileged  from  production.  All  this  is  well 
settled  law,  and  the  question  remains  whether  the  entries 
in  the  bank  books  and  the  contents  of  the  other  papers,  the 
production  of  which  was  called  for  by  the  subpoena,  were 
relevant  to  the  inquiry  before  the  Master,  and  whether, 
if  they  were,  they  were  for  any  reason  privileged  from 
disclosure. 

The  action  is  one  for  the  administration  of  the  estate  of 
a testator,  John  Nicholson,  brought  by  a legatee  against 
the  executors  of  the  estate  and  others,  and  one  of  the 
* inquiries  before  the  Master  was  what  were  the  assets  of 
the  estate  and  the  dealings  of  the  executors  therewith. 
The  appellant  was  subpoenaed  on  behalf  of  the  plaintiff 
to  produce  all  books,  papers,  and  documents,  or  entries 
therein,  which  related  to  the  dealings  and  transactions  of 
the  executors  with  the  bank,  or  to  the  dealings  and  trans- 
actions with  the  bank  of  the  firms  of  McRae  & Co.,  P. 
McCrae  & Co.,  and  McRae  Bros.  & Co.,  of  which  firms  the 
testator  was  alleged  to  have  been  a member.  Before  the 
appellant  was  sworn,  evidence  had  been  given  by  another 
officer  of  the  bank  that  the  bank  had  had  extensive  trans- 
actions both  with  the  executors  and  with  McRae  & Co., 
and  the  respondent  himself  admitted  that  it  had  also  had 
dealings  with  the  testator  in  his  lifetime.  He  also 
admitted  that  McRae  & Co.  had  an  account  with  the  bank, 
and  that  he  always  understood  that  the  testator  had  been 
a partner  in  that  firm.  Notwithstanding  all  that,  he 
refused  not  only  to  produce  the  books  and  papers  called 
for,  but  also  refused  to  answer  any  questions  as  to  the 
transactions  of  the  bank  with  the  testator,  or  with  his 
executors,  or  with  McRae  & Co.  Now,  it  is  quite  evident 
that  those  transactions  were  exceedingly  pertinent  and 
relevant  to  the  inquiry  before  the  Master,  and  there  is  no 


XVIII.] 


HANNUM  V.  MTtAE. 


191 


ground  on  which  the  appellant  could  be  excused  from  dis- 
closing all  that  he  knew  respecting  them.  It  was  at  one 
time  thought  to  be  doubtful  whether  a witness  could  be 
compelled  to  answer  where  by  so  doing  he  would  subject 
himself  to  a civil  action  for  pecuniary  loss,  or  would  charge 
himself  with  a debt;  but  in  Lord  Melville s Case  (1806), 
cited  in  Taylor  on  Evidence,  9th  ed.,  sec.  1463,  the  con- 
trary was  decided  by  a majority  of  the  Judges,  including 
the  Lord  Chancellor  Eldon.  I think  that  a sufficient 
authority  for  us,  in  the  absence  of  any  decision  to  the 
contrary,  although  the  doubt  was  removed  by  statute  in 
England  immediately  after  the  decision  referred  to.  See 
also  Grainger  v.  Latham  (1870),  2 Ch.  Chamb.  R.  313. 

What  has  been  said  thus  far  relates  to  the  transactions 
themselves  with  the  bank  and  the  disclosure  thereof  by 
oral  evidence.  The  entries  in  the  books  of  the  bank  are 
merely  the  record  of  those  transactions,  made  by  the  clerks. 
Of  themselves  they  would  not  be  evidence  against  any  one 
but  the  bank,  and  in  cases  in  which  the  bank  was  not  a 
party  could  only  be  referred  to  in  connection  with  oral 
evidence.  But  when  a vritness  is  asked  of  a particular  act 
or  transaction  which  it  is  his  duty  to  disclose,  there  can 
be  no  ground  on  which,  if  not  objected  to  by  any  party  to 
the  proceeding,  he  can  refuse  to  produce  any  entry  or 
memorandum  in  his  possession  made  by  him  or  by  his 
direction  of  or  in  relation  to  that  same  fact  or  transaction. 
The  entries  are  made  to  aid  the  memory,  and  when  the 
transactions  are  numerous,  reference  to  the  record  is  abso- 
lutely necessary  to  secure  fullness  and  accuracy  in  the 
testimony. 

I am,  therefore,  of  opinion  that  it  was  the  appellant’s 
duty  to  produce  the  books  and  papers  mentioned  in  the 
subpoena,  to  answer  all  questions  relating  to  the  transac- 
tions with  the  bank,  both  of  the  testator  in  his  lifetime 
and  of  his  executors,  including  transactions  with  the  firms 
named  in  the  subpoena  in  which  the  testator  was  a part- 
ner, and,  if  required,  to  refer  to  the  entries  of  those  trans- 
actions in  the  books  of  the  bank. 

The  appeal  should  therefore  be  dismissed. 
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Moss,  J.A. — The  appellant  is  Montague  A.  Anderson, 
the  manager  of  the  Ottawa  branch  of  the  Union  Bank  of 
Canada.  Neither  he  nor  the  bank  is  a party  to  the 
action,  which  is  by  a legatee  under  the  will  of  one  John 
Nicholson  against  the  executors  and  remaining  legatees 
under  the  will,  claiming  an  account  of  the  executors* 
dealings  with  the  testator’s  estate,  their  removal  from  their 
office,  the  appointment  of  a receiver,  and  the  administra- 
tion of  the  estate  by  the  Court. 

The  executors  are  charged  generally  with  having 
improperly  wasted  the  estate,  with  having  occasioned 
great  loss  through  their  wilful  neglect  and  default,  and 
with  having  improperly  appropriated  large  portions  of  the 
estate  to  their  own  use  and  benefit,  and  engaged  in  specu- 
lations on  their  own  account  with  estate  funds. 

They  are  also  charged  with  having,  in  breach  of  their 
duty,  and  for  their  own  personal  advantage,  suffered  large 
assets  of  the  estate  to  remain  in  the  firms  of  McRae  & Co., 
McRae  Bros.  & Co.,  the  Electric  Mining  Co.,  and  P.  Mc- 
Crae  & Co.,  to  the  great  loss  of  the  estate. 

The  statement  of  claim  sets  out  the  schedule  of  assets 
filed  by  the  executors  upon  their  application  for  probate, 
and  among  the  items  going  to  make  up  the  sum  of 
$60,735.68  of  such  assets  is  the  following,  namely,  “ McRae 
& Co.,  McRae  Bros.  & Co.,  the  Electric  Mining  Co.,  and  P. 
McCrae  & Co.,  $10,000." 

The  executors  in  their  defence  say  that  they  believed 
the  sum  of  $60,735.68  set  forth  in  the  inventory  of  assets 
of  the  estate  to  be  a fair,  accurate,  and  just  estimate,  but 
subsequent  inquiry  and  events  shewed  it  to  be  excessive. 
They  claim  to  have  acted  properly  in  the  administration 
of  the  estate,  but  submit  that  they  are  ready  and  willing 
to  account,  and  to  have  a receiver  appointed  and  the  estate 
wound  up. 

The  action  was  brought  to  trial,  and  by  consent  of  the 
adult  parties,  the  infant  defendants  submitting  their  rights 
to  the  Court,  judgment  was  pronounced  directing  that  all 
matters  in  issue  be  referred  for  inquiry  and  report  to  one 
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of  the  Masters  at  Ottawa  under  sec.  105  of  the  Judicature 
Act,  appointing  one  Robert  Sinclair,  receiver,  and  reserv- 
ing the  question  of  costs  and  further  directions  to  be  dis- 
posed of  by  a Judge  in  Chambers. 

Pursuant  to  this  judgment  the  executors  brought  their 
accounts  into  the  office  of  Mr.  W.  L.  Scott,  Master  at 
Ottawa.  Among  them  is  an  account  of  the  assets  of  the 
estate  come  to  their  hands,  which  sets  forth,  among  other 
items,  certain  cash  receipts  from  Allen  & Fleming  “ on 
account  of  the  Sault  Ste.  Marie  canal  contract,”  amounting 
to  $30,700.  In  the  account  of  moneys  expended  by  the 
executors  for  and  on  account  of  the  estate,  there  is  an 
item  of  particulars  of  “cash  deposited  by  Allen  & Fleming 
in  the  Union  Bank  of  Lower  Canada  under  instructions 
of  the  executors  of  the  estate  of  the  late  John  Nicholson,” 
amounting  to  $26,700. 

The  executors  proceeded  to  give  evidence  in  support  of 
their  accounts,  in  the  course  of  which  it  was  shewn  that 
the  items  above  mentioned  had  reference  to  a contract  in 
which  the  testator  was  a partner  with  Allen  & Fleming, 
and  that  the  $26,700  represented  cash  receivable  by  the 
executors  from  Allen  & Fleming  between  the  14th  August, 
1894,  and  the  6th  April,  1897,  as  the  testator’s  share  of 
the  profits. 

On  the  6th  July,  1897,  Mr.  Strathy,  the  accountant  of 
the  Union  Bank,  was  called  and  examined  as  a witness  on 
behalf  of  the  executors.  He  produced  without  objection 
a power  of  attorney  dated  the  13th  September,  1889 
(before  the  testator’s  death),  signed  by  Allen  & Fleming, 
appointing  the  manager  of  the  Union  Bank  their  attorney 
to  receive  from  the  Receiver-General  all  sums  now  or 
thereafter  to  become  due  to  them  from  the  Government  of 
Canada,  and  two  orders  dated  the  9th  January,  1894,  and 
the  5th  January,  1895,  respectively,  signed  by  the  execu- 
tors, addressed  to  Allen  & Fleming,  the  effect  of  which 
was  to  authorize  them  to  pay  to  the  Union  Bank,  instead 
of  to  the  executors,  all  mone}^s  to  which  they  were  or 
might  be  entitled  as  executors  with  respect  to  the  Sault 
•Ste.  Marie  contract  with  Allen  & Fleming. 
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He  also  produced  a memorandum  taken  from  the  bank 
books  of  certain  amounts  paid  in  under  the  orders,  and 
shewed  their  application  upon  certain  promissory  notes, 
copies  of  which  were  produced  and  filed  as  exhibits. 

After  examination  in  chief,  the  cross-examination  stood 
adjourned,  to  be  taken  up  in  September  at  the  office  of  the 
bank,  but  this  does  not  appear  to  have  been  done.  From 
time  to  time  evidence  on  other  branches  of  the  accounts 
was  proceeded  wiih,  but  the  inquiry  on  the  Allen  & Flem- 
ing items  was  not  resumed  until  the  loth  October,  1897. 

Upon  that  day  the  appellant  appeared  in  the  Master’s 
office  in  obedience  to  a subpoena  duces  tecum  issued  on 
behalf  of  the  plaintiff  and  addressed  to  him,  requiring  him 
to  attend  before  the  Master  for  examination  as  a witness, 
and  to  “ bring  with  him  and  produce  all  deeds,  * * 

books  of  account,  vouchers,  bills  of  exchange,  promissory 
notes  * * and  especially  any  and  all  such  as  related 

to  the  dealings  of  the  defendants  as  executors  of  John 
Nicholson  with  the  Union  Bank  of  Canada,  or  to  the 
dealings  with  the  bank  of  the  firms  of  McRae  & Co.,  P. 
McCrae  & Co.,  and  McRae  Bros.  & Co.” 

He  was  sworn  as  a witness,  and  then  stated  that  he  had 
brought  no  books  or  documents  with  him  in  answer  to  the 
subpoena,  and  did  not  intend  to  bring  any,  and  proceeded 
to  formulate  his  objections  as  certified  by  the  Master.* 

I think  the  appellant  was  not  justified  in  taking  the 
position  he  did  in  refusing  to  produce  the  books  and  to 
give  evidence  as  to  their  contents. 

It  is  to  be  borne  in  mind  that  no  party  to  the 
action  was  raising  objection  to  the  testimony  sought  to  be 
adduced,  nor  to  the  means  by  which  it  was  being  obtained. 
And,  having  regard  to  the  issues  in  the  action,  the  items 
of  the  executors’  account  before  referred  to,  and  the  evi- 
dence previously  given,  there  could  be  no  question  as  to 
the  relevancy  of  the  testimon}^. 

The  appellant  was  only  a witness,  and  as  such  was  not 
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justified  in  absolutely  refusing  production  of  the  books 
and  documents  and  declaring  his  intention  of  not  bringing 
or  producing  them. 

His  attitude  strikes  one  as  that  of  a person  who 
had  already  determined  his  course,  and  was  resolved 
to  adhere  to  it,  no  matter  what  the  ruling  of  the  Court 
might  be. 

As  a witness  he  should  have  adopted  the  course  taken 
by  the  witness  in  Lloyd  v.  Freshfields  (1826),  2 C.  & P. 
325,  and  submitted  his  position  to  the  tribunal  before 
which  he  was  summoned,  and  sought  a ruling  as  to  what 
he  should  properly  do  under  the  circumstances. 

His  first  and  second  objections  rested  in  large  measure 
upon  facts,  and  he  should  not  have  treated  them  as  con- 
cluded by  his  bald  statement. 

It  is  very  clear  that  the  first  was  not  a valid  justifica- 
tion for  his  absolute  refusal  to  produce  the  books  and 
documents. 

It  involved  only  a question  of  convenience,  and,  on  the 
face  of  it,  did  not  apply  to  the  whole  of  the  books. 
Further  examination  and  inquiry  would,  no  doubt,  have 
resulted  in  a proposition  to  obviate  any  inconvenience 
arising  from  some  of  the  books  being  in  use,  such  as  was 
speedily  arrived  at  upon  the  suggestion  of  Rose,  J.,  when 
the  motion  came  before  him. 

But  that  this  was  not  the  real  reason  for  declaring  his 
intention  not  to  produce  the  books,  appears  from  the  state- 
ment in  the  judgment  of  Rose,  J.,  that  upon  the  opportun- 
ity being  afforded  the  appellant,  while  the  motion  was 
pending,  to  attend  after  bank  hours,  he  declined  to  attend 
for  the  purpose  of  giving  his  evidence  or  producing  the 
books  at  any  time  or  place. 

It  is  obvious  that  the  substantial  reason  was  unwilling- 
ness to  disclose  the  contents  of  the  banks  books. 

I apprehend  that  it  is  not  open  to  serious  question  that, 
unless  exempted  by  legislation,  a banker  is  not  excused 
from  producing  his  books  or  testifying  as  to  his  customers 
balance,  when  relevant  to  the  issue  before  the  Court. 
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In  England  the  hardship  and  inconvenience  caused  to 
bankers  by  having  to  produce  their  books  in  legal  pro- 
ceedings led  in  1876  to  the  enactment  of  a statute,  for 
which,  in  1879,  was  substituted  “ The  Bankers’  Books 
Evidence  Act,  1879.” 

The  position  of  a banker  before  and  after  the  passing  of 
these  Acts  is  explained  by  Lord  Coleridge,  C.  J.,  in  Emmott 
v.  Star  Newspaper  Co.  (1892),  62  L.  J.  Q.  B.  77.  He  says 
(p.  78)  : “ What  was  the  duty  of  a banker  in  regard  to  the 
supplying  of  evidence  at  the  time  when  this  Act  was 
passed  ? It  was  the  same  as  that  of  any  other  person. 
He  was  obliged  to  attend  under  a subpoena  with  his  books 
if  their  contents  were  receivable  in  evidence.  But  this 
was  said  to  be  a grievance  in  the  case  of  bankers,  and  to 
cause  to  that  class  a peculiar  and  practical  hardship  in 
disturbing  their  business  and  displacing  their  business 
books,  filled  as  they  were  with  the  details  of  other 
people’s  affairs  quite  external  to  the  matters  in  dispute. 
The  Act,  or  rather  the  original  Act  of  1876,  which  the  Act 
of  1879  repeals,  and  for  which  it  is  substituted,  was 
passed  to  give  a sensible  and  reasonable  relief  for  this 
particular  class  of  persons,  but  not  to  alter  the  whole  of 
the  rules  of  evidence  so  as  to  place  bankers  in  a different 
position  in  regard  to  giving  evidence  from  any  other 
subjects  of  the  Queen.  Bankers  are  not  to  be  so  differ- 
ently treated,  nor  was  any  such  change  intended.  They 
remain  bound  at  common  law  to  attend  and  to  produce  their 
books  under  subpoena,  except  in  so  far  as  the  inconvenience 
may  be  modified  by  the  statute.”  And  again  : “ If  the  banker 
will  not  attend  or  supply  the  copies  required  at  the  trial, 
he  must  be  subpoenaed  to  produce  the  books  at  the  trial 
as  before  the  Act.  If  he  will  not  take  the  course  pointed 
out  by  the  Act,  or  attend  under  the  subpoena,  he  will  find 
himself  in  a bad  way  at  the  trial.” 

Smith,  L.J.,  expresses  himself  to  the  same  effect,  and 
adds  (p.  79) : “ It  is  a mistake  to  say  that  section  6 
absolves  a banker  from  coming  in  person,  or  from  produc- 
ing his  books  in  every  case  to  which  his  bank  is  not  a 
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party.  It  only  does  so  when  he  craves  the  aid  of,  and 
follows  out  the  provisions  laid  down  in  sections  2 to  5.” 

The  Act  does  not  protect  the  entries  in  bankers’  books 
from  being  proved  in  evidence.  It  merely  substitutes 
examined  copies  for  the  originals.  In  the  case  P^e  Marsh- 
field, Marshfield  v.  Hutchings  (1886),  32  Ch.  D.  499, 
Bacon,  Y.-C.,  speaking  of  the  Acts  of  1876  and  1879,  says 
(p.  501) : “ Before  these  Acts  were  passed  a person  in  the 
position  of  the  present  applicant  had  a right  to  issue  a 
subpoena  duces  tecum  to  compel  bankers  to  produce  all 
their  books  and  to  attend  to  be  examined  on  the  contents 
of  those  books.” 

See  Parnell  v.  Wood,  [1892]  P.  137,  and  Pollock  v. 
Garle,  [1898]  1 Ch.  1,  where  the  question  arose  under  sec. 
7 of  the  Act  of  1879,  which,  as  pointed  out  by  Bindley, 
M.B.  (p.  4),  has  nothing  to  do  with  the  protection  of 
bankers,  but  has  to  do  with  the  litigants. 

We  have  no  similar  legislation,  and,  as  regards  produc- 
tion of  their  books,  bankers  in  this  Province  stand  before 
the  law  in  the  same  position  as  they  occupied  in  England 
before  the  Act  of  1876. 

The  corporation  of  the  Union  Bank  could  not  refuse  to 
comply  with  a subpoena  for  production  of  its  books. 
Can  the  appellant  as  its  manager  at  Ottawa  decline  pro- 
duction of  the  books  of  that  branch  for  the  reasons 
assigned  in  the  second  objection  taken  before  the  Master  ? 

Rose,  J.,  observes  that  the  objection  does  not  point  out 
that  the  appellant  has  been  directed  not  to  produce  books, 
i.e.,  that  there  was  either  a specific  or  a general  rule  of  the 
directorate  that  he  would  violate  if  he  did  produce  the 
books.  And,  as  already  mentioned,  the  validity  of  the 
objection  depended  upon  facts.  His  statement  should 
have  gone  further  than  the  argumentative  proposition  of 
mixed  law  and  fact  involved  in  the  averment  that  it  did 
not  come  within  the  scope  of  his  authority  to  produce  or 
remove  the  books  or  papers  which  were  the  property  of 
his  employers. 
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So  that,  when  he  was  before  the  Master,  he  failed  to 
shew  sufficient  to  shelter  himself  from  failure  to  produce 
the  books  in  obedience  to  the  subpoena. 

It  is  true  that  in  his  affidavit  in  answer  to  the  motion 
he  makes  a statement  that  in  this  and  other  cases  in  which 
the  bank  is  neither  plaintiff*  nor  defendant  he  is  forbidden 
by  the  directors  of  the  bank  to  produce  the  bank  books  or 
papers,  as  required  by  the  subpoena.  This  statement  is 
not  unambiguous,  and  if  it  had  been  made  before  the 
Master  might  well  have  elicited  cross-examination  and 
inquiry  into  the  nature  of  the  ban  placed  upon  the  appel- 
lant’s authority  over  the  books  and  papers  of  the  branch. 
It  is  not  made  very  clear  that  the  prohibition  was  not  the 
result  of  the  proceedings  in  this  action.  It  is  not  without 
significance  in  this  connection  that  Mr.  Strathy,  the 
accountant,  was  permitted  to  attend  as  a witness  and  pro- 
duce documents  and  statements  made  from  the  books,  and 
to  give  evidence  with  regard  to  their  contents. 

I apprehend  that  the  appellant  is  prima  facie  the  person 
having  custody  of  the  books  and  documents  for  the  bank, 
and  therefore  the  proper  person  to  comply  writh  a subpoena 
duces  tecum  addressed  to  the  bank.  He  wrould,  without 
doubt,  be  a proper  person  to  make  the  affidavit  on  produc- 
tion of  documents  for  the  bank  in  an  action  to  which  it 
was  a party  in  respect  of  transactions  occurring  at  the 
Ottawa  branch  : see  Con.  Rule  468  and  Form  20. 

Primd  facie  the  custody  and  control  of  the  books  and 
documents  of  the  branch  would  appear  to  fall  within  the 
scope  of  his  duty,  and  it  was  incumbent  upon  him  to  make 
it  clear  that  he  was  expressly  forbidden  to  produce  them. 

Further,  I am  content  to  adopt  the  statement  of  the 
learned  Chancellor  and  my  brother  Osier  in  Re  Dwight 
and  Macklam  (1887),  15  0.  R.  at  p.  162,  that  “ if  a sub- 
poena duces  tecum  is  served  upon  an  officer  who  has  the 
absolute  control  * * and  the  ability  to  produce  * * 

he  must  do  so.” 

The  third  objection  amounts  to  the  proposition  that, 
even  for  the  purposes  of  justice,  the  books  and  the 


3EVIII.] 


HANNUM  V.  M'RAE. 


199 


accounts  in  them  must  remain  sealed  and  protected  from 
'all  investigation. 

This,  I venture  to  say,  has  never  been  the  law,  and  sec. 
46  of  The  Bank  Act  falls  far  short  of  affording ' any  such 
protection.  The  evidence  as  to  a customer’s  account  is 
not  privileged  at  common  law,  and  the  section  does  not 
appear  to  amount  to  more  than  a prohibition  against  the 
bank  voluntarily  permitting  any  examination  of  customers’ 
accounts  save  by  a director. 

The  appellant  made  no  objection  before  the  Master  that 
the  subpoena  was  too  wide  or  left  him  in  a state  of  uncer- 
tainty as  to  what  he  was  required  to  produce,  but  rested 
his  refusal  upon  the  grounds  already  dealt  with. 

The  parties  might  well  have  concluded  that  it  was  hope- 
less to  expect  to  get  the  testimony  they  sought  without 
some  further  proceedings,  yet  an  effort  was  made  to  get 
the  appellant’s  recollection  of  the  contents  of  the  books, 
but  while  stating  his  readiness  to  give  evidence  in  so  far 
as  his  memory  served  him,  he  declined  to  give  any  evi- 
dence as  to  the  contents  of  the  books,  saying  “ my  objec- 
tions already  stated  with  regard  to  the  production  of  the 
books  apply  equally  as  to  any  evidence  as  to  their  con- 
tents.” 

He  was  subsequently  asked  with  reference  to  the 
account  of  McBae  & Co.,  in  which  he  said  he  always 
understood  the  testator  was  a partner,  but  he  refused  td 
state  the  amount  standing  to  the  credit  of  the  firm  at  the 
time  of  the  testator’s  death. 

Upon  Mr.  Henderson,  the  solicitor  representing  the 
defendants  the  executors,  stating  on  behalf  of  McBae,  as 
well  as  on  behalf  of  the  executors,  that  they  had  no  objec- 
tion to  the  information  being  given  and  would  prefer  that 
it  should  be  given,  the  appellant  still  refused  to  gHe  the 
information. 

He  practically  reduced  the  situation  to  that  described 
by  Garrow,  B.,  in  Earl  Falmouth  v.  Moss  (1822),  11  Price 
at  p.  471  : “ In  this  case  the  witness  was  asked  on  the  trial 
if  he  had  such  an  instrument ; he  admitted  he  had ; and  if 
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he  had  refused  to  produce  it,  it  would  have  been  a mock- 
ery if  he  could  not  have  been  examined  as  to  its  contents.” 

Besides,  however  much  the  appellant  might  justify  non- 
production by  shewing  a prohibition  of  the  directors,  no 
such  prohibition  could  protect  him  from  speaking,  when 
sworn  as  a witness,  to  facts  within  his  knowledge. 

And,  as  pointed  out  by  Rose,  J.,  the  refusal  to  answer 
any  questions  is  rendered  all  the  more  objectionable  by  the 
fact  that  none  of  the  counsel  engaged  raised  any  objection. 

It  is  not  easy  to  determine  that  any  of  the  questions 
which  the  appellant  refused  to  answer  were  not  pertinent 
to  the  issue,  but  it  is  not  necessary  to  affirm  that  all  those 
asked  were  proper  to  be  answered. 

I think  that  in  taking  the  position  of  refusing  to  pro- 
duce the  books  and  documents  and  declining  to  give  any 
evidence  of  their  contents,  the  appellant  exceeded  his 
rights,  and  a motion  against  him  was  proper  under  the 
circumstances. 

It  was  objected  that  the  motion  should  have  been  dis- 
missed because  the  whole  of  the  material  on  which  the 
motion  was  based  was  not  served  with  the  notice  of 
motion.  Reference  was  made  to  some  English  cases,  but 
these  are  founded  upon  a special  English  Rule,  while,  with 
us,  there  appears  to  be  no  distinction  between  a motion  to 
commit  and  any  other  motion,  as  regards  service  of  copies 
of  the  affidavits  on  which  it  is  based. 

Perhaps  the  correct  form  of  motion  was  that  the  appel- 
lant be  ordered  to  attend  again  and  produce  the  books  and 
documents,  and  give  evidence  as  a witness  touching 
the  matters  in  issue,  or  in  default  be  committed  : see 
Holmested  & Langton,  p.  544. 

The  order  pronounced  is  substantially  to  that  effect,  and 
it  should  be  affirmed  with  costs. 

Burton,  C.J.O. — I am  not  sorry  that  this  appeal  has 
been  brought,  as  the  judgment  now  pronounced  will  have 
a tendency  to  remove  many  of  the  misconceptions  which 
exist  in  reference  to  the  right  of  bankers  to  refuse  produc- 
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tion  of  the  books  of  the  bank  in  a proper  case  or  to  give 
evidence  as  to  their  contents  when  relevant  to  the  issue 
before  the  Court.  I think  it  is  unfortunate,  though  not 
perhaps  to  be  wondered  at  after  the  positive  refusal  of  the 
witness  to  give  any  evidence,  that  more  specific  questions 
had  not  been  put  to  the  witness  and  his  refusal, to  answer 
noted ; but  the  witness  assumed  a very  disrespectful 
attitude,  and  he  cannot  be  surprised  if  he  is  made  to  pay 
the  expenses  rendered  necessary  by  his  ill-advised  course. 

I cannot  usefully  add  to  the  remarks  of  my  learned 
brothers  Osier  and  Moss,  in  which  I fully  concur. 


Mag ann  v.  Ferguson. 


Money  in  Court — Payment  in  with  Defence — Election  to  Take  Out — Time — 
Extension— Judgment — Rules  353 , 419,  4% 4* 

A defendant  brought  money  into  Court  with  his  defence,  under  Rule 
419,  in  full  satisfaction  of  one  of  the  alleged  causes  of  action.  The 
plaintiff  did  not  elect  to  take  the  money  out  of  Court  within  the  time 
limited  by  Rule  424, ’and  judgment  was  given  in  favour  of  the  defendant 
upon  the  cause  of  action  in  respect  of  which  the  money  was  paid  in. 
The  judgment  did  not  dispose  of  the  money  in  Court : — 

Held , that  it  remained  in  Court  subject  to  the  final  order  of  the  Court 
after  the  determination  of  the  action,  and  must  be  disposed  of  in 
accordance  with  such  determination.  The  plaintiff,  not  having  elected 
to  take  the  money  out  within  the  proper  time,  was  not  entitled,  after 
judgment,  to  *have  the  time  extended  by  an  order  nunc  pro  tunc  under 
Rule  353. 


[October  4,  1898. — Divisional  Court.] 

This  action  was  brought  by  George  Plunkett  Magann 
against  John  Ferguson,  assignee  for  the  benefit  of  credi- 
tors of  the  estate  of  James  Bonner,  for  a declaration  of 
the  plaintiff’s  right  to  rank  as  a preferred  creditor  upon 
the  estate  for  $84.50,  being  a balance  of  rent  due  prior  to 
the  assignment,  and  for  $315,  being  three  months’  rent 
following  the  assignment  according  to  the  statute,  and  to 
rank  as  an  ordinary  creditor  upon  the  estate  for  $630* 
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damages  for  the  unlawful  detention  and  occupation  of  the 
demised  premises,  and  for  $194.89,  taxed  costs  of  an  actiori 
brought  to  recover  possession  of  such  premises. 

Under  paragraph  16  of  his  statement  of  defence,  the 
defendant,  while  not  admitting  the  right  of  the  plaintiff 
to  rank  as  a preferred  creditor  for  any  sum  whatever, 
brought  into  Court,  under  Rule  419,  the  sum  of  $86.03  in 
full  satisfaction  of  the  plaintiff’s  alleged  claim  as  a pre- 
ferred creditor  for  $84.50  due  prior  to  the  assignment,  and 
interest  thereon. 

Instead  of  going  down  to  trial  in  the  ordinary  way,  the 
parties  agreed  upon  a special  case,  which  was  submitted 
to  the  Court.  The  decision  thereon  is  reported  in  29  O.  R. 
237. 

The  special  case  did  not  in  any  way  refer  to  the  money 
paid  into  Court,  nor  did  the  judgment,  but  the  latter 
declared,  with  reference  to  the  claim  in  respect  of  which 
the  money  was  paid  in,  “ that  the  plaintiff  is  not  entitled 
to  rank  as  a preferred  creditor  upon  the  estate  of  the  said 
Bonner  in  the  defendant’s  hands  for  any  sum  whatever 
for  rent  accrued  due  prior  to  the  assignment.” 

The  following  are  the  Rules  dealing  with  the  position 
of  the  money  paid  into  Court : — 

419.  A defendant  may,  either  before  or  at  the  time  of 
delivering  his  defence,  or  afterwards  by  leave  of  the  Court 
or  a Judge,  pay  into  Court  a sum  of  money  in  satisfaction 
of  the  cause  or  a part  of  the  cause  of  action,  or  one  or 
more  of  the  causes  of  action  for  which  the  plaintiff  sues, 
and  the  money  wThen  so  paid  in  shall  remain  in  Court 
subject  to  further  order,  unless  the  plaintiff  elects  to  take 
it  out  as  provided  in  Rule  423. 

420.  Payment  of  money  into  Court  shall  not  be  deemed 
an  admission  of  the  cause  of  action  in  respect  of  which  it 
is  paid. 

423.  (1)  A plaintiff  taking  the  money  out  of  Court  shall 

take  it  in  satisfaction  of  the  very  cause  of  action,  or  part 
thereof,  in  respect  of  which  it  was  paid  in  * * 

424.  The  plaintiff  shall  make  his  election  to  take  the 
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money  out  of  Court  within  four  days  after  the  day  on 
which  he  receives  notice  of  payment  in,  if  the  payment  is 
made  before  defence,  and  if  the  money  is  paid  in  with  the 
defence,  he  shall  elect,  either  before  replying  or  before  the 
expiration  of  the  time  for  replying,  whichever  first  happens. 

The  plaintiff  did  not  elect  to  take  the  money  out  of 
Court  either  before  replying  or  before  the  expiration  of 
the  time  for  replying. 

Subsequently  to  the  judgment  upon  the  special  case 
both  plaintiff  and  defendant  applied  for  an  order  for  pay- 
ment out  of  Court  of  the  sum  of  $86.03. 

Upon  these  applications  coming  before  Meredith,  C.J., 
in  Chambers,  on  the  20th  June,  1898,  he  made  an  order 
(under  Rule  353)  extending  the  time  for  the  plaintiff  to 
elect,  such  time  having  long  before  expired,  and  directing 
payment  out  of  the  money  to  the  plaintiff. 

By  Rule  353  I — The  Court  or  a Judge  may  enlarge  or 
abridge  the  time  appointed  by  these  Rules,  * * for 

doing  any  act  or  taking  any  proceeding,  upon  such  terms 
as  may  seem  just  ; and  such  enlargement  may  be  ordered 
although  the  application  for  the  same  is  not  made  until 
after  the  expiration  of  the  time  appointed  or  allowed. 

The  defendant  appealed  from  the  order  of  Meredith, 
C.J.,  and  his  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Boyd,  C.,  and  Robertson,  J.,  on  the  4th  October, 
1898. 

Rowell,  for  the  defendant,  referred  to  Denison  v. 
Woods  (1897),  17  P.  R.  549  ; Maple  v.  Earl  of  Shrews- 
bury (1887),  35  W.  R.  819  ; Wheeler  v.  United  Telephone 
Co.  (1884),  13  Q.  B.  D.  597 ; Kane  v.  Mitchell  (1889),  13 
P.  R.  118  ; Pilcher  v.  Hinds  (1879),  11  Ch.  D.  905. 

J.  T.  C.  Thompson , for  the  plaintiff. 

Judgment  was  delivered  later  on  the  same  day. 

Boyd,  C. — The  logical  result  of  the  judgment  in  the 
case,  as  reported  29  0.  R.  237,  is  that  the  money  paid  into 
Court  under  Rule  419  should  be  paid  out  to  the  defendant, 
28— VOL.  XVIII.  O.P.R. 
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who  succeeds  in  the  action.  The  plaintiff  failed  to  take  it 
out  of  Court  within  the  time  limited,  and  thereafter  it 
remained  in  Court  subject  to  further  order.  This  means, 
as  more  fully  expressed  in  English  cases,  subject  to  the 
final  order  of  the  Court  after  the  merits  are  tried  or  the 
action  otherwise  determined.  The  judgment  of  the  Chief 
Justice  affirmed,  in  effect,  that  this  money  in  Court  was 
not  applicable  to  pay  the  plaintiff*  for  rent,  but  was  money 
of  the  creditors  in  the  hands  of  the  defendant,  as  assignee, 
to  be  ratably  distributed.  A different  result  cannot  be 
brought  about  by  making  an  order  nunc  pro  tunc , under 
Rule  353,  extending  the  time  for  the  plaintiff  to  elect 
under  Rules  423  and  424.  His  election,  once  made,  by 
the  lapse  of  time  becomes  irrevocable,  and  the  time-limit 
fixed  by  Rule  424  ceases  for  all  purposes : Clough  v. 
London  and  North  Western  E.  W.  Co.  (1871),  L.  R.  7 Ex^ 
26,  34. 

The  use  of  the  nunc  pro  tunc  power  is  proper  in  cases 
where  delay  has  arisen  from  the  act  or  inaction  of  the 
Court,  but  it  should  not  be  used  to  take  away  the  rights 
of  the  creditors  in  this  case,  as  ascertained  by  the  judg- 
ment upon  the  stated  case. 

The  amount  involved  is  only  $86  ; it  should  have  been 
disposed  of  when  the  judgment  was  given;  and  it  is  not 
well,  in  the  circumstances,  to  award  costs  either  way. 

Robertson,  J.,  concurred. 


Appeal  alloived  without  costs. 
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Arthur  and  Co.  (Ltd.)  y.  Runians  et  al. 

Discovery — Production  of  Documents — Application  before  Statement  of 
Claim — Pleading — False  Representations. 

Production  of  documents  should  not  be  ordered  to  a plaintiff  before  he 
pleads,  unless  the  Judge  is  satisfied  that  the  documents  called  for  are 
essential  to  the  statement  of  the  plaintiff’s  claim. 

In  an  action  for  damages  for  false  representations  made  by  the  defen- 
dants whereby  the  plaintiffs  were  induced  to  supply  them  with  gocds 
and  money,  and  to  enter  into  agreements  with  them,  to  the  plaintiffs’ 
loss  : — 

Held , that  it  was  enough  for  the  plaintiffs  to  aver  in  their  statement  of 
claim  that  the  goods  and  money  were  supplied  on  the  faith  of  state- 
ments, oral  and  written — specifying  them — falsely  and  fraudulently 
made  ; and  this  they  could  do  without  the  production  of  the  defen- 
dants’ balance  sheets,  books  of  account,  etc.  If  particulars  were  after- 
wards claimed,  it  would  then  be  time  enough  to  apply  for  discovery. 

[October  5,  1898. — Divisional  Court .] 

An  appeal  by  the  defendants  from  an  order  of  Armour, 
C.J.,  in  Chambers,  allowing  an  appeal  by  the  plaintiffs 
from  an  order  of  Mr.  Holmested,  senior  Registrar  of  the 
High  Court,  sitting  for  the  Master  in  Chambers,  and 
directing  the  defendants  to  make  discovery  on  oath  of  cer- 
tain documents  and  to  deposit  the  same  with  the  local 
registrar  at  London. 

The  writ  of  summons  was  indorsed  with  a claim  for  the 
sum  of  $29,090.16  and  interest,  for  the  price  of  goods  sold 
to  the  defendants  ; also  a claim  for  the  production  and 
inspection  of  the  balance  sheet  or  sheets,  stock  books  and 
stock  sheets,  bank  books,  ledgers,  cash  books,  and  journals, 
and  other  books  of  entry  and  account,  shewing  the  finan- 
cial position  of  the  defendants  and  the  position  of  their 
capital  stock  and  assets  on  or  about  the  22nd  day  of 
January,  1897,  and  for  two  years  previous  thereto,  and  on 
the  30th  day  of  July,  1897,  and  previous  thereto,  and  until 
the  assignment  made  by  the  defendants  (a  trading  part- 
nership) ; and  also  a claim  for  $5,000  damages  for  false 
misrepresentations  made  by  the  defendants  whereby  the 
plaintiffs  were  induced  to  supply  them  with  goods  and 
money  and  to  enter  into  agreements  with  them,  to  the 
plaintiffs’  loss. 
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Immediately  after  the  issue  of  the  writ  of  summons  the 
plaintiffs  applied  for  an  order  for  the  production  and 
inspection  of  the  books  and  papers  referred  to  in  the 
indorsement  of  the  writ. 

In  support  of  the  application  the  plaintiffs’  solicitor 
swore  that  it  was  necessary,  in  his  judgment,  for  the  pro- 
duction to  take  place  at  once  in  order  that  the  plaintiffs 
might  properly  prepare  their  statement  of  claim,  shewing 
what  the  representations  were  upon  which  an  agreement 
was  entered  into  between  them  and  the  defendants  and 
the  advance  of  goods  and  money  made. 

The  application  was  refused  by  Mr.  Holmested,  but 
granted  by  Armour,  C.J.,  on  appeal.  From  his  order  the 
defendants  appealed. 

The  appeal  was  heard  by  a Divisional  Court,  composed 
of  Boyd,  C.,  and  Robertson,  J.,  on  the  4th  October,  1898. 

Swabey,  for  the  defendants. 

F.  E.  Hodgins , for  the  plaintiffs. 

Hancock  v.  Guerin  (1878),  4 Ex.  D.  3 ; Beaton  v. 
Globe  Printing  Go.  (1894),  16  P.  R.  281,  286;  Hooey  v. 
Gilbert  (1887),  12  P.  R.  114;  Bray  on  Discovery,  pp.  13, 
16,  159  ; Maclean  v.  Barber  and  Ellis  Co.  (1890),  13  P.  R. 
500 ; and  Rule  463  : were  cited. 

Rule  463  : “ The  Court  or  a J udge  at  any  time  pending 
any  action  or  proceeding,  may  order  the  production  by  any 
party  thereto,  upon  oath,  of  such  of  the  documents  in  his 
possession  or  power  relating  to  any  matter  in  question  in 
such  action  or  proceeding,  as  the  Court  or  Judge  thinks 
right ; and  the  Court  may  deal  with  such  document^, 
when  produced,  in  such  manner  as  appears  just.” 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — Rule  463  is  practically  in  its  terms  the 
same  as  the  English  Rule  under  consideration  in  Cashin 
v.  Craddock  (1876),  2 Ch.  D.  140,  and  the  practice  followed 
is  that  production  should  not,  as  a rule,  be  ordered  to1  a 
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plaintiff  before  he  pleads,  unless  the  J udge  is  satisfied  that 
the  documents  called  for  are  essential  to  the  statement  of 
the  plaintiff’s  claim.  Applying  this  test,  the  order  of  the 
Chief  Justice  should  be  set  aside,  and  the  original  order  of 
the  acting  Master  restored.  It  is  not  essential  for  the 
plaintiffs  to  have  the  documents  in  order  to  frame  the 
statement  of  their  cause  of  action.  They  claim  damages 
for  “false  misrepresentations”  in  the  indorsement  on 
the  writ ; but  they  must  know  by  what  false  statements 
they  were  misled,  though  they  may  not  be  able  to  prove 
their  falsity  without  reference  to  the  documents  in  ques- 
tion. The  above  test  was  the  one  applied  in  Maclean  v. 
Barber  and  Ellis  Co.  (1890),  13  P.  R.  at  p.  503. 

It  is  enough  for  the  plaintiffs  to  set  forth  in  their  state- 
ment of  claim  that  the  goods  were  supplied  on  the  faith  of 
statements,  oral  and  written — specifying  them — falsely  and 
fraudulently  made  ; and  then,  if  particulars  are  afterwards 
claimed,  and  the  plaintiffs  are  unable  to  furnish  them  with- 
out discovery,  it  is  time  enough  to  apply  for  the  usual 
order:  Newport,  etc.,  Co.  v.  Paynter  (1886),  34  Ch.  D.  88, 
91 ; Millar  v.  Harper  (1888),  38  Ch.  D.  110 ; Spedding  v. 
Fitzpatrick  (1888),  ib.  410. 

The  observations  of  Pollock,  B.,  in  British  and  Foreign 
Contract  Co.  v.  Wright  (1884),  32  W.  R.  at  p.  414,  are  very 
pertinent  to  the  present  case : “ The  plaintiff  knows  well 
his  cause  of  action,  but  he  thinks  that  the  sight  of  the 
documents  might  assist  him  in  framing  his  action.  If  this 
application  wTere  granted  I hardly  know  where  we  should 
stop.” 

Vacate  the  last  order  and  let  the  costs  of  appeal  be  in 
the  cause  to  the  defendants. 


Robertson,  J.,  concurred. 
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Re  Guinane. 

Bankruptcy  and  Insolvency — Assignee  of  Separate  Estate  of  Partner — 
Right  to  Examine  Former  Employee  of  Firm — R.  S.  O.  ch.  1J/.7,  sec . 34. 

When  a partnership  has  been  dissolved  a former  employee  or  servant  of 
the  firm  may  be  examined,  under  the  Assignments  and  Preferences  Act, 
R.  S.  0.  ch.  147,  sec.  34,  by  the  assignee  of  the  separate  estate  of  one 
of  the  partners,  as  to  the  affairs  of  such  estate. 

[June  24,  1898. — Meredith,  C.J.] 
[September  12,  1898. — Divisional  Court."] 

This  was  an  appeal  from  an  order  of  Meredith,  C.  J. 
refusing  a writ  of  attachment  against  one  James  Keenan 
wTho  had  declined  to  answer  certain  questions  on  an  exam- 
ination under  sec.  34  of  R.  S.  0.  ch.  147,  an  Act  respecting 
Assignments  and  Preferences  by  Insolvents. 

A partnership  composed  of  Dr.  Guinane  and  W.  J. 
Guinane  carried  on  business  under  the  name  of  “ The 
Guinane  Shoe  Company,”  in  the  city  of  Toronto,  from 
some  time  in  the  year  1896  up  to  the  3rd  May,  1898,  when 
it  was  dissolved,  W.  J.  Guinane  going  out  of  the  firm,  and 
Dr.  Guinane  continuing  the  business  under  the  old  name 
of  “ The  Guinane  Shoe  Company.” 

W.  J.  Guinane  made  an  individual  assignment  for  the 
benefit  of  his  creditors  on  the  16th  May,  1898. 

James  Keenan  had  been  the  business  manager  of  the 
firm  from  its  inception  until  W.  J.  Guinane  retired  from 
it,  and  remained  on  as  manager  for  Dr.  Guinane. 

The  assignee  of  the  estate  of  W.  J.  Guinane  sought 
to  examine  Keenan  as  an  agent,  clerk,  servant,  officer, 
or  employee  of  W.  J.  Guinane  under  sec.  34*  of  the 


* 34.  Where  there  has  been  an  assignment  for  the  benefit  of  creditors 
the  assignee,  or  assignees,  upon  resolution  passed  by  a majority  vote  of 
the  creditors  present  or  represented  at  a meeting  of  the  creditors  of  the 
assignor  regularly  called,  or  upon  the  written  request  or  resolution  of  the 
majority  of  the  inspectors  of  the  estate,  may  without  an  order  examine 
the  assignor  or  any  person  who  is  or  has  been  an  agent,  clerk,  servant, 
officer  or  employee  of  any  kind  of  the  assignor,  upon  oath  before  a Master 
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above  Act,  and  for  that  purpose  procured  an  appointment 
to  be  issued  by  a special  examiner. 

Keenan  attended  on  the  examination  and  submitted  to 
be  examined  as  to  his  hiring  and  employment  at  different 
times  by  the  firm,  but  under  the  advice  of  his  counsel 
refused  to  be  examined  further,  or  to  answer  questions  as 
to  W.  J.  Guinane’s  affairs,  on  the  ground  that  he  was  not 
an  agent,  clerk,  servant,  officer,  or  employee  of  W.  J. 
Guinane. 

The  assignee  then  moved  for  a writ  of  attachment  to 
commit  Keenan  for  refusing  to  answer,  and  the  motion 
was  argued  in  Chambers  on  the  24th  June,  1898,  before 
Meredith,  C.  J. 

Ar.  McCrimmon,  for  the  assignee. 

Boland , for  Keenan. 

At  the  close  of  the  argument  the  learned  Chief  Justice 
dismissed  the  application,  and  directed  that  there  should 
be  no  costs  of  the  motion. 

From  that  order  the  assignee  appealed  to  a Divisional 
Court,  and  his  appeal  was  argued  on  the  12th  September, 
1898,  before  Armour,  C.  J.,  Falconbridge  and  Street,  JJ. 

Clute , Q.  C.,  for  the  appeal.  Keenan  was  the  servant 
of  the  partnership,  and  so  was  the  servant  of  each  indivi- 
dual member  of  the  partnership  : Lindley  on  Partnership, 
oth  ed.,  p.  219  ; Rex  v.  Leech  (1821),  3 Stark.  70. 

Boland , for  Keenan,  was  called  upon  by  the  Court. 
Even  if  Keenan  was  the  servant  of  the  firm,  the  partner- 
ship was  dissolved  and  had  ceased  to  exist  before  W.  J. 


or  local  Master  or  a special  examiner  of  the  Supreme  Court  of  Judica- 
ture, * * touching  the  estate  and  effects  of  the  assignor,  and  as  to 

the  property  and  means  he  had  when  the  earliest  of  the  debts  or  liabilities 
of  the  assignor  existing  at  the  date  of  the  assignment  was  incurred,  and 
as  to  the  property  and  means  he  still  has  of  discharging  his  debts  and 
liabilities,  and  as  to  the  disposal  he  has  made  of  any  property  since  con- 
tracting such  debt  or  incurring  such  liability  and  as  to  any  and  what 
debts  are  owing  to  him. 
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Guinane  made  an  individual  assignment.  In  any  event 
the  assignee  has  not  complied  with  the  statute,  and  was 
not  fortified  with  either  a written  request  or  a resolution 
of  the  creditors. 

At  the  close  of  the  argument  the  judgment  of  the  Court 
was  delivered  by 


Armour,  C.  J. — The  object  of  the  statute  was  to  give 
information  as  to  the  estate  and  affairs  of  an  insolvent, 
and  it  should  be  liberally  construed.  We  also  think  that 
this  manager  was  the  employee  and  servant  of  the  firm, 
and  so  of  each  individual  member  of  the  firm,  and  should 
be  examined. 

The  appeal  should  be  allowed. 


Regina  v.  Ponton  et  al. 

Venue — Change  of— Criminal  Cause — Fair  Trial— Evidence  as  to. 

Upon  a motion  made  by  the  Crown  under  sec.  651  of  the  Criminal  Code 
to  change  the  venue  from  the  towm  of  Napanee  to  some  other  place, 
for  the  trial  of  three  persons  charged  with  the  offence  of  breaking  a 
bank  in  the  town  of  Napanee  and  stealing  money  therefrom,  upon  the 
ground  that  the  sympathy  felt  for  two  of  the  accused  in  the  town  and 
in  the  county  of  Lennox  and  Addington,  of  which  it  is  the  county  town, 
was  such  that  a fair  trial  could  not  be  had  : — 

Held , that  the  rule  that  all  causes  should  be  tried  in  the  county  where 
the  crime  is  supposed  to  have  been  committed  ought  never  to  be  in- 
fringed unless  it  plainly  appears  that  a fair  and  impartial  trial  cannot 
be  had  in  that  county  ; and  mere  apprehension,  belief,  and  opinion  are 
not  to  be  relied  on  as  evidence. 

And,  under  the  circumstances  appearing  upon  affidavits  filed,  the  motion 
was  refused. 


[October  7,  1898. — Robertson , J.] 

A motion  by  the  Crown  for  a change  of  venue. 

The  defendants,  Ponton,  Mackie,  and  Holden,  had  been 
committed  by  the  police  magistrate  for  the  town  of  Napa- 
nee  to  stand  their  trial  at  the  next  Court  of  Oyer  and 
Terminer  and  General  Gaol  Delivery  to  be  holden  at 
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Napanee,  on  a charge  that  they  did,  unlawfully,  on  or 
about  the  27th  August,  1897,  at  the  town  of  Napanee, 
break  and  enter  the  Dominion  Bank,  and  did  steal,  take, 
and  carry  away  a quantity  or  sum  of  money,  to  wit,, 
$33,000,  the  property  of  the  Dominion  Bank,  contrary  to 
the  statute,  etc. 

The  motion  was  made  under  sec.  651  of  the  Criminal 
Code,  1892,  which  section  is  a re-enactment  of  sec.  11  of 
32  & 33  Viet.  ch.  29  (D.),  and  is  as  follows : 

“ Whenever  it  appears  to  the  satisfaction  of  the  court 
or  judge  * * that  it  is  expedient  to  the  ends  of  justice 

that  the  trial  of  any  person  charged  with  an  indictable 
offence  should  be  held  in  some  district,  county,  or  place 
other  than  that  in  which  the  offence  is  supposed  to  have  been 
committed,  or  would  otherwise  be  triable,  the  court  before 
which  such  person  is  or  is  liable  to  be  indicted  may,  at 
any  term  or  sitting  thereof,  and  any  judge  who  might 
hold  or  sit  in  such  court  may,  at  any  other  time,  either 
before  or  after  the  presentation  of  a bill  of  indictment, 
order  that  the  trial  shall  be  proceeded  with  in  some  other 
district,  county,  or  place  within  the  same  Province,  named 
by  the  court  or  judge  in  such  order  * * . ” 

It  appeared  by  the  affidavits  filed  in  support  of  the 
motion  that  the  defendant  Ponton  had  been  arrested  once 
before  on  a charge  similar  to  the  present  one,  and  in 
respect  of  the  same  offence,  in  October,  1897,  but,  after  an 
investigation  before  the  police  magistrate  for  the  town  of 
Napanee,  was  discharged,  and  thereupon  brought  an  action 
against  the  Dominion  Bank  and  others  for  false  imprison- 
ment, malicious  prosecution,  wrongful  dismissal,  and  slan- 
der. The  venue  in  that  action  was  laid  at  Napanee,  but,, 
on  the  application  of  the  defendants  therein,  was  changed 
to  Cobourg.  Mr.  Deroche,  one  of  the  solicitors  for  the 
defendants  in  that  action,  made  an  affidavit  in  support  of 
the  present  motion,  in  which  he  stated  that  the  reasons 
which  caused  the  change  of  place  of  trial  from  Napanee 
then,  in  his  belief,  still  existed,  and  “ that  there  is  still  the 
greatest  sympathy  shewn  on  behalf  of  the  accused  Ponton, 
29 — VOL.  XVIII.  O.P.R. 
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so  that,  in  my  opinion,  a fair  trial  cannot  be  had  at  Napa- 
nee  before  a jury  of  the  county  of  Lennox  and  Addington.” 
At  the  date  of  the  present  application,  the  action  against 
the  bank  was  still  pending,  but  had  not  been  tried. 

Mr.  Aylesworth,  Q.C.,  who  was  counsel  for  the  bank 
upon  the  motions  which  resulted  in  a change  of  venue  in 
the  action  referred  to,  also  made  an  affidavit,  in  which  he 
stated  that,  while  he  was  still  interested  in  that  action  as 
counsel,  he  was  in  no  way  interested  in  the  prosecution  of 
these  defendants ; that  he  spent  a large  portion  of  the  recent 
long  vacation  in  and  about  Napanee ; that  he  was  born  in 
the  county  of  Lennox  and  Addington,  and  had  a large 
acquaintance  there ; that  during  his  recent  sojourn  there 
he  heard  a great  number  of  people  express  their  views  and 
opinions  upon  and  about  these  criminal  proceedings,  and 
he  unhesitatingly  said  that,  in  his  opinion,  the  sympathies 
of  the  people  of  the  county  had  been  so  aroused  in  favour 
of  the  accused  Ponton  and  Mackie  that  it  would  be  impos- 
sible to  obtain  a fair  trial  before  a jury  taken  from  such 
county.  „ 

George  A.  Aylesworth,  a justice  of  the  peace  for  the 
county  of  Lennox  and  Addington,  said  on  affidavit  that, 
so  far  as  his  acquaintance  extended  (and  he  had  an  exten- 
sive acquaintance  in  and  about  Napanee)  nearly  every 
person  qualified  to  act  upon  an  assize  jury  in  the  county 
of  Lennox  and  Addington  had  reached  a declared  conclu- 
sion in  respect  of  the  guilt  or  innocence  of  the  accused ; 
the  position  of  the  accused  had  been  the  favourite  topic  of 
discussion  ever  since  the  arrest  of  Ponton ; and  he  believed 
that  such  a strong  prejudice  existed  in  favour  of  Ponton 
that  it  would  be  impossible  to  obtain  a fair  trial  before  a 
jury  selected  in  the  ordinary  way  in  the  county  of  Lennox 
and  Addington. 

James  Teskey,  a justice  of  the  peace  for  that  county, 
swore  that,  from  discussions  heard  by  him  from  time  to 
time  since  the  arrest  of  the  accused,  he  believed  the  gen- 
eral public  in  the  county  were  strongly  prejudiced  in 
favour  of  the  accused,  “ and  that  it  would  be  impossible  in 


XVIII.] 


REGINA  V.  PONTON. 


213 


the  county  of  Lennox  and  Addington  to  select  a jury  in 
the  ordinary  manner  that  would  look  upon  any  evidence 
adduced  in  an  impartial  manner.” 

Charles  Edward  Clancy,  another  justice,  also  made  an 
affidavit  in  which  he  said  that  his  belief  was  that  so 
strong  a prejudice  in  favour  of  the  accused  Ponton  existed  in 
the  county  that  it  would  be  impossible  to  obtain  a fair  trial 
before  a jury  selected  in  the  ordinary  way  from  the  county. 

Sidney  E.  Scott,  a farmer,  who  was  a witness  for  the 
Crown  at  the  preliminary  examination,  swore  that  during 
that  investigation,  and  since,  he  had  had  a great  many 
opportunities  of  ascertaining  the  views  and  opinions  of 
the  people  of  Napanee  and  surrounding  country  upon  the 
proceedings,  and,  in  his  opinion,  there  was  in  Napanee,  and 
to  a certain  extent  also  in  the  surrounding  country,  such  a 
strong  prejudice  in  favour  of  Ponton  and  Mackie  that  it 
would  be  impossible  to  obtain  a fair  trial  before  a jury  in 
the  town  of  Napanee. 

John  Livesley,  assistant  constable  and  doorkeeper  at  the 
preliminary  examination,  said  in  his  affidavit  that  the 
greatest  sympathy  was  shewn  for  the  accused  Ponton  and 
Mackie,  and  he  frequently  heard,  in  and  about  the  court 
house  and  in  the  town,  statements  to  the  effect  that  the 
officers  of  the  law  and  the  detectives  engaged  in  the  prose- 
cution had  resorted  to  improper  and  corrupt  methods  in 
their  efforts  to  obtain  evidence  against  the  accused,  and 
from  this  and  other  causes  he  believed  such*  a strong 
prejudice  had  been  created  against  the  prosecution  and  in 
favour  of  the  defence  that  it  would  be  impossible  to  obtain 
a fair  trial  before  a jury  in  Napanee. 

Edwin  H.  Sills,  High  Constable  for  the  county  of  Len- 
nox and  Addington,  by  his  affidavit  verified  certain  news- 
papers which  he  said  had  a large  circulation  in  the  county 
and  which  contained  reports  of  or  references  to  the  pro- 
ceedings at  the  preliminary  examination.  He  also  said 
that  “during  the  time  of  the  preliminary  investigation  the 
evidence  was  most  freely  discussed  upon  the  streets  of 
Napanee  and  in  and  about  the  hotels,  and  the  prevailing 
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topic  of  conversation  was  the  proceedings  before  the  police 
magistrate  ; such  prominence  was  given  to  the  subject  in 
the  newspapers  that,  so  far  as  I can  learn,  the  matter  was 
the  absorbing  topic  of  conversation  in  the  surrounding 
county ; the  greatest  sympathy  wras  shewn  for  the 
accused  Ponton  and  Mackie ; and  it  was  no  uncommon 
circumstance  to  hear  statements  made  in  the  court  room^ 
upon  the  streets,  and  about  the  hotels,  insinuating  that  the 
officers  of  the  law  engaged  in  the  prosecution  were  delib- 
erately making  attempts  to  procure  false  evidence  on 
behalf  of  the  prosecution  ; and  the  prejudice  against  the 
officers  of  the  law  and  in  favour  of  the  accused  Ponton  and 
Mackie  is  such  that  I do  not  believe  that  a fair  trial  could 
be  had  before  a jury  in  the  town  of  Napanee.” 

Mr.  F.  B.  Osier  made  an  affidavit  verifying  some  extracts 
from  Napanee  newspapers  of  a recent  date  containing 
references  to  this  criminal  cause,  in  one  of  which  it  was 
stated  that  “ a leading  citizen  of  Napanee,  whose  judgment 
should  carry  weight,  thinks  Ponton’s  chances  of  being 
honourably  acquitted  are  brightening  daily.” 

Mr.  Herrington,  acting  Crown  Attorney  for  the  county 
of  Lennox  and  Addington,  also  made  an  affidavit  in  which 
he  verified  the  information  laid  against  the  accused,  and 
also  one  of  the  newspaper  extracts  referred  to  in  Mr. 
Osier’s  affidavit ; but  he  did  not  express  any  opinion  on 
the  question  of  fair  trial. 

In  answer  to  the  affidavits  produced  by  the  Crown , 
seventeen  affidavits  were  filed  on  behalf  of  the  accused 
Ponton  and  Mackie,  seven  of  which  were  made  by  persons 
residing  in  the  town  of  Napanee,  one  in  the  village  of 
Odessa,  and  nine  in  six  of  the  ten  townships. 

From  one  of  these  affidavits  it  appeared  that  the  county 
of  Lennox  and  Addington  extends  from  the  bay  of  Quinte 
on  the  south,  northerly  over  one  hundred  miles,  and  varies 
in  width  from  ten  to  twenty -five  miles,  and  consists  of 
thirteen  municipalities,  made  up  of  one  town  (Napanee), 
two  villages,  and  ten  townships,  and  has  a population  of 
upwards  of  39,000. 
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The  purport  of  all  the  affidavits  filed  on  behalf  of  the 
accused  was  that  public  opinion  in  the  county  as  to  the 
guilt  or  innocence  of  the  accused  was  divided  or  conflict- 
ing, and  not  settled  or  unanimous,  and  that  the  men  of  the 
•county  from  whom  jurors  would  be  selected  were  persons 
who  would  be  influenced  only  by  the  evidence  and  not  by 
any  other  consideration. 

The  motion  came  on  for  hearing  before  Robertson,  J., 
in  Chambers,  on  the  30th  September,  1898. 

L.  G.  McCarthy , for  the  Crown,  asked  for  an  enlarge- 
ment to  enable  him  to  file  affidavits  in  reply. 

C.  J.  Holman,  for  the  defendant  Mackie,  Wallace  Nes- 
bitt, for  the  defendant  Ponton,  and  W.  E.  Middleton,  for 
the  defendant  Holden,  opposed  the  enlargement. 

Robertson,  J.,  refused  the  enlargement  on  the  ground 
chiefly  that  if  the  Crown  should  be  allowed  to  file  further 
affidavits  of  the  same  character,  the  accused  might  prop- 
erly ask  for  the  same  privilege,  and  it  would  come  to  be 
a question  of  who  could  procure  the  greater  number  of 
affidavits,  which  would  work  a great  injustice  to  the 
accused  in  regard  to  expense. 

The  motion  was  then  argued  by  the  counsel  above 
mentioned.  The  contentions  and  authorities  are  very 
fully  stated  in  the  judgment. 

Judgment  was  delivered  on  the  7th  October,  1898. 

Robertson,  J.  (after  stating  the  facts) — I am  aware  of 
but  one  application  of  this  kind  having  been  made  in 
Ontario  since  1869,  and  I know  of  none  before  that. 
There  is  no  such  case  reported.  But  in  April,  1880,  a 
similar  application  was  made  by  the  Crown  in  what  was 
known  as  the  “ Biddulph  Murder  Cases,”  Regina  v.  Carroll 
et  al.,  at  the  London  Assizes,  before  the  late  Sir  Adam 
Wilson,  Chief  Justice,  who  was  Judge  of  Assize.  And 
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I am  referred  to  that  case  and  the  facts  there  set  out,  as 
instructive.  In  that  case  the  motion  was  refused,  and  the 
matter  was  afterwards  brought  up  by  certiorari , etc., 
before  the  Court  of  Common  Pleas,  in  May,  1880,  and 
resulted  in  the  same  way.  I have  had  the  advantage  of 
perusing  all  the  affidavits  and  proceedings  before  both  the 
Courts,  and  the  printed  judgment  of  the  Chief  Justice  as 
Judge  of  Assize.  The  full  Court  did  not  give  a written 
judgment,  but,  after  hearing  counsel,  etc.,  determined  that 
there  was  not  sufficient  evidence  to  satisfy  the  Court  that 
it  was  expedient  to  the  ends  of  justice  to  order  a change 
of  place  of  trial. 

The  same  question  is  before  me. 

The  English  and  Irish  authorities  which  I have  been 
referred  to  make  it  clear,  in  my  judgment,  that  there  is  no 
rule  better  established  than  that  all  causes  shall  be  tried 
in  the  county  where  the  crime  is  supposed  to  have  been 
committed,  and  that  the  rule  ought  never  to  be  infringed 
unless  it  plainly  appears  that  a fair  and  impartial  trial 
cannot  be  had  in  that  county.  It  will  not  do  to  swear 
generally  to  apprehension  and  belief — opinion  evidence 
is  not  to  be  relied  on  ; there  should  be  such  facts  shewn 
as  will  satisfy  the  conscience  of  the  Court  or  Judge. 

Now,  the  question  is  whether  such  a state  of  things  as 
is  shewn  here  should  satisfy  any  Judge  that  a fair  and 
impartial  trial  cannot  be  had  of  these  accused  persons  at 
Napanee. 

There  are  seventeen  affidavits  in  all  filed  by  the  accused 
against  this  application,  seven  of  which  are  made  by  per- 
sons residing  in  the  town  of  Napanee,  one  in  the  village 
of  Odessa,  and  nine  in  six  of  the  ten  townships,  which,  to 
my  mind,  being  made  as  they  are  by  men  all  in  respon- 
sible and  most  respectable  positions  throughout  the 
county,  and  men  who  have  been  residing  there  for  a great 
many  years,  several  of  them  for  from  forty  to  fifty  years, 
and  no  one  of  whom  has  any  interest  in  the  accused, 
deserve  and  are  entitled  to  and  must  of  necessity  impress 
seriously  the  mind  of  any  Judge  who  has  to  dispose  of 
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this  matter,  and,  in  my  judgment,  overwhelm  the  state- 
ments made  in  the  affidavits  filed  on  behalf  of  the  Crown. 

Taking  into  account,  then,  first,  the  primd  facie  right 
that  the  accused  have  to  be  tried  in  the  county  in  which 
the  crime  charged  is  supposed  to  have  been  committed  ; 
second,  that  John  Livesley  and  Sidney  Scott  confine  their 
opinions  to  the  result  of  the  trial  before  “ a jury  in  the 
town  of  Napanee,”  and  say  nothing  as  to  the  result  of  a 
trial  by  a jury  selected  from  the  county  at  large  ; third, 
that  the  opinion  of  Mr.  George  Ansen  Aylesworth,  J.P.,  is 
confined  to  the  result  of  the  trial  in  case  the  “jury  should 
be  selected  in  the  ordinary  way  in  the  county;”  fourth, 
that  the  affidavit  of  Mr.  Charles  Clancy  states  no  facts  as 
to  how  he  has  come  to  form  the  opinion  that  “ it  would  be 
impossible  to  obtain  a fair  trial  before  a jury  selected  in 
the  ordinary  manner,  from  the  said  county,”  and  confines 
his  opinion  to  that  manner  of  selecting  a jury  in  this  case  ; 
fifth,  that  Mr.  James  Teskey  in  his  affidavit  makes  the 
bald  statements  that  from  the  “ discussions  he  has  heard 
from  time  to  time,  since  the  arrest  of  the  accused,  he 
believes  the  general  public  are  strongly  prejudiced,  etc.,, 
and  it  would  be  impossible  to  select  a jury  in  the  ordinary 
manner,”  without  stating  with  whom  or  between  whom 
these  discussions  took  place,  so  as  to  warrant  him  in  char- 
acterizing jurymen  selected,  even  “ in  the  ordinary  man- 
ner,” as  being  regardless  of  their  oath  as  jurymen,  and 
also  confines  his  opinion  as  to  what  a jury  so  selected 
might  do  : I feel  that  I would  have  great  difficulty  in 
giving  way  to  the  application,  on  the  ground  that  such 
affidavits,  as  well  as  the  others  filed,  do  not  altogether 
make  out  such  a case  as  would  warrant  me  in  depriving 
the  accused  of  what  is  their  primd  facie  right ; and, 
besides  all  this,  there  is  not  a particle  of  evidence  in 
support  of  the  motion  so  far  as  the  accused  W.  H.  Holden 
is  concerned,  and,  as  weak  as  it  is,  as  regards  the 
accused  W.  H.  Ponton,  it  is  still  weaker  against  Mackie  ; 
but,  however  that  may  all  be,  the  affidavits  in  answer 
make  it  impossible  for  me  to  say  that  I am  satisfied  thai 


218  ONTARIO  PRACTICE  REPORTS.  [VOL. 

the  trial  of  the  accused  should  be  in  some  district,  county, 
or  place  other  than  at  Napanee.  It  is  not  necessary  to 
consider  the  point  taken  by  Mr.  Middleton,  on  behalf  of 
Holden,  that  there  is  not  a tittle  of  evidence  to  warrant 
his  trial  being  held  out  of  Napanee  ; it  has  not  come  to 
that ; but,  had  a case  been  made  out  for  a change  in  regard 
to  Ponton,  whose  position  seems  to  be  -the  one  which  the 
Crown  is  chiefly  concerned  about,  I may  mention  in 
passing,  it  might  be  difficult  to  determine  that,  even  then, 
Holden  should  be  deprived  of  his  right ; and,  if  not,  there 
would  be  a severance,  the  effect  of  which  would  also  have 
to  be  taken  into  account. 

When  it  is  considered  that  the  county  of  Lennox  and 
Addington  is  one  of  the  oldest  and  peopled  for  the  most 
part  by  respectable,  intelligent,  and  well-to-do  farmers, 
men  of  independent  mind  ; that  the  Crown  has  rights  far 
in  excess  of  the  accused  in  selecting  the  jurors  to  form  the 
jury  at  the  trial;  that  under  the  Jury  Act,  R S.  O. 
ch.  61,  sec.  67,  any  additional  number  of  petitt  jurors  may 
be  directed  either  by  the  trial  Judge  before  or  at  the  time 
of  the  sittings  of  the  Court,  or  by  the  County  Court  Judge 
at  any  time  before  the  sittings ; and  that  the  county  has 
a population  of  at  least  39,000  from  which  the  jury  may  be 
selected ; I cannot  see  how  the  Crown  is  likely  to  be  pre- 
judiced in  th£  trial  of  this  case. 

In  Regina  v.  Carroll  et  al.}  before  referred  to,  the  facts 
and  reasons  submitted,  first  to  the  trial  Judge,  and  after- 
wards to  the  full  Court,  were,  in  my  opinion,  much  more 
cogent  for  a change  than  those  here  presented ; yet  both 
tribunals  refused  to  grant  the  application.  Sir  Adam 
Wilson,  the  Judge  of  Assize,  in  his  judgment  said:  “In 
determining  this  question  I am  not  acting  under  a com- 
mon law  power,  but  am  exercising  a strictly  statu tory 
jurisdiction.  And  on  this  motion  the  Crown  and  the 
prisoners  stand  upon  equal  ground  ; there  is  no  prerogative 
or  privilege  to  be  considered  * *.  To  effect  a change  of 

venue,  or,  more  correctly,  to  change  the  place  of  trial,  the 
Court  must  be  specially  moved  for  the  purpose ; it  does 
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not  rest  with  the  Crown  to  select  the  place  for  trial  by 
suggestion  or  otherwise,  as  it  may  desire.  And  the  Court 
will  refuse  or  grant  the  motion  as  it  may  see  fit.  But  it 
will  be  granted  when  there  is  a reasonable  probability 
that  a fair  and  impartial  trial  cannot  be  had  in  the  place 
where  the  cause  would  otherwise  be  tried.  That  there  is 
a very  great  feeling  and  excitement  in  this  county  over 
these  impending  trials  is,  in  my  opinion,  quite  clear,  aris- 
ing from  the  magnitude  of  the  crime — but  that  would 
operate  primd  facie  adversely  to  the  prisoners — arising, 
too,  from  the  motive  which  impelled  the  parties  engaged  in 
these  acts  to  commit  them,  the  motive  assigned  being  to 
put  down  a turbulent  set  of  lawbreakers,  and  it  is  believed 
that  such  a purpose,  good  in  itself,  is  approved  of  or  is  not 
condemned,  although  effected  by  the  most  violent  and 
unlawful  means.  That  there  is  much  force  in  this  state- 
ment is  true,  and  particularly  in  and  about  the  locality 
where  these  acts  happened,  and  where  the  prisoners  reside, 
and  arising  also  from  the  counter-feeling  entertained 
against  the  unfortunate  family  who  were  massacred,  and 
upon  whom  were  laid  all  the  sins  of  the  neighbourhood. 
There  is  also  much  truth  in  this  ground.  But  whether 
these  matters  will  stand  in  the  way  of  a fair  and  impartial 
trial  being  had  in  this  county  is  nevertheless  the  question. 
The  county  is  very  large  and  populous.  It  can  scarcely 
be  that  in  such  a county,  with  the  perfect  means  there  are 
for  sifting  and  selecting  the  twelve  men  to  be  ultimately 
chosen  who  are  to  pass  upon  the  case,  that  a panel  of  dis- 
interested and  impartial  jurors  cannot  be  procured.  It 
may  be  also  that  the  same  reasons  which  it  is  believed 
may  or  will  operate  here  to  prejudice  the  trial,  will  equally 
apply  if  the  place  of  trial  be  changed  to  another  county, 
because  the  like  publications  and  comment  in  the  public 
press  which  have  been  made  here,  have  been  made  in  the 
other  counties  in  the  Province,  so  that  every  particular  of 
this  extraordinary  case,  and  all  that  has  been  published 
about  it,  have  found  their  way  into  every  settlement  and 
family  in  this  Province  and  far  beyond  it  * *.  But  to 
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justify  me  in  making  the  change  asked  for,  I must  be 
satisfied  that  it  is  expedient  to  the  ends  of  justice  that  it 
should  be  so  changed,  and  I cannot  say  that  I am  satisfied 
that  it  is  clearly  made  out  that  there  is  a fair  and  reason- 
able probability  of  partiality  or  prejudice  in  the  jurisdic- 
tion within  which  the  indictment  would  otherwise  be 
tried : Archbold’s  Pleading  and  Evidence  in  Criminal 
Cases,  18th  ed.,  p.  100.” 

Now,  apart  from  the  motive  of  the  crime  charged,  the 
reasoning  above  set  forth  applies  with  equal  force  in  this 
case,  with  this  difference,  however,  that  the  cause  of  all 
the  sympathy,  which  has  created  the  anxiety  of  the  prose- 
cution, is  on  behalf  of  a young  man,  a bank  clerk,  who  is 
hardly  known  outside  of  the  town  of  Napanee,  so  far  as 
the  county  of  Lennox  and  Addington  is  concerned  ; and 
he  belongs  to  a class  who  do  not,  as  a general  thing,  mix 
among  the  class  of  men  in  the  county  from  which  a jury 
would  be  empannelled ; and,  therefore,  if  there  is  any 
sympathy  created  on  his  behalf,  I cannot  believe  that  it 
exists  to  such  an  extent  as  to  affect  the  minds  of  such 
men  as  the  Crown,  with  its  rights,  cannot  guard  against 
being  empanelled  to  try  the  case. 

The  affidavits  on  behalf  of  the  Crown  shew  that,  so  far 
as  the  public  press  is  concerned,  the  whole  of  the  evidence 
and  such  comments  as  have  been  made  thereon,  have  been 
sent  broadcast  through  the  press  into  every  settlement 
and  family  in  this  Province. 

I think  in  this  case,  however,  as  Sir  Adam  Wilson 
thought  in  Regina  v.  Carroll  et  al.y  that  the  Crown  prose- 
cutor has  done  that  which  he  was  bound  to  do,  in  the 
interest  of  the  public,  and,  so  far  as  the  learned  counsel 
who  appeared  for  the  Crown  before  me  is  concerned,  I can 
say  he  has  done  so  with  sound  discretion.  The  accused 
have  the  legal  right  to  be  tried  in  Napanee,  and,  whatever 
that  right  may  be  worth,  I have  not  the  power  to  take  it 
from  them  unless  I have  the  sanction  of  the  law,  and  that 
sanction  I do  not  think  I have  on  this  occasion. 

In  The  King  v.  Holden  and  another  (1833),  5 B.  & Ad. 
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347,  an  indictment  found  at  Suffolk  Lent  Assizes,  1833,  on  a 
charge  of  felony  preferred  in  September,  1832,  was  removed 
into  the  King’s  Bench  by  certiorari,  and  a motion  made  to 
award  a venire  into  another  county,  on  a suggestion  that  a 
fair  trial  could  not  be  had  in  Suffolk  ; in  support  of  which 
application  many  affidavits  were  put  in,  sworn  in  the 
Autumn  of  1832,  shewing  that  a strong  prejudice  existed  in 
Suffolk  against  the  defendants,  on  the  subject  of  this  charge. 
The  Court  held  that  there  were  not  sufficient  grounds  laid 
for  removing  the  indictment  from  the  body  of  a large 
county,  and  discharged  the  rule.  The  case  was  very  fully 
and  exhaustively  argued  by  Byles,  who  shewed  cause,  and 
by  Sir  James  Scarlett  and  B.  Andrews,  contra.  The  Court 
was  Denman,  C.  J.,  Littledale,  Parke,  and  Patteson,  JJ. 
Denman,  C.  J.,  in  his  judgment,  referred  to  the  alleged 
prejudices,  etc.,  and  to  the  power  of  the  Court  at  that  time 
(1833),  and  he  said  : “ I apprehend  that  the  power  of 

changing  the  place  of  trial  whenever  it  is  necessary  for  the 
purpose  of  securing,  as  far  as  possible,  a fair  investigation, 
is  a part  of  the  jurisdiction  of  this  Court ; and  that  that 
power  may  be  exercised,  where  it  is  absolutely  necessary, 
in  cases  of  felony.  Instances  have  occurred  in  which  this 
has  been  done  for  the  purpose  of  removing  the  trial  from 
limited  jurisdictions  ; but  there  does  not  appear  to  be  any 
in  which  it  has  been  done  with  respect  to  a county  at 
large : and  I should  think  such  a proceeding  could 
not  be  necessary  where  the  removal  must  be  from  one 
great  county  to  another  * *.  There  is  nothing  to  shew 

that  the  great  body  of  freeholders  and  others,  out  of  whom 
the  jury  would  be  formed,  are  likely  to  be  prejudiced, 
except  by  those  feelings  which  arise  from  the  nature  of 
the  offence,  and  which  are  common  to  all  counties.  When 
men  are  summoned  into  a jury  box  to  decide  upon  a case 
of  felony,  such  prejudice  is  very  apt  to  die  away  : it  is  a 
kind  of  feeling  which  juries  are  learning  more  and  more 
to  lay  aside ; and  we  should  rather  relax  that  disposition 
by  being  too  ready  to  suppose  that  they  would  be  influ- 
enced by  unjust  impressions.”  The  other  members  of  the 
Court  concurred. 
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I have  also  referred  to  and  considered  the  following 

o 

English  and  Irish  cases  : The  Queen  v.  Phelan  (1881),  14 
Cox  579,  where  the  place  of  trial  was  changed  on  the  applica- 
tion of  the  Crown,  on  the  ground — the  crime  being  murder 
— that  the  case  had  twice  been  ready  for  hearing,  once  in 
the  local  venue  and  once  in  the  venue  fixed  by  the  Winter 
Assizes  Act,  and  on  both  these  occasions  the  trial  was  post- 
poned on  the  ground  that  an  impartial  trial  could  not  be 
had  ; ifc  appearing  on  affidavit  that  large  numbers  of  the 
jurors  who  would  try  the  case,  were  members  of  an  associa- 
tion called  “ The  Land  League,”  which  had  subscribed  to  the 
defence  of  the  prisoners,  the  crime  being  of  an  agrarian 
character.  This  case  was  referred  to  by  Mr.  McCarthy, 
but  the  judgment  of  Mr.  Justice  Fitzgerald  shews  that  no 
other  order  could  possibly  have  been  made  in  the  case, 
and,  in  my  judgment,  does  not  help  the  Crown  on  this 
application. 

Then  Mr.  Nesbitt  cited  Rex  v.  H arris  { 1762),  3 Burr.  1330, 
a very  old  case,  where  it  was  held  that  the  venue  would  not 
be  changed  except  on  very  strong  grounds.  Lord  Mans- 
field in  his  judgment  says:  “Now,  in  the  present  case, 

this  general  swearing  to  apprehension  and  belief  only,  is 
not  a sufficient  ground  for  entering  such  a suggestion.” 
Also  The  Queen  v.  Fay  (1872),  6 Ir.  R.  C.  L.  436  ; Regina 
v.  Casey  (1877),  13  Cox  614;  The  People  v.  Congleton  (1872), 
44  Cal.  R.  at  p.  95;  and  Mr.  Middleton,  for  Holden,  referred 
to  Brown  v.  The  State  (1869),  18  Ohio  St.  R.  496. 

I must,  therefore,  decline  to  make  the  order  asked  for. 
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Dawson  v.  London  Street  Railway  Company. 

Discovery — Examination  of  Officers  of  Street  Railway  Company — Con- 
ductor and  Motorman. 

. 

In  an  action  for  damages  for  bodily  injuries  sustained  by  a pedestrian  by 
reason  of  the  negligent  management  and  operation  of  a car  of  the 
defendants,  an  incorporated  company  : — 

Held,  that  the  conductor  and  motorman  of  the  car  were  officers  of  the 
company  examinable  for  discovery ; but,  as  the  plaintiff  had  already 
examined  the  general  manager,  she  must  elect  which  of  the  above 
officers  she  would  examine,  under  Rule  439  (2). 

[September  24,  1898. — Falconbridge,  J.] 
[October  8,  1898. — Divisional  Court.'] 

An  appeal  by  the  plaintiff  from  an  order  of  the  junior 
local  Judge  at  London  dismissing  a motion  by  the  plaintiff 
for  an  order  for  the  examination  for  discovery,  as  officers 
of  the  defendants  an  incorporated  company,  of  Thomas 
Rey craft,  a car  motorman,  and  James  McCaffery,  a car 
conductor,  in  the  employment  of  the  defendants ; the  action 
being  to  recover  damages  for  bodily  injuries  sustained  by 
Mary  Amelia  Dawson,  the  plaintiff,  by  being  run  down, 
when  on  foot,  by  a car  of  the  defendants  in  charge  of  the 
two  men  sought  to  be  examined,  owing,  as  she  alleged,  to 
the  negligent  management  and  operation  of  the  car.  Mr. 
Carr,  the  general  manager  of  the  defendant  company,  had 
been  previously  examined  by  the  plaintiff.  The  Rule  upon 
the  subject  is  as  follows : — 

439. — (1)  A party  to  an  action  or  issue,  whether  plaintiff 
or  defendant,  or,  in  the  case  of  a corporation,  one  of  the 
officers  of  such  corporation,  may  without  any  special  order, 
and  any  one  who  has  been  one  of  the  officers  of  such  cor- 
poration may,  by  order  of  the  Court  or  a Judge,  be  orally 
examined  before  the  trial  touching  the  matters  in  ques- 
tion, by  any  party  adverse  in  interest  * * . 

(2)  After  the  examination  of  one  officer  of  the  corpora- 
tion, a party  shall  not  be  at  liberty  to  examine  any  other 
officer  without  the  order  of  the  Court  or  a Judge. 
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The  appeal  was  heard  by  Falconbridge,  J.,  sitting  in 
Chambers  at  London,  on  the  17th  September,  1898. 

W.  J.  Harvey , for  the  plaintiff. 

Hellmuth,  for  the  defendants. 

Judgment  was  delivered  on  the  24th  September,  1898. 

Falconbridge,  J. — The  authorities,  reference  to  which 
I subjoin,  are  not  at  all  in  accord,  and  I am  given  to  under- 
stand that  an  ultimate  and  binding  decision  will  be  sought 
in  the  present  case,  so  that  I shall  not  add  to  the  litera- 
ture on  the  subject  further  than  to  say  that,  in  my  opinion, 
the  two  persons  named  in  the  notice  of  appeal  are  exami- 
nable. 

I have  not  overlooked,  but  I cannot  give  effect  to,  Mr. 
Hellmuth’s  contention  that  the  introduction  by  the  new 
Rule  461  (2)*  of  an  extension  of  the  right  to  use  as  evi- 
dence at  the  trial  depositions  of  officers  of  a corporation, 
is  a reason  for  the  Court  regarding  with  more  strictness  ’ 
the  right  to  examine  such  officers  for  discovery. 

See  Odell  v.  City  of  Ottawa  (1888),  12  P.  R.  444  ; Leitck 
v.  Grand  Trunk  R.  W.  Co.  (1888-90),  ib.  541,  671,  13  P.  R. 
369 ; Kniglit  v.  Grand  Trunk  R.  W.  Co.  (1890),  13  P.  R. 
386  ; Leach  v.  Grand  Trunk  R.  W.  Co.  (1890),  ib.  388,  467 ; 
Fowle  v.  Canadian  Pacific  R.  W.  Co.  (1890),  ib.  413  ; 
Thomas  v.  Grand  Trunk  R.  W.  Co.  (1892),  12  C.  L.  T.  Occ. 
N.  42;  Webster  v.  City  of  Toronto  (1892),  15  P.  R.  21  ; 
Schmidt  v.  Town  of  Berlin  (1894),  16  P.  R.  242  ; Henderson 
v.  Canada  Atlantic  R.  W.  Co.  (1897),  17  P.  R.  337 ; Rules 
191,  439,  461  ; Snow’s  Annual  Practice,  1898,  p.  614  ; an 
Act  respecting  the  London  Street  Railway  Company,  59 
Viet.  (0.)  ch.  105,  sec.  25,  clauses  ( h ),  (i),  (j),  ( k),  and  (£) 
(p.  510). 

The  plaintiff’s  appeal  will  be  allowed  with  costs,  here 
and  below,  to  be  costs  in  the  cause  to  her  in  any  event. 

* Where  an  officer  of  a corporation  has  been  examined  under  Rule  439 
the  whole  or  any  part  of  the  examination  may  be  used  as  evidence  by  any 
party  adverse  in  interest  to  the  corporation.  * * 


.XVIII.]  DAWSON  V.  LONDON  STREET  R.  W.  CO. 


225 


The  examination  will  be  stayed  for  sufficient  time  to 
enable  the  defendants  to  get  their  appeal  in  motion. 

The  defendants  appealed  from  this  decision,  and  their 
appeal  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  and  Robertson,  J.,  on  the  7th  October,  1898. 

Hellmuth , for  the  defendants. 

W.  J.  Harvey,  for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — By  the  original  Act  of  incorporation  the 
defendants  were  empowered,  by  and  through  their  direc- 
tors, to  pass  by-laws  for  the  “ appointment  * * and 

duties  of  all  officers,  agents,  clerks,  workmen  and  servants  ” 
of  the  company : 36  Viet.  ch.  99,  sec.  8 (O.).  Pursuant  to 
this  power  a by-law  was  made  containing  the  following 
provisions  : 

“ There  shall  be  not  less  than  two  men  in  charge  of  each 
motor  car.” 

“ Careful,  sober  and  civil  agents,  conductors  and  officers 
shall  at  all  times  be  employed  to  take  charge  of  the  cars 
on  the  railway.  ” 

“ It  shall  be  the  duty  of  the  motorman  in  charge  of  cars 
while  on  the  road  to  keep  diligent  watch  for  all  teams, 
carriages  and  persons  on  foot,  either  upon  the  track  or 
moving  towards  it,  and  to  stop  the  car  in  the  shortest  time 
and  space  possible,  on  the  slightest  appearance  of  danger.” 

Then  follow  the  duties  of  the  conductor  as  to  announcing 

o 

the  names  of  streets,  and  not  allowing  persons  to  enter  or 
leave  cars  in  motion,  and  directing  both  conductors  and 
motormen  to  bring  the  cars  to  a stop  at  street  intersec- 
tions, etc. : see  59  Viet.  ch.  105,  p.  510. 

It  appears  that  the. two  men  in  charge  of  each  car  are 
the  conductor  and  motorman ; and  the  conductor  expressly, 
and  the  motorman  impliedly,  is  classed  in  the  by-law  with 
agents  and  officers  of  the  company.  These  persons  are 
put  in  charge  of  the  car,  have  control  of  it,  and  are  res- 
ponsible for  its  due  management.  Special  duties  of  super- 
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vision  are  imposed  upon  the  motorman  with  reference  to 
pedestrians  on  the  street,  and  large  discretionary  powers 
of  stopping  the  car  are  intrusted  to  him.  It  does  not 
appear  to  me  that  the  proper  meaning  of  “ officer  ” is  vio- 
lated by  applying  it  to  both  motorman  and  conductor 
when  on  active  service  in  running  the  car.  They  repre- 
sent the  company  in  that  service,  and  without  them  the 
functions  of  the  company  become  impossible.  “Officer/" 
in  the  Century  Dictionary  has  under  its  first  meaning  this  : 
“One  who  fills  some  position  involving  responsibility,  to 
which  he  has  been  formally  appointed.”  In  Re  Western 
Counties  Steam  Bakeries  Co.,  [1897]  1 Ch.  at  p.  627,  Lind- 
ley,  L.  J.,  says : “ To  be  an  officer  there  must  be  an  office,  and 
an  office  imports  a recognized  position  with  rights  and 
duties  annexed  to  it.”  As  used  in  the  Rules,  it  is  right  to 
read  it  literally,  and  to  give  it,  adopting  the  language  of 
Coleridge,  J.,  “ a popular  extended  meaning,  and  not  that 
to  be  found  in  the  law  treatises  : ” The  King  v.  Mayor , etc.,, 
of  Bridgewater  (1837),  1 N.  & P.  466  ; S.  C.,  6 A.  & E.  339  ; 
approved  in  The  Queen  v.  Local  Government  Board  (1874) 
L.  R.  9 Q.  B.  at  p.  151. 

The  same  line  of  reasoning  which  is  used  in  Leitch  v. 
Grand  Trunk  R.  W.  Co.  (1888-90),  12  P.  R.  541,  by  Mac- 
Mahon,  J.,  and  more  fully  by  the  three  Judges  of  the  Divi- 
sional Court  in  the  same  case  in  appeal,  12  P.  R.  671,  and 
affirmed  in  appeal  by  an  equal  division  of  the  Court,  13 
P.  R.  369,  may  be  invoked  to  sustain  the  conclusion  that 
the  conductor  is  an  officer,  and  by  parity  of  reason — from 
parity  of  responsibility  and  control — that  the  motorman 
is  also  an  officer  upon  the  moving  car. 

As  the  defendants’  general  manager  has  already  been 
examined,  I think  the  further  examination,  under  Rule 
439  (2),  should  be  restricted  to  one  of  these  subordinate 
officers,  at  the  election  of  the  plaintiff*,  and  to  this  extent 
the  order  in  appeal  should  be  modified. 

Costs  of  this  appeal  and  of  the  appeal  to  Falconbridge, 
J.,  should  be  in  the  cause. 

Robertson,  J.,  concurred. 
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Smythe  v.  Martin  et  ux. 

Pleading — Statement  of  Claim— Extension  of  Claim  made  in  Writ  of 
Summons — Rule  2/fli.. 

The  writ  of  summons  in  an  action  by  mortgagee  against  mortgagor  was 
indorsed  with  a claim  for  an  injunction  to  restrain  waste.  The  state- 
ment of  claim  went  further  and  claimed  to  recover  possession  of  the 
land  in  respect  of  which  the  injunction  was  sought  : — 

Held , that  what  was  claimed  by  the  pleading  was  an  “ extension  ” of 
what  was  claimed  by  the  writ,  within  the  meaning  of  Rule  244. 

United  Telephone  Co.  v.  Taslcer  (1888),  59  L.  T.  N.  S.  852,  and  Cave  v„ 
Crew  (1893),  41  W.  R.  359,  3 R.  401,  distinguished. 

[October  10,  1898. — Divisional  Court.] 

An  appeal  by  the  defendants  from  an  order  of  Armour, 
C.  J.,  in  Chambers,  reversing  an  order  of  one  of  the  local 
Judges  at  Sandwich  whereby  paragraph  9 of  the  statement 
of  claim  and  paragraph  2 of  the  prayer  for  relief  were 
stricken  out. 

The  indorsement  on  the  writ  of  summons  was  as 
follows  : — 

“ The  plaintiffs  claim  is  for  an  injunction  to  restrain 
the  defendants  from  cutting  timber  or  trees  on  the  follow- 
ing described  lands  or  from  removing  sand  from  the 
beach  ” (describing  the  lands). 

The  statement  of  claim  alleged  : 

(2)  That  the  defendants  were  the  owners,  subject  to 
mortgages,  of  the  lands  described  in  the  indorsement  of  the 

writ. 

(3  and  4)  That  the  plaintiff  was  the  assignee  of  a 
mortgage  upon  such  lands  and  also  a mortgagee  by  another 
mortgage. 

(5)  That  the  time  for  payment  of  both  instruments 
had  elapsed  and  the  defendants  had  not  made  the 
payments,  and  were  in  occupation. 

(6)  That  notice  of  sale  had  been  served  on  the 
defendants. 

(7)  That  the  defendants  had  committed  waste  upon  the 
mortgaged  lands. 
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(8)  That  the  plaintiff  had  obtained  an  interim  injunc- 
tion restraining  the  defendants  until  the  trial  of  this 
action  from  committing  waste. 

(9)  That  the  defendants  were  in  possession  of  the  lands 
and  had  refused  to  give  them  up. 

The  prayer  was  for : 

(1)  An  order  making  the  injunction  perpetual. 

(2)  Possession  of  the  lands. 

By  Rule  244,  a new  Rule  made  in  1897  : — 

“ Wherever  a statement  of  claim  is  delivered  the  plain- 
tiff may  therein  alter,  modify,  or  extend  his  claim  without 
any  amendment  of  the  indorsement  of  the  writ.” 

The  local  Judge  struck  out  paragraph  9 and  paragraph 
2 of  the  prayer  on  the  ground  that  the  adding  of  a claim 
for  possession  was  not  an  “ alteration,  modification,  or 
extension  ” of  the  claim  as  indorsed  on  the  writ. 

The  local  Judge’s  order  having  been  reversed  by 
Armour,  C.  J.,  the  defendants  appealed  to  a Divisional 
Court,  and  their  appeal  was  heard  by  Rose  and  Mac- 
Mahon,  JJ.,  on  the  10th  October,  1898. 

F.  C.  Cooke,  for  the  defendants,  supported  the  appeal 
and  relied  on  United  Telephone  Co.  v.  Tasker  (1888),  59 
L.  T.  N.  S.  852 ; Cave  v.  Crew  (1893),  41  W.  R.  359,  3 R. 
401  ; and  McLean  v.  McLean  (1897),  17  P.  R.  440. 

H.  Cassels,  for  the  plaintiff,  contended  that  the  Rule 
was  wide  enough  to  cover  an  additional  claim  such  as  this, 
and  also  that  the  departure  was  warranted  by  the  practice 
before  the  making  of  the  Rule.  He  cited  Johnson  v. 
Palmer  (1879),  4 C.  P.  D.  258  ; Sowden  v.  Sowden  (1868), 
4 P.  R.  276 ; Huggins  v.  Guelph  Barrel  Co.  (1879),  8 P.  R. 
170 ; Lainchberry  v.  Dunn  (1889),  9 C.  L.  T.  Occ.  N. 
412 ; Boss  v.  Edwards  (1893),  15  P.  R.  150,  at  pp.  151 
and  154;  Me  Nab  v.  Macdonnell  (1892),  ib.  14;  Holland 
v.  Leslie , [1894]  2 Q.  B.  346  ; Hogaboom  v.  MacCulloch 
(1897),  17  P.  R.  377. 

Cooke,  in  reply. 
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Rose,  J.  (at  the  conclusion  of  the  argument) — T do  not 
think  that  it  is  necessary  to  reserve  judgment  upon  this 
motion  by  way  of  appeal.  It  has  been  very  fully  argued, 
the  authorities  have  been  brought  to  our  attention,  and 
we  have  had  an  opportunity  of  examining  them  and  the 
Rule  which  has  been  under  discussion. 

The  facts  of  this  case,  I think,  afford  an  illustration  of 
the  meaning  of  the  Rule.  They  appear  from  the  state- 
ment of  claim,  not  so  fully  (indeed  not  sufficiently  fully,  I 
think),  from  the  particulars  indorsed  upon  the  writ. 

The  parties  sustain  the  relation  of  mortgagor  and  mort- 
gagee. The  claim  arose  out  of  that  relation,  and  in  respect 
of  the  land  mortgaged.  When  the  writ  was  issued,  the 
mortgagee  intended  to  claim  from  the  Court  an  order  res- 

o o 

training  the  defendants  from  injuring  this  land,  from 
affecting  the  security,  from  committiug  waste.  When  she 
came  to  have  her  statement  of  claim  drawn,  she  desired 
more  ; she  desired  not  only  that  the  property  should  be 
protected,  but  that  the  defendants,  the  mortgagors,  being 
in  default,  she  (the  plaintiff)  should  have  an  order  for  the 
possession  of  the  land.  And  so  in  the  statement  of  claim, 
after*  stating  the  relation  between  them,  the  contract 
between  them,  and  the  land  in  respect  of  which  the  con- 
tract was  made,  she  set  out  the  facts  upon  which  she  made 
a claim  in  addition  to,  and  by  way  of  what  may  be  said  in 
one  sense,  and  I think  fairly,  to  be  an  extension  of,  the  claim 
made  upon  the  writ.  If  this  is  not  an  extension  of  the 
claim  wdthin  the  meaning  of  the  Rule,  I think  the  Rule 
is  idle. 

The  two  cases,  decisions  of  the  Courts  in  England,  cited 
by  the  defendants,  are  not,  I think,  in  point  so  as  to  govern. 
In  each  of  these  cases  quite  distinct  and  dissimilar  claims 
were  made.  In  the  one  action  of  Gave  v.  Crew  (1893),  41 
W.  R.  359,  without  referring  fully  to  the  facts  which  may 
be  found  in  the  judgment  and  in  the  statement  of  the 
case,  it  is  perfectly  clear  that  the  claims  were  distinct,  not 
arising  out  of  the  contract  or  the  dealings  with  reference 
to  the  property  in  respect  of  which  the  two  claims  arose. 


230 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


And  the  other  ease,  of  The  United  Telephone  Go.  v.  Tasker 
(1888),  59  L.  T.  N.  S.  852,  also  is  an  illustration  of  quite 
distinct  and  dissimilar  claims,  not  arising  out  of  one  con- 
tract, nor  in  respect  of  one  property. 

I think  the  order  of  the  learned  Chief  Justice  must  be 
sustained,  and  the  appeal  dismissed  ; and  the  costs,  costs 
to  the  plaintiff  in  any  event. 

Mac  Mahon,  J. — I quite  concur  with  what  has  fallen  from 
my  learned  brother  ; and  I think  Mr.  Justice  Kekewich 
would,  in  Gave  v.  Grew,  have  reached  a different  conclu- 
sion except  for  the  reason  I stated  during  the  argument. 
He  points  out  that  if  the  amendment  were  allowed,  as 
set  out  in  the  statement  of  claim,  it  would  prevent  the 
defendant  from  taking  advantage  of  the  arbitration  clause 
inserted  in  the  articles  of  co-partnership ; and  without 
expressing  a very  decided  opinion  upon  the  point,  he  seems 
to  have  considered  that  the  addition  could  have  been 
properly  made  to  the  statement  of  claim  had  it  not  been 
for  that  clause  in  the  partnership  articles. 

Rose,  J. — Then  the  order  will  be  as  stated. 
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Delap  v.  Robinson  et  al. 

Interim  Injunction — Undertaking  for  Damages — Foreign  Plaintiff. 

Where  a plaintiff  before  prosecuting  an  action  is  required  to  give  security 
for  costs,  as  where  he  resides  out  of  the  jurisdiction,  he  must  also  give 
the  undertaking  for  damages  of  a responsible  person  within  the  juris- 
diction as  one  term  of  getting  an  interlocutory  injunction. 

[October  31,  1898.—  Boyd,  C.] 

On  the  18  th  October,  1898,  an  application  was  made  by 
the  plaintiff  for  an  order  continuing  an  injunction  restrain- 
ing the  defendants  until  the  trial  from  .dealing  with  fifty 
shares  of  the  stock  of  the  Great  North-West  Central 
Railway  Company,  which  were  claimed  by  the  plaintiff  as 
his  property  ; and  an  order  was  on  that  day  pronounced  by 
Boyd,  C.,  continuing  the  injunction,  upon  the  usual  under- 
taking being  given. 

Upon  settling  the  order  the  defendants  insisted  that,  as 
the  plaintiff  resided  in  England,  there  should  be  an  under- 
taking on  his  behalf  from  some  responsible  person  in  the 
jurisdiction  ; and  the  question  was  spoken  to  before  the 
Chancellor  on  the  21st  October. 

G.  G.  Robinson , for  the  defendants,  cited  Kerr  on  Injunc- 
tions, 2nd  ed.  (1878),  p.  556  ; Seton  on  Decrees,  p.  174. 

Arnoldi,  Q.C.,  for  the  plaintiff.  The  passages  cited  from 
the  two  text  books  purport  to  be  based  on  Hamilton  v. 
Board  (1863),  1 N.R.  379,  which  does  not  support  the  propo- 
sition of  the  texts.  Snow’s  Annual  Practice,  1897,  p.  1307, 
indicates  that  such  an  undertaking  as  is  asked  here  is  not 
required  by  the  practice  in  England,  and  it  has  never  been 
imposed  in  this  Province. 

Judgment  was  delivered  on  the  31st  October,  1898. 

Boyd,  C. — An  undertaking  for  damages  is  the  price  of 
an  interlocutory  injunction.  The  Court  makes  the  under- 
taking a condition  of  granting  an  injunction.  This  is  now 
the  settled  rule  of  the  Court : Tucker  v.  New  Brunswick 
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Trading  Co.  of  London  (1890),  44  Ch.  D.  at  p.  252.  Though 
it  was  regarded  as  an  unusual  thing  in  1838  : Bickford  v. 
Skewes,  2 Coop.  t.  Cott.  59  : yet  it  was  soon  after  sanctioned 
(1842)  by  Knight  Bruce,  V.-C.,  as  pointed  out  by  Jessel,  M. 
R.,  in  Smith  v.  Day  (1882),  21  Ch.  D.  at  p.  424  ; and  as  said 
by  Lord  Justice  Giffard  in  Ex  p.  Anderson  (1870),  L.  R.  5 
Ch.  at  p.  480,  “ It  is  only  since  a somewhat  recent  date  that 
these  undertakings  have  been  introduced  into  the  Court  of 
Chancery,  but  they  are  essential  to  the  ends  of  justice.” 
The  further  course  of  development  in  the  matter  is  dis- 
cussed by  Kekewich,  J.,  in  East  Motesey  Local  Board  v. 
Lambeth  Waterworks  Co.,  [1892]  3 Ch.  at  p.  299  ; and  in 
Attorney-General  v.  Albany  Hotel  Co.,  [1896]  2 Ch.  696. 

The  practice  is  laid  down  in  Seton  on  Decrees  that  if 
the  plaintiff  is  out  of  the  jurisdiction  an  undertaking  must 
be  given  by  his  London  agents  or  some  responsible  person 
vol.  1,  p.  174,  ed.  of  1877  : and  this  is  continued  in  the 
last  edition,  1891,  vol.  1,  p.  456.  The  same  practice  is 
recognized  as  prevailing  in  Ontario  in  a well  considered 
article  in  the  Canadian  Law  Times,  vol.  12,  p.  225.  And  it 
has  passed  into  the  commonly  cited  text  books  on  Injunc- 
tions : Kerr,  3rd  ed.,  p.  627  ; and  Joyce,  vol.  2,  p.  1307.  In  the 
American  States  it  may  be  noted  that  interlocutory  injunc- 
tions are  not  granted  unless  security  is  given  against  the 
consequences,  by  bond  with  sureties  : High  on  Injunctions,. 
3rd  ed.,  sec.  1619.  In  Anglo- Danubian  Co.  v.  Rogerson 
(1864),  10  Jur.  N.  S.  87,  Romilly,  M.  B.,  likened  the  posi- 
tion of  a limited  company  in  regard  to  the  undertaking  to 
that  of  a plaintiff*  residing  abroad,  and  required  some  res- 
ponsible person  to  intervene.  Though  the  manner  was 
relaxed  in  regard  to  a limited  company  by  Kekewich,  J., 
in  Manchester,  etc.,  Co.  v.  Parkinson  (1888),  60  L.  T.  N.  S. 
47,  so  that  he  allowed  counsel  to  undertake,  yet  I think 
that  a proper  result  of  all  that  I have  said  is  that  where 
a plaintiff  before  prosecuting  the  action  is  required  to  give 
security  for  costs,  he  must  also  give  the  guarantee  of  a 
responsible  person  within  the  jurisdiction  as  one  term  of 
getting  an  interlocutory  injunction. 
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I understand  that  the  plaintiff  has  been  required  to  give 
security  for  costs  in  this  case,  and  the  property  he  may 
have  in  the  way  of  shares  in  the  Great  North-West  Cen- 
tral Railway  Company  is  not  of  such  a character  as  would 
dispense  with  the  necessity  of  giving  such  security.  Nor 
should  it  be  sufficient  to  dispense  with  getting  some  proper 
person  to  sign  an  undertaking  on  this  application,  which 
is  to  be  filed  with  the  registrar,  or  the  signature  may  be  in 
the  registrar’s  book. 

E.  B.  B. 


Crawford  et  al.  v.  Broddy  et  al. 


Costs — Appeal  as  to — Error  in  Principle — Recovery  of  Land — Construction 
of  Will — Improvements  under  Mistake  of  Title — Reference. 

The  plaintiffs  claimed  a farm,  a portion  of  the  estate  of  their  father, 
under  an  executory  devise  over  to  them  in  his  will,  after  the  life  estate 
of  their  brother.  The  defendants  were  the  executors  of  the  will  of  the 
brother’s  grantee,  and  were  in  possession  of  the  farm,  asserting  that 
their  grantor’s  estate  was  in  fee.  The  plaintiffs  claimed,  in  the  alterna- 
tive, as  two  of  the  heirs-at-law  of  their  brother,  upon  the  ground  that 
the  conveyance  to  the  defendants’  testator  was  void  for  mental  inca- 
pacity and.  fraud.  The  plaintiffs  succeeded  upon  their  first  contention, 
and  were  awarded  possession  of  the  farm,  subject  to  payment  for  the 
defendants’  improvements,  less  the  rents  received  by  them  : — 

Held,  that,  as  the  whole  estate  of  the  original  testator  was  not  before  the 
Court,  nor  the  executors,  nor  all  the  persons  representing  that  estate, 
it  was  impossible  to  give  costs  out  of  it  in  the  ordinary  sense,  and  an 
appeal  lay  from  the  judgment  of  the  High  Court  ordering  the  costs  to 
be  paid  out  of  the  farm  in  question,  which  was  wrong  in  principle.  The 
costs  should  be  disposed  of,  in  the  manner  mentioned  in  the  judgment, 
as  in  an  ordinary  action  for  the  recovery  of  land,  in  which  the  plaintiffs 
had  succeeded,  subject  to  a claim  for  and  a balance  found  due  to  the 
defendants  for  improvements  under  mistake  of  title. 

[April  16,  1898. — The  Court  of  Appeal .] 

An  appeal  by  the  plaintiffs  from  the  judgment  of 
Falconbridge,  J.,  upon  further  directions  and  costs. 

The  plaintiffs  claimed  to  be  entitled  to  a farm  under  the 
will  of  Francis  Nixon.  The  action  was  dismissed  at  the 
trial,  but  the  Chancery  Divisional  Court  (25  O.  R.  635) 
reversed  the  judgment  of  the  trial  Judge,  and  gave  judg- 
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ment  for  the  plaintiffs,  with  a reference  to  the  Master  as 
to  improvements  made  by  the  defendants  or  their  testator, 
and  as  to  rents  received  by  them.  This  judgment  was 
reversed  by  the  Court  of  Appeal  (22  A.  R.  307),  but  restored 
by  the  Supreme  Court  of  Canada  (26  S.  C.  R.  345).  The 
reference  proceeded,  and  the  Master  made  his  report.  On 
appeal  therefrom  the  allowance  for  improvements  was 
fixed  at  $1,000,  leaving  a balance  due  to  the  defendants, 
over  and  above  $806.40  rents  received,  of  $193.60. 

The  judgment  appealed  against  directed  that  the  costs 
of  all  parties  of  the  trial,  of  the  motion  to  the  Divisional 
Court,,  of  the  reference,  and  of  the  motion  for  judgment  on 
further  directions  should  be  taxed,  and  that  the  payment 
thereof,  so  far  as  payable  to  the  defendants,  should  be  a 
charge  upon  the  land. 

The  appeal  was  heard  by  the  Court  of  Appeal  (Burton, 
C.  J.  O.,  Maclennan  and  Moss,  JJ.  A.,)  on  the  23rd  March, 
1898. 

J.  C.  Hamilton,  for  the  appellants,  the  plaintiffs,  con- 
tended that  the  judgment  was  wrong,  for  they  were 
practically  ordered  to  pay  their  own  costs  and  the  costs  of 
the  defendants  of  an  action  in  which  they  (the  plaintiffs) 
had  succeeded. 

W.  H.  McFadden,  for  the  defendants  Broddy  and  Ellis 
and  T.  J.  Blain,  for  the  defendant  Nixon,  contra. 

Judgment  was  delivered  on  the  16th  April,  1898. 

Maclennan,  J.  A. — Francis  Nixon  died  in  1856,  having 
duly  made  a will  disposing  of  several  parcels  of  land,  one  of 
which  was  devised  to  his  son  Francis.  In  1884  the  son 
Francis  conveyed  his  parcel  to  his  brother  Adam,  who 
entered  into  possession,  made  considerable  improvements, 
and  died,  having  by  will  devised  the  land  to  the  defendants 
as  executors  and  trustees  in  trust  to  dispose  of  the  same  as 
the}^  might  deem  in  the  interest  of  his  estate.  The  defendants 
took  possession  after  the  death  of  Adam,  their  testator,  and 
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at  the  time  of  the  action  were  in  possession  by  their  tenant. 
It  was  supposed  that  the  devise  to  Francis  was  either  in 
fee  simple  or  in  fee  tail.  If  the  latter,  the  entail  would 
have  been  barred  by  the  registration  of  the  deed  to  Adam, 
and  Adam  occupied  in  the  belief  that  he  was  the  owner 
in  fee  simple.  Francis  the  younger  died  in  September, 
1893,  some  time  after  his  brother  Adam,  and  on  the  5th 
February,  1894,  this  action  was  brought  by  the  plaintiffs, 
who  are  two  of  the  children  of  the  original  testator, 
claiming  that  their  brother  Francis  had  only  a life  estate, 
and  that  the  will  contained  an  executory  devise  over 
which  gave  the  land  to  them,  in  consequence  of  Francis 
having  died  without  issue.  The  plaintiffs  also  set  up  an 
alternative  case,  as  two  of  the  heirs-at-law  of  Francis, 
alleging  that  the  deed  to  Adam  was  void  on  the  ground 
that  Francis  was  mentally  incapable  of  making  it.  At  the 
trial  the  learned  J udge  dismissed  the  action  without  costs, 
holding  that  Francis  took  an  estate  tail  under  the  will, 
and  that  the  deed  from  him  to  Adam  was  not  void  for 
incapacity. 

The  Divisional  Court  reversed  the  judgment  of  the  trial 
Judge,  on  the  construction  of  the  will,  gave  judgment  for 
the  plaintiffs,  with  a reference  to  the  Master  as  to  improve- 
ments made  under  mistake  of  title  by  Adam  Nixon  or  the 
defendants,  his  executors,  and  as  to  rents  received  by  them. 
The  defendants  appealed  to  this  Court,  which  held  that 
Francis  took  an  estate  in  fee;  but  that  judgment  was  reversed 
by  the  Supreme  Court,  which  restored  the  judgment  of  the 
Divisional  Court.  By  the  judgment  of  the  Divisional  Court 
the  costs  of  the  action  and  of  the  motion  to  the  Divisional 
Court  were  reserved.  The  reference  has  been  had,  and  on 
appeal  from  the  report  the  allowance  for  improvements  was 
fixed  at  $1,000,  leaving  a balance  due  to  the  defendants  over 
and  above  $806.40,  the  rents  received,  of  $193.60.  The  case 
then  came  on  on  further  directions  before  Mr.  Justice 
Falconbridge,  who  made  an  order  vesting  the  land  in  the 
plaintiffs  for  all  the  interest  of  the  defendants  therein,  but 
subject  to  the  payment  of  $193.60  by  them  to  the  defendant 
32  —VOL.  xvm.  o.p.r. 
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Francis  Nixon,  and  subject  to  the  payment  of  the  costs. 
The  direction  as  to  costs  was  that  the  costs  of  all  parties  of 
the  original  trial,  of  the  motion  to  the  Divisional  Court 
against  the  judgment  at  the  trial,  the  costs  of  the  reference, 
and  of  the  motion  on  further  directions,  should  be  taxed, 
and  that  the  payment  thereof,  so  far  as  payable  to  the  defen- 
dants, should  be  a charge  upon  the  land. 

It  is  this  direction  as  to  the  costs  which  is  the  subject  of 
the  present  appeal  by  the  plaintiffs.  The  learned  Judge 
thought  it  wTas  a case  for  giving  the  costs  of  all  parties  out  of 
the  estate,  on  the  ground  that  the  litigation  was  caused  by 
the  testator  himself  by  making  a will  of  doubtful  meaning, 
and  he  relied  on  Davies  v.  Gregory  (1873),  L.  R.  3 P.  & D.  28. 
That  was  a case  of  contested  probate,  the  objection  being 
that  the  testator  was  not  of  sound  mind,  and  the  costs  of 
all  parties  were  allowed  to  be  paid  out  of  the  estate,  on 
the  ground  that  the  objection  was  reasonable.  The  pre- 
sent, however,  is  not  a case  of  that  kind,  and  with  great 
respect  I think  the  principle  is  inapplicable.  The  estate  of 
the  original  testator  is  not  all  before  us,  and  the  question 
concerns  only  one  single  parcel.  The  executors  of  that 
estate  are  not  before  us  either,  nor  are  all  the  persons 
interested.  It  is  therefore  impossible  to  give  costs  out  of 
the  estate,  in  the  ordinary  sense.  This  is  in  reality  an 
action  of  ejectment,  so  far  as  title  is  concerned,  and  the 
charge  for  improvements  gives  it  some  of  the  features  of  a 
redemption  action.  Although  the  defendants  are  trustees^ 
they  are  not  trustees  for  the  plaintiffs,  and  the  Judge  has 
determined  that  their  trusteeship  has  nothing  to  do  with 
the  land  in  question.  The  result  is  that  the  costs  ought 
to  be  disposed  of  as  in  an  ordinary  action  for  the  recovery 
of  land,  in  which  the  plaintiffs  have  succeeded  subject  to 
a claim  for,  and  a balance  found  due  to  the  defendants  for 
expenditure  in,  improvements.  Treating  the  case  in  that 
way,  I think  the  appeal  lies,  the  learned  Judge  having 
awarded  the  costs  on  a wrong  principle,  and  that  they 
should  be  disposed  of  as  follows.  The  case  made  by  the 
plaintiffs  at  the  trial  was  two-fold.  One  of  the  grounds- 
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was  fraud,  namely,  that  Adam  Nixon  had  taken  a deed 
from  his  brother  without  consideration,  knowing  that  he  was 
incapable  of  understanding  it.  On  that  ground  of  attack 
the  plaintiffs  failed,  and  although  they  succeeded  on  the 
other  ground,  I think  there  should  be  no  costs  of  the  trial 
to  either  party.  I think,  however,  the  plaintiffs  should 
have  the  costs  of  the  motion  to  the  Divisional  Court, 
although  they  renewed  their  contention  there  on  the  charge 
of  fraud.  The  defendants  have  already  paid  the  costs  of 
the  appeal  to  this  Court  and  to  the  Supreme  Court  of 
Canada,  and  the  costs  of  amending  the  judgment  of  the 
Divisional  Court  were  given  to  the  plaintiffs  in  any  event. 
The  costs  of  the  reference  were  not  claimed  by  Mr.  Ham- 
ilton for  the  plaintiffs,  but  he  contended  they  ought  not 
to  be  required  to  pay  them.  I think  that  is  the  proper 
disposition  to  make  of  them.  The  reference  was  for  the 
benefit  of  both  parties,  and  although  the  defendants  have 
succeeded  in  establishing  a lien  for  improvements,  they 
are  not,  therefore,  in  the  position  of  a mortgagee  or  chargee 
who  has  taken  possession  in  order  to  obtain  payment  of 
his  debt.  The  plaintiffs  should  also  have  the  costs  of  the 
motion  for  judgment,  although  I think  both  parties  should 
have  consented,  in  a simple  case  like  the  present,  to  turn 
the  appeal  from  the  Master’s  report  into  a motion  for  judg- 
ment on  further  directions. 

I therefore  think  the  appeal  should  be  allowed  with 

costs. 

Burton,  C.  J.  0.,  and  Moss,  J.  A.,  concurred. 
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Confederation  Life  Association  v.  Labatt. 

Notice  of  Trial — Close  of  Pleadings — Reopening — Order  Permitting  Third 
Parties  to  Defend. 

Where  a third  party  notice  had  been  served  by  the  defendant  before  the 
close  of  the  pleadmgs  between  the  plaintiffs  and  defendant,  but  the 
action  had  been  set  down  by  the  plaintiffs  to  be  tried  at  Toronto  without 
a jury  and  notice  of  trial  given  before  the  plaintiffs  were  aware  that 
such  third  party  notice  had  been  served,  and  before  notice  of  motion 
had  been  given  by  the  defendant  for  an  order  giving  directions  as  to 
the  trial : — 

Held,  that  the  order  made  upon  such  motion,  which  permitted  the  third 
parties  to  come  in  and  defend,  and  directed  that  the  issue  between  the 
defendant  and  the  third  parties  should  be  tried  at  the  same  time  as  the 
action,  reopened  the  pleadings,  and  they  were  not  closed  (the  third 
parties  having  delivered  a defence)  until  the  expiration  of  the  time  for 
replying  to  that  defence.  The  duty  of  the  plaintiffs  then  was  to  draw 
up  a new  record  of  the  pleadings,  including  in  it  the  defence  of  the 
third  parties,  enter  the  case  again  for  trial,  and  give  notice  of  trial  to 
the  defendant  and  third  parties,  under  Rule  542. 


[October  20,  1898. — The  Master  in  Chamber $.] 
[October  25,  1898. — Rose,  J.] 

An  application  by  the  MacWillie  Company  of  Toronto 
(Limited),  one  of  the  third  parties  served  by  the  defendant 
with  notice  under  Rule  209,  for  an  order  setting  aside  the 
notice  of  trial  served  by  the  plaintiffs  upon  the  applicants 
on  the  6th  October,  1898,  and  the  notice  of  trial  served  by 
the  defendant  upon  the  applicants  on  the  12th  October, 
1898,  upon  the  following  grounds  : — 

(1)  That  the  pleadings  were  not  closed  as  between  the 
defendant  and  the  applicants  at  the  time  of  the  service  of 
the  notice  of  trial. 

(2)  That  the  action  was  set  down  for  trial  by  the 
plaintiffs  before  the  pleadings  were  closed  as  between 
either  the  plaintiffs  or  the  defendant  and  the  applicants. 

(3)  That  the  notices  of  trial,  being  for  the  sittings  held 
at  Toronto  for  the  trial  of  actions  without  a jury,  were 
not  served  within  two  days  after  the  action  was  set  down 
for  trial. 

The  facts  were  as  follows  : — 

The  writ  of  summons  was  issued  on  the  1 6th  August, 
1898,  the  statement  of  claim  delivered  on  the  1st 
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September  following,  the  statement  of  defence  on  the 
8th  September,  and  a joinder  of  issue  by  the  plaintiffs  on 
the  13th  September.  On  the  14th  September  the  plaintiffs 
entered  the  action  for  trial  and  gave  notice  thereof  to  the 
defendant’s  solicitors,  and  within  two  days  thereafter  duly 
filed  their  notice  of  trial  with  the  proper  officer.  The 
action  was  then  placed  on  the  list  of  actions  for  trial  at 
the  sittings. 

On  the  7th  September,  1898,  the  defendant  served  his 
third  party  notice,  without  the  knowledge  of  the  plaintiffs  ; 
and  on  the  19th  September,  after  the  action  had  been  set 
down,  the  defendants  served  upon  the  plaintiffs  and  the 
third  parties  a notice  of  motion  for  an  order  for  directions 
as  to  the  trial  of  the  issues  between  the  defendant  and  the 
third  parties.  This  motion  was  heard  on  the  22nd 
September,  the  plaintiffs  and  the  third  parties,  as  well  as 
the  defendant,  appearing  by  counsel.  It  was  then  stated 
by  counsel  for  the  plaintiffs  that  the  action  had  been 
entered  for  trial  and  notice  of  trial  duly  given. 

By  the  order  then  made  the  third  parties  were  permitted 
to  deliver  a defence  to  the  plaintiffs’  action  and  the 
defendant’s  defence  within  four  days,  the  plaintiffs  and 
defendant  were  allowed  three  days  thereafter  to  reply,  and 
all  parties  were  allowed  discovery.  It  wras  also  ordered 
that  the  third  parties  were  to  be  bound  by  any  judgment 
against  the  defendant ; that  the  third  parties  were  to  be 
at  liberty  to  appear  by  counsel  and  take  such  part  in  the 
trial  of  the  action  as  the  trial  Judge  might  direct ; and  that 
the  question  of  liability  as  between  the  defendant  and  the 
third  parties  should  be  tried  after  the  trial  of  the  plaintiffs’ 
action,  as  the  trial  Judge  should  direct. 

On  the  1st  October  the  third  parties,  delivered  to  the 
plaintiffs  and  defendant  their  defence,  and  on  the  4tli 
October  the  plaintiffs  delivered  a reply  thereto,  in  which 
they  merely  joined-  issue ; the  defendant  delivered  no 
pleading  in  reply  to  the  defence  of  the  third  parties. 

On  the  Gth  October  the  plaintiffs  served  upon  the  third 
parties  a copy  of  the  notice  of  trial  which  had  been  served 
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on  the  defendants  on  the  14th  September,  and  on  the  12th 
October  the  defendant  also  served  a notice  of  the  action 
having  been  set  down  for  trial. 

On  the  6th  October  the  plaintiffs’  solicitors  drew  up  a 
new  record  of  the  pleadings,  including  in  it  the  defence  of 
the  third  parties,  and  duly  entered  it  with  the  proper  officer. 

Rule  542  provides  as  follows  : — 

(1)  Actions  to  be  tried  at  Toronto  without  a jury  may 
be  set  down  for  trial  by  either  party  immediately  after  the 
close  of  the  pleadings. 

(2)  Notice  of  trial  (which  may  be  according  to  Form 
No.  66)  shall  be  given,  by  the  party  setting  down  the 
action  for  trial,  within  2 days  thereafter,  and  he  shall, 
within  4 days  after  so  setting  down  the  action,  file  the 
notice  of  trial  and  proof  of  the  service  thereof,  with  the 
officer  by  whom  the  action  was  set  down. 

The  motion  was  heard  by  the  Master  in  Chambers  on 
the  17th  October,  1898. 

Kilmer,  for  the  applicants. 

Rowell , for  the  defendant. 

Nasmith , for  the  plaintiffs. 

Judgment  was  delivered  on  the  20th  October,  1898. 

The  Master  in  Chambers  (after  setting  out  the  facts 
as  above). — With  reference  to  the  grounds  of  objection  of 
the  third  parties  to  the  notice  of  trial  given  by  the  plaintiffs 
and  the  setting  down  the  action  for  trial,  I find  that  the 
pleadings  between  the  plaintiffs  and  the  defendant  were 
closed  when  notice  of  trial  was  given  ; and  as,  in  my  opin- 
ion, there  is  no  issue  to  be  tried  between  the  plaintiffs  and 
the  third  parties  : Christie  v.  City  of  Toronto  (1893),  15  P.  R. 
at  p.  417 : therefore,  the  delivering  of  the  defence  by  the 
third  parties  did  not  open  up  the  pleadings  already  closed, 
or  interfere  with  the  notice  of  trial  given  on  the  14th 
September.  In  any  event  the  pleadings  between  the 
defendant  and  the  third  parties  were  closed  under  and  by 
virtue  of  the  order  of  the  22nd  September  on  the  expiration 
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of  the  time  for  replying  to  the  defence  of  the  third  parties  : 
Thompson  v.  Howson  (1895),  16  P.  R.  at  p.  381. 

While  I am  of  opinion  that  the  third  parties  were  made 
defendants  for  the  purposes  of  the  trial  by  the  order  of  the 
22nd  September  : Eden  v.  Weardale  Iron  and  Coal  Co, 

(1887),  35  Ch.  D.  287 ; In  re  Salmon,  Priest  v^Uppleby, 
(1889),  42  Ch.  D.  351  : and  entitled  to  notice  of  trial,  yet  I 
consider  ample  and  sufficient  notice  of  the  trial  was  given  to 
them  as  above  set  out.  I understand  that  the  trial  will  not 
take  place  for  a week  yet,  so  that  the  third  parties  have 
plenty  of  time  in  which  to  prepare  for  the  trial.  Rule  216 
provides  that  a plaintiff  is  not  to  be  unnecessarily  delayed 
by  reason  of  questions  between  the  defendant  and  the 
third  party.  In  the  present  case  the  plaintiffs  have  done 
everything  in  their  power  to  permit  the  defendant  and  the 
third  parties  to  have  the  questions  between  them  decided 
herein,  and  the  present  motion  was  one,  in  my  opinion, 
that  should  not  have  been  made  against  them.  If  there 
was  any  irregularity,  it  was  as  much  the  oversight  of  the 
solicitors  of  the  third  parties  as  that  of  the  solicitors  of  the 
defendant  in  not  providing  for  the  notice  of  trial  in  the 
order  of  the  22nd  September : Walker  v.  Dickson  (1891), 
14  RR.  343. 

Under  the  circumstances,  I must  refuse  the  application, 
confirming  the  notices  of  trial  given,  as  well  as  the  enter- 
ing the  action  for  trial.  As  between  the  defendant  and 
third  parties,  the  costs  will  be  in  the  cause.  As  between 
the  plaintiffs  and  the  third  parties,  they  will  be  to  the 
plaintiffs  in  any  event  of  the  action. 

I observe  that  this  application  is  made  on  behalf  of 
one  of  the  third  parties  only — the  MacWillie  Company — 
although  the  solicitors  act  for  both  of  the  third  parties. 
I presume  that  the  other  third  party  is  willing  to  be 
bound  by  the  result  of  this  application. 

The  MacWillie  Company,  third  parties,  appealed  from 
this  decision,  and  their  appeal  was  heard  by  Rose,  J.,  in 
Chambers,  on  the  24th  October,  1898,  the  same  counsel 
appearing. 
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Judgment  was  delivered  on  the  following  day. 

Rose,  J. — The  facts  of  this  case  appear  clearly  set 
out  in  the  very  carefully  prepared  judgment  of  the  Master 
in  Chambers,  and  I much  regret  that  I am  unable  to  reach 
the  same  conclusion  as  that  come  to  by  him,  for  I am 
convinced  that  if  this  question  had  been  raised  when  the 
matter  was  before  him,  the  plaintiff  would  have  been  pro- 
tected by  the  order  against  the  trouble  and  expense  to  which 
it  has  been  put  by  the  bringing  in  of  the  third  party. 

I am,  however,  forced  to  the  conclusion  that  the  order 
of  the  22nd  September,  permitting  the  third  parties  to 
come  in  and  defend*  reopened  the  pleadings,  and  that  they 
were  not  closed  until  the  expiration  of  the  time  for  reply- 
ing to  the  defence  of  the  third  parties.  The  duty  of  the 
plaintiff  then  was,  I think,  to  do,  as  it  did  do,  namely,  to 
draw  up  a new  record  of  the  pleadings,  including  in  it  the 
defence  of  the  third  parties,  and  enter  it  with  the  proper 
officer.  When  this  was  done,  I think  the  parties,  the 
defendants  and  the  third  parties,  were  entitled  to  notice  of 
trial,  and  I know  of  no  Rule  providing  for  notice  of  trial 
for  cases  set  down  to  be  heard  at  the  Non-Jury  Sittings  at 
Toronto,  save  Rule  542.  The  third  parties  would  clearly 
have  been  entitled  to  such  notice  of  trial  if  they  had  been 
brought  in  prior  to  the  close  of  the  pleadings,  and  I do  not 
see  how  I can  say  that  because  they  are  brought  in  after- 
wards the  right  is  taken  away  from  them. 

The  fact  that  the  order  contains  a direction  that  the 
issue  between  the  defendant  and  the  third  parties  shall  be 
disposed  of  at  the  same  hearing  at  which  the  issue  between 
the  plaintiff  and  defendant  is  disposed  of  makes,  I think, 
no  difference.  The  same  direction  would  have  been  given 
if  the  pleadings  had  not  been  closed.  The  record  which 
the  Judge  at  the  trial  would  require  to  have  before  him, 
and  which  would  contain  the  issues  to  be  disposed  of  by 
him,  would  be  one  shewing  the  presence  of  the  third  parties 
and  their  pleadings  as  permitted  by  the  order. 

I should  be  glad  if  I could  see  any  proper  ground  upon 
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which  to  save  the  plaintiff  and  the  defendant  from  costs  in 
the  matter,  but,  as  I think  the  third  parties  are  right  in 
their  contention,  I cannot  do  otherwise  than  allow  the 
appeal  with  costs  in  the  cause  in  any  event  to  the  third 
parties,  both  here  and  below,  as  against  the  plaintiff  and 
the  defendant,  respectively,  to  be  apportioned  by  tho 
taxing  officer. 


Campbell  v.  Doherty  et  al. 

Venue — Change  of -—Cause  of  Action — Convenience — Expense — Right  of 

Plaintiff. 

The  injury  on  account  of  which  the  plaintiff  sued  was  received  by  him  in 
the  defendants’  building  in  the  county  of  Huron,  but  the  plaintiff  after- 
wards went  to  live  in  the  county  of  Wentworth,  and  named  Hamilton 
as  the  place  of  trial : — 

Held,  that  the  defendants’  application  to  change  the  venue  to  Goderich 
could  not  be  granted,  the  difference  in  expense  not  being  more  than 
$40,  and  the  number  of  witnesses  in  Huron  county  not  exceeding  the 
number  in  Wentworth  by  more  than  four. 

Held,  by  the  Court  of  Appeal,  refusing  leave  to  appeal,  that  it  was  well 
settled  practice  that  the  plaintiff  had  the  right  to  name  the  place  of 
trial,  and  his  choice  would  not  be  interfered  with  except  on  substantial 
grounds. 


[October  12,  1898. — Divisional  Court.] 
[November  16,  1898. — The  Court  of  Appeal.] 

An  appeal  by  the  plaintiff  from  an  order  of  Armour, 
C.  J.,  in  Chambers,  reversing  an  order  of  the  Master  in 
Chambers  which  dismissed  the  defendants’  application 
(made  under  Rule  529*)  to  change  the  place  of  trial  from 
Hamilton  to  Goderich,  and  changing  it  accordingly. 


* 529. — (1)  Subject  to  any  statutory  provisions  the  place  of  trial  of  an 
action  shall  be  regulated  as  follows  : — 

(а)  The  plaintiff  shall,  in  liis  statement  of  claim,  name  the  county  town 
at  which  he  proposes  that  the  action  shall  be  tried. 

(б)  Where  the  cause  of  action  arose  aud  the  parties  reside  in  the  same 
county  the  place  so  to  be  named  shall  be  the  county  town  of  that  county. 

******** 

(d)  The  action  shall  be  tried  at  the  place  so  named,  unless  otherwise 
ordered  by  the  Court  or  a Judge  upon  the  application  of  either  party. 

(2)  Any  such  order  of  the  Court  or  a Judge  shall  be  subject  to  appeal 
in  the  same  manner  as  other  orders  of  the  Court  or  a Judge. 
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The  plaintiff  sued  for  damages  for  injuries  received 
while  in  the  service  of  the  defendants  and  at  work. upon  a 
building  being  erected  for  them  in  the  town  of  Clinton,  in 
the  county  of  Huron,  of  which  Goderich  is  the  county 
town.  The  plaintiff*  named  Hamilton  as  the  place  of  trial, 
as  he  was  living  there  at  the  time  the  action  was  brought. 
The  defendants  lived  at  Clinton,  and  all  their  witnesses 
were  there.  The  affidavits  filed  on  the  application  to 
change  the  place  of  trial  shewed  that  there  were  more 
witnesses  in  the  county  of  Huron  than  at  Hamilton,  and 
that  a trial  at  Hamilton  would  cost  $40  more  than  a trial 
at  Goderich. 

Armour,  C.  J.,  was  of  opinion  that  the  trial  could  be 
more  conveniently  had  at  Goderich,  and  changed  the 
venue  accordingly. 

The  appeal  was  heard  by  a Divisional  Court  composed 
of  Rose  and  MacMahon,  JJ.,  on  the  11th  October,  1898. 

J.  Dickson , for  the  plaintiff*. 

J.  H.  Moss,  for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

Rose,  J. — We  think,  in  the  face  of  the  authorities  re- 
ferred to — namely,  Peer  v.  North-  West  Transportation  Go. 
(1892),  14  P.  R.  381 ; Berlin  Piano  Go.  v.  Trualsch  (1892), 
15  P.  R.  68  ; Standard  Drain  Pipe  Co.  v.  Town  of  Fort 
William  (1895),  16  P.  R.  404;  and  Madigan  v.  Ferland 
(1896),  17  P.  R.  124 — it  is  impossible  to  sustain  the  order, 
no  such  preponderance  of  convenience  as  is  required  by 
such  cases  to  be  shewn  having  been  shewn  here.  The 
probable  extra  expense  of  trying  the  case  at  Hamilton 
over  that  of  trying  it  at  Goderich  has  not  been  suggested 
as  exceeding  $40 ; and  the  excess  of  witnesses  for  the 
defendants  over  the  plaintiff’s  would  not  be  more  than 
three  or  four.  That  was  the  case  dealt  with  in  Berlin 
Piano  Go.  v.  Truaisch , and  $40  could  not  be  considered 
such  a great  preponderance  of  convenience  as  would  war- 
rant the  interference  with  the  plaintiff s statutory  right. 
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The  expression  of  opinion  by  the  Judges  who  think  that 
perhaps  another  practice  would  be  more  convenient,  but 
yield  to  the  authorities,  makes  it  impossible  not  to  inter- 
fere in  this  case  and  restore  the  order  of  the  learned  Master. 
The  costs  of  the  appeal  and  of  the  motion  before  the 
learned  Chief  Justice  will  be  costs  in  the  cause  to  the 
plaintiff  in  any  event. 

MacMahon,  J. — I agree.  The  learned  Chief  Justice  of 
the  Common  Pleas,  Sir  William  Meredith,  entertained  the 
view  that  I entertained  when  this  appeal  was  opened ; but 
in  Standard  Drain  Pipe  Go.  v.  Town  of  Fort  William 
(1895),  16  P.  R.  404,  he  reached  the  conclusion  that  the 
practice  was  as  stated  in  the  cases  already  referred  to  by 
my  learned  brother  Rose.  And  in  the  judgment  on  appeal 
of  Rose,  J.,  in  Berlin  Piano  Go.  v.  Truaiseh,  where  the 
extra  expense  as  shewn  would  amount  to  $40,  it  was  held 
that  that  was  not  sufficient  reason  why  the  venue  should 
be  changed.  The  extra  expense  here  cannot  possibly  be 
more  than  $30. 

On  the  16th  November,  1898,  J.  H.  Moss,  for  the 
defendants,  moved  before  the  Court  of  Appeal  (Burton, 
C.  J.  0.,  Osler,  Maclennan,  and  Lister,  JJ.  A.,)  for 
leave  to  appeal  from  the  order  of  the  Divisional  Court.  He 
urged  that  it  was  desirable  that  the  practice  should  be 
settled  by  the  decision  of  the  Court  of  Appeal,  as  conflict- 
ing views  were  entertained  by  Judges  of  the  High  Court. 

Gauld,  for  the  plaintiff,  was  not  called  upon. 

Burton,  C.  J.  O. — The  application  is  a hopeless  one. 

Osler,  J.  A. — It  is  quite  clear  that  the  plaintiff  has  the 
right  to  name  the  place  of  trial,  and  his  choice  will  not 
be  interfered  with  except  upon  substantial  grounds. 

Maclennan,  J.  A. — The  practice  is  well  settled. 

Lister,  J.  A.,  concurred. 


Motion  refused. 
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Re  McLellan  and  Township  of  Chinguacousy. 

Municipal  Corporations  — Arbitration  and  Award  — Appeal — Time — 
Filing — Notice. 

An  award  of  compensation  to  a landowner  for  lands  injuriously  affected 
by  reason  of  work  done  by  a municipal  corporation  is  an  award  which 
does  not  require  adoption  by  the  council,  but  is  subject  to  an  appeal  to 
the  High  Court,  as  provided  by  R.  S.  O.  ch.  223,  sec.  465  ; and  the 
practice  as  to  the  appeal  is  governed  by  R.  S.  O.  ch.  62,  secs.  31,  34,  47. 
Where  it  is  not  shewn  that  such  an  award  has  been  filed  or  that  notice 
thereof  has  been  served,  an  objection  that  an  appeal  therefrom  is  not  in 
time  cannot  prevail. 

[November  17,  1898. — Armour,  C.J.] 

An  appeal  by  Archibald  McLellan  from  an  award  under 
the  Municipal  Act  ascertaining  the  damages  and  compen- 
sation to  which  the  appellant  was  entitled  from  the 
municipality  for  injury  to  his  lands  by  reason  of  work 
done  by  the  municipality  in  the  raising  of  a road  and  the 
cutting  of  a ditch  in  front  of  such  land.  The  award  was 
made  on  the  25th  July,  1898.  The  notice  of  appeal  was 
served  on  the  19th  September,  1898,  and  was  made  return- 
able on  the  4th  October,  1898.  The  award  was  not  filed. 

The  appeal  came  on  for  hearing  before  Armour,  C.  J., 
in  Court,  on  the  4th  October,  1898. 

McKechnie,  for  the  municipality,  objected  that  the 
appeal  was  not  made  in  time. 

T.  J.  Blain,  for  the  appellant. 

Judgment  upon  this  objection  was  delivered  on  the  17th 
November,  1898. 

Armour,  C.  J. — The  award  appealed  from  in  this  case 
was  an  award  which  did  not  require  adoption  by  the 
council,  but  was  subject  to  an  appeal  to  the  High  Court, 
and  an  appeal  lay  therefrom  to  the  High  Court,  and  from 
the  High  Court  to  the  Court  of  Appeal,  “in  the  same 
manner  and  subject  to  the  same  restrictions  as  in  the  case 
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of  a reference  under  an  order  of  Court:”  R.  S.  0.  1897 
ch.  223,  sec.  465. 

The  practice  to  be  observed  with  regard  to  such  an 
award  as  that  made  in  this  case  would  have  been  for 
either  party  to  have  filed  the  same  in  the  High  Court, 
and  have  given  notice  thereof  to  the  opposite  party,  in 
order  that  such  award  should  “ from  the  time  of  the  service 
of  such  notice  have  the  effect  of  and  be  subject  to  all  the 
incidents  of  a report  of  a Master  as  regards  confirmation, 
appealing  therefrom,  motions  thereupon,  and  otherwise 
R.  S.  O.  1897  ch.  62,  sec.  31  and  sec,  47. 

Had  this  been  done,  this  appeal  could  not  have  been 
made  after  the  expiration  of  fourteen  days  from  the  filing 
thereof,  and  the  giving  notice  of  such  filing  to  the  opposite 
party,  unless,  under  special  circumstances,  the  Court  or  a 
Judge  should  have  allowed  an  appeal  after  the  fourteen 
days : R.  S.  O.  1897  ch.  62,  sec.  34. 

No  evidence  was  adduced  before  me  of  the  filing  of  the 
award  in  this  case,  or  of  the  service  of  notice  thereof,  and 
it  is  impossible,  therefore,  for  me  to  give  effect  to  the 
preliminary  objection  taken,  that  the  appeal  was  not  made 
in  time. 
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Re  Toronto  Brass  Company  (Limited). 

Company — Winding-up — Petition — Forum. 

An  order  for  the  winding-up  of  a company,  upon  petition,  under  R.  S.  C. 

ch.  129,  may  be  made  by  a Judge  in  Chambers. 

[December  3,  1898. — Rose,  J.] 

An  application  by  a creditor,  upon  petition,  for  an  order 
for  the  winding-up  of  the  company,  under  the  Dominion 
statute. 

The  petition  was  made  returnable  before  a Judge  in 
Chambers,  and  came  on  before  Bose,  J.,  on  the  2nd 
December,  1898. 

J.  Parlces,  for  the  petitioner. 

No  one  appeared  for  the  company. 

Judgment  was  delivered  on  the  following  day. 

Bose,  J. — I think  this  application  may  be  well  made  in 
Chambers.  By  sec.  9 of  B.  S.  C.  ch.  129,  the  Court  is 
empowered  to  make  the  winding-up  order.  By  sec.  77, 
“ the  powers  conferred  by  this  Act  upon  the  Court  may, 
subject  to  the  appeal  in  this  Act  provided  for,  be  exercised 
by  a single  Judge  thereof;  and  such  powers  may  be  exer- 
cised in  Chambers,  either  during  term  or  in  vacation.”  This 
section,  I think,  is  not  confined  to  procedure  after  the 
winding-up  order  is  made,  notwithstanding  the  heading 
to  the  collocation  of  sections  beginning  with  sec.  15,  the 
heading  being  “ Proceedings  after  Winding-up  Order  is 
made.”  I am  the  more  clearly  of  this  opinion  because,  by 
the  amendment  of  such  section,  by  sec.  20  of  ch.  32  of  52 
Viet.  (1889),  repealing  sub-sec.  2 of  sec.  77,  and  substituting 
a new  sub-section,  the  following  words  are  found : “ 2. 
After  a winding-up  order  is  made,  the  Court  may,  from 
time  to  time,  by  order  of  reference,  refer  and  delegate,”  etc. 
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The  sub-section,  being  confined  to  proceedings  after  the 
winding-up  order  is  made,  makes  it  more  clear  that  the 
section  itself  was  intended  to  be  general  in  its  terms. 
Some  assistance  is  also  derived  from  a reference  to  the 
Companies’  Act  of  1862,  25  & 26  Yict.  ch.  89  (Imp.),  secs. 
82  and  83.  Section  82  provides  for  an  application  for 
winding-up  to  be  made  by  petition.  Section  83  provides,. 
“Any  Judge  of  the  High  Court  of  Chancery  may  do  in 
Chambers  any  act  which  the  Court  is  hereby  authorized 
to  do.” 

I have  taken  the  trouble  to  make  this  examination  of 
the  sections  because  I was  informed  that  the  practice  had 
grown  up  of  making  these  orders  in  Court  and  not  in 
Chambers.  I have  inquired  of  the  Registrars  and  cannot 
find  the  reason  for  such  practice.  The  petitioner  here 
stands  upon  his  right  to  have  the  petition  heard  in  Cham- 
bers. I think  he  has  such  right,  and  the  order  must  go. 

For  a discussion  of  the  effect  of  the  section  prior  to  the 
amendment  of  1889,  see  Re  Union  Fire  Ins.  Co.  (1886), 
13  A.  R.  268,  14  S.  C.  R.  624,  and  Re  Clarke  and  Union 
Fire  Ins.  Co.  (1889),  16  A.  R.  161,  (1890),  17  S.  C.  R.  265. 
Possibly  the  Act  of  1889  was  passed  in  consequence  of  the 
opinions  expressed  in  these  cases. 
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Stuart  et  al.  v.  Me  Vicar. 

Judgment — Specific  Performance  and  Damages — Interlocutory  Judgment — 
Subsequent  Delivery  of  Statement  of  Claim — Assessment  of  Damages. 

The  writ  of  summons  was  indorsed  with  a claim  for  specific  performance 
of  an  agreement  “ and  for  damages  for  breach  of  the  said  agreement.” 
The  defendant  not  appearing,  interlocutory  judgment  was  signed  against 
him  on  the  16th  April,  1898,  for  damages  to  be  assessed.  On  the  12th 
May  following  a statement  of  claim  was  delivered,  and  on  the  16th 
May  the  damages  were  assessed  by  a Judge  of  the  High  Court  at  a sit- 
tings for  the  trial  of  actions  : — 

Held , that  the  interlocutory  judgment  was  irregular  ; the  plaintiffs,  upon 
default  of  appearance,  should  have  delivered  a statement  of  claim,  and, 
if  no  defence  delivered,  proceeded  to  judgment  by  motion. 

Held , also,  that  the  plaintiffs  had  no  right  to  treat  the  statement  of  claim 
delivered  by  them  as  nugatory,  and  proceed  to  assessment  of  damages 
on  the  writ  of  summons  as  forming  the  record. 

Semble,  that  the  plaintiffs  could  properly  claim  specific  performance,  and, 
in  the  alternative,  damages  for  breach  of  the  agreement. 

[December  14,  1898. — Divisional  Court.] 


Motion  by  the  defendant  to  set  aside  the  interlocutory 
judgments  signed  by  the  plaintiffs  against  the  defendant 
for  default  of  appearance,  and  also  the  judgment  of 
Street,  J.,  upon  the  assessment  of  the  damages  of  the 
plaintiffs,  at  the  London  sittings  for  the  trial  of  actions 
without  a jury.  The  facts  are  stated  in  the  judgment. 

The  motion  was  heard  by  a Divisional  Court  composed 
of  Meredith,  C.J.,  and  MacMahon,  J.,  on  the  9th 
September,  1898. 

W.  E.  Middleton,  for  the  defendant. 

Watson,  Q.C.,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  14th  December,  1898. 

MacMahon,  J. — The  writ  of  summons,  which  was 
personally  served  on  the  defendant  on  the  6th  April,  1898, 
was  indorsed  as  follows : “ The  plaintiffs’  claim  is  for 

specific  performance  of  an  agreement  by  the  defendant 
made  on  the  29th  day  of  May,  A.D.  1895,  to  assign  to  the 
plaintiffs  a certain  judgment  dated  the  20th  day  of 
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October,  A.D.  1894,  recovered  by  the  defendant  against 
one  Malcolm  McLauchlin,  and  for  damages  for  breach  of 
the  said  agreement.5’ 

The  defendant  not  having  appeared,  interlocutory  judg- 
ment was  signed  against  him  on  the  16th  April,  1898,  for 
the  recovery  “ by  the  plaintiffs  against  the  defendant  of 
damages  to  be  assessed.” 

A statement  of  claim  was,  on  the  12th  May  following, 
filed  and  posted  in  the  office  of  the  deputy-registrar  at 
London,  from  which  the  original  writ  of  summons  had 
issued. 

The  plaintiffs  are  solicitors  ; and  the  statement  of  claim 
alleges:  That  in  October,  1894,  one  Malcolm  McLauchlin, 

of  the  township  of  Mosa,  executed  a bill  of  sale  by  way  of 
mortgage  of  certain  goods  and  chattels  to  his  wife,  Mary 
McLauchlin,  as  security  for  moneys  purporting  to  have 
been  advanced  by  her  to  or  for  him  ; that  the  said  bill  of 
sale  was  drawn  by  a clerk  in  the  office  of  the  plaintiffs, 
but  was  afterwards  found  to  be  invalid  owing  to  the  want 
of  the  commissioner’s  signature  to  the  jurat  of  affidavit  of 
execution  thereof ; that  on  the  20th  October,  1894,  “ the 
defendant  herein  recovered  judgment  against  the  said 
Malcolm  McLauchlin  in  the  County  Court  of  Middlesex 
for  the  sum  of  $347.75  and  $12.23  costs  upon  a certain 
promissory  note,  and  upon  said  judgment  execution  was 
issued  and  the  said  goods  and  chattels  seized  thereunder 
by  the  sheriff  of  the  county  of  Middlesex ; the  plaintiffs 
thereupon  paid  the  said  sum  to  the  defendant  herein,  and 
the  said  defendant,  in  consideration  thereof,  agreed  to 
assign  to  them  his  said  judgment,  but  the  said  defendant 
has  neglected  and  refused  and  still  neglects  and  refuses  to 
carry  out  the  said  agreement,  by  reason  of  which  the  plain- 
tiffs are  unable  to  recover  the  sum  so  paid  from  the  said 
Malcolm  McLauchlin.” 

The  prayer  claims  $359.98,  “ the  amount  of  the  said 
judgment  and  costs  and  interest  thereon  at  six  per  cent, 
from  the  20th  October,  1894,  and  such  further  relief  as  the 
nature  of  the  case  may  require.” 
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According  to  an  affidavit  made  by  Mr.  Cameron,  a 
member  of  the  firm  of  solicitors  now  acting  for  the 
defendant,  he,  on  information  obtained  from  the  deputy- 
registrar  of  the  Court  at  London,  who  was  present  at  the 
trial,  states  that  the  record  as  at  first  filed  contained  the 
statement  of  claim,  and  not  the  writ,  and  that,  as  the 
statement  of  claim  was  duly  filed  on  the  12th  May,  four 
days  before  the  case  came  on  for  hearing,  the  trial  Judge 
held  that  upon  the  record  he  could  not  give  judgment,, 
and  that  the  case  stood  over,  and  the  next  day  the  record 
was  amended  by  withdrawing  the  statement  of  claim  and 
inserting  the  writ ; that  Mr.  Duncan  Stuart,  one  of  the 
plaintiffs,  gave  evidence,  and  thereupon  judgment  was 
given  in  the  plaintiffs’  favour. 

The  evidence  given  by  Mr.  Duncan  Stuart  was  as  to  the 
agreement  by  the  defendant  to  assign  the  judgment 
against  Malcolm  McLauchlin  to  the  plaintiffs,  and  that 
McLauchlin  was,  at  the  time  the  defendant  agreed  to 
assign  the  judgment,  perfectly  good  for  the  amount  thereof,, 
but  that  he  had  since  disposed  of  at  least  a portion  of 
his  real  estate. 

The  trial  Judge  directed  that  judgment  be  entered  for 
the  plaintiffs  for  $379.13  and  costs. 

The  motion  to  set  aside  the  judgment  is  on  the  grounds  : 
“ (1)  The  interlocutory  judgment  for  default  in  appear- 
ance was  not  warranted  by  the  practice  in  that  behalf,  the 
plaintiffs’  claim  being  a claim  for  specific  performance  ; if 
the  defendant  made  default  in  appearing,  the  only  way  in 
which  the  plaintiffs  could  proceed  would  be  by  service  of  a 
statement  of  claim,  and  by  a motion  for  judgment  upon 
default  in  defending. 

(2)  The  assessment  of  damages  before  Mr.  Justice  Street 
proceeded  altogether  upon  a wrong  basis,  for  if  the  inter- 
locutory judgment  was  warranted,  then  the  damages 
referred  to  therein  must  have  been  damages  claimed  in  the 
writ  of  summons,  namely,  the  damages  which  the  plaintiffs 
were  entitled  to  over  and  above  the  decree  for  specific  per- 
formance, and  the  learned  trial  Judge  altogether  erred  in 
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considering  the  claim  for  specific  performance,  and  in 
awarding  to  the  plaintiffs  damages  in  lieu  thereof. 

And  the  defendant  asks  to  he  allowed  in  to  defend,  or  in 
the  alternative  for  an  order  reducing  the  plaintiffs’  judg- 
ment to  nominal  damages,  the  defendant  now  bringing 
into  Court  and  having  there  ready  for  delivery  to  the 
plaintiffs  an  assignment  of  the  judgment  in  question.” 

The  learned  trial  Judge  did  not  at  all  consider  the 
plaintiffs’  claim  for  specific  performance.  He  pointed  out 
to  counsel  that  the  plaintiffs  could  not  have  both  specific 
performance  and  damages  for  the  breach,  and  the  evidence 
was  confined  to  shewing  the  damages  resulting  from  the 
breach. 

But  the  plaintiffs’  claim  being  for  specific  performance  and 
for  damages  for  breach  of  the  agreement,  they  were  irregular 
in  signing  interlocutory  judgment  for  default  of  appear- 
ance. The  proper  course  under  the  existing  practice  and 
Buies  was  to  have  delivered  a statement  of  claim,  and,  if  the 
defendant  made  default  in  delivering  a defence,  to  note  the 
pleadings  as  closed,  under  Buie  263,  and  then  to  move  for 
judgment,  under  Buie  609 : Star  Life  Assurance  Society 
v.  Southgate  (1898),  18  P.  B.  151. 

There  is,  however,  another  fatal  objection  to  the  plain- 
tiffs’ proceedings.  The  statement  of  claim  was  filed  and 
posted  up  on  the  12th  May,  and  four  days  before  the  time 
for  pleading  had  expired,  namely,  on  the  16th  May,  the 
plaintiffs  proceed  to  trial  and  recover  judgment  They 
could  not  do  this  before  the  pleadings  were  closed,  which 
could  not  be  until  the  time  had  elapsed  for  the  defendant 
to  plead  and  he  had  made  default  in  so  doing.  The  plain- 
tiffs had  no  right  to  withdraw  the  statement  of  claim, 
treating  it  as  nugatory,  and  then  proceed  to  trial  on  the 
writ  of  summons  as  forming  the  record,  and  assess  the 
damages  for  breach  of  the  agreement.  If  there  were  no 
other  grounds,  the  defendant  would  be  entitled  to  succeed 
on  this  alone. 

It  is  a case  in  which,  on  a motion  for  judgment,  the 
assessment  of  damages  would  probably  be  directed  to  be 
made  at  a sittings  of  the  High  Court. 
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The  plaintiffs  could  properly  claim  specific  performance 
and  in  the  alternative  damages  for  breach  of  the  agree- 
ment : Hipgrave  v.  Case  (1885),  28  Ch.  D.  856 ; Nicholson 
v.  Broivn,  [1897]  W.  N.  52. 

The  judgment  must  be  set  aside  and  the  defendant  let  in 
to  defend.  The  defendant  having  expressed  his  willing- 
ness to  speed  the  hearing,  his  solicitors  are  to  file  and 
serve  statement  of  defence  within  forty-eight  hours  after 
service  of  the  statement  of  claim,  and  to  take  short  notice 
of  trial  for  the  next  London  sittings. 

The  costs  will  be  costs  in  the  cause,  unless  otherwise 
ordered  by  the  trial  Judge. 


Meredith,  C.J.,  concurred. 
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McLean  v.  Allen. 

Receiver — Equitable  Execution — Administrator  ad  Litem — Ex  Parte  Order 
— Subsequent  Grant  of  Administration— Motion  to  Set  aside  Order — 
Parties — Rule  538 — Administration — A dvertisement  for  Creditors. 

By  an  ex  parte  order  of  the  High  Court,  after  judgment  for  the  plaintiff, 
the  defendant  having  died,  the  plaintiff  was  apppointed  receiver  of  the 
interest  of  the  defendant  in  an  estate,  another  person  was  appointed 
administrator  ad  litem  of  the  defendant’s  estate  for  the  purposes  of  the 
action  only,  and  added  as  a defendant,  and  a reference  was  directed  for 
administration.  Afterwards,  letters  of  administration  of  the  estate 
of  the  defendant  were  granted  by  a Surrogate  Court  to  a trusts 
company  : — 

Held,  that  the  property  to  which  the  defendant  was  entitled  at  the  time 
of  his  death  never  vested  in  the  administrator  ad  litem,  because  of  the 
limited  character  of  the  administration  granted  to  him ; but  vested  in 
the  company  upon  the  grant  to  them,  and  they  were  bound  to  admin- 
ister the  estate,  paying  the  debts  ratably. 

The  company  were  “parties”  affected  by  the  ex  parte  order,  within  the 
meaning  of  Rule  538,  and  were  entitled  to  move  to  vacate  it. 

That  order  was  based  upon  the  assumption  that  the  plaintiff  was  the  only 
creditor  of  the  defendant,  and  that  the  plaintiff  could  not  be,  and  no  one 
else  was  likely  to  be,  appointed  administrator.  The  order  would  not 
have  been  made  had  it  been  known,  as  was  the  fact,  that  any  other 
creditor  existed,  for  the  plaintiff  had  acquired  no  lien  or  priority,  by 
reason  of  a former  receiving  order  obtained  by  him  in  respect  of  his 
judgment  against  the  defendant,  upon  the  property  not  come  to  the 
hands  of  the  receiver. 

The  referee,  in  proceeding  under  the  ex  parte  order,  was  wrong  in  not 
issuing  an  advertisement  for  creditors  ; he  omitted  to  do  so  because  of 
the  mistaken  notion  that  the  plaintiff  was  entitled  to  the  whole  estate, 
it  being  less  than  the  amount  of  his  judgment. 

[December  10,  1898. — Street,  J.] 

On  the  1st  April,  1886,  the  plaintiff  recovered  judgment 
against  the  defendant  for  $5,743.35,  and  there  was  in  the 
month  of  June,  1898,  a balance  of  $5,662.56  unpaid  in 
respect  thereof.  In  December,  1890,  upon  the  application 
of  the  plaintiff,  an  order  was  made  appointing  Peter 
Sydenham  Furness  receiver  of  the  interest  of  the  defendant 
in  the  estate  of  one  Kate  Vankoughnet,  deceased,  to  the 
extent  of  the  amount  due  to  the  plaintiff*  in  respect  of  his 
said  judgment,  and  restraining  the  defendant  from  receiv- 
ing the  same.  The  receiver  was  by  the  same  order  required, 
when  he  should  have  received  sufficient  to  satisfy  the 
moneys  which  he  was  entitled  to  collect,  or  at  such  other 
time  as  the  Court  should  order,  to  pass  his  account  as 
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receiver  before  the  Registrar  of  the  Queen’s  Bench  Divi- 
sion, and  pay  any  balance  in  his  hands,  ever  and  above 
what  he  should  be  entitled  to  collect,  into  Court.  The 
receiver  under  this  order  received  and  paid  over  to 
the  plaintiff  certain  moneys  collected  by  him,  which  were 
credited  by  the  plaintiff,  he  said,  upon  his  judgment,  but 
no  account  of  such  payments  was  brought  in  or  set  out  in 
the  papers  produced. 

In  July,  1897,  the  defendant,  Edwin  Allen,  died  intes- 
tate, leaving  a widow  and  three  infant  children  surviving 
him.  At  the  time  of  his  death  he  was  domiciled  in 
Manitoba. 

In  May,  1897,  the  plaintiff  applied  ex  parte  to  Boyd,  C., 
for  an  order  for  the  appointment  of  an  administrator  ad 
litem , and  for  a receiver  to  the  estate  of  Edwin  Allen. 
This  application  was  made  upon  the  plaintiff’s  affidavit 
shewing  his  debt ; stating  that  the  whereabouts  of  the 
widow  and  children  could  not  be  ascertained;  that  there 
were  no  other  creditors  in  Ontario  ; that  the  deceased  was 
entitled  to  a share  of  the  estate  of  Philip  Vankoughnet ; 
that  no  letters  of  administration  had  been  granted  or  were 
likely  to  be  applied  for,  because  the  plaintiff’s  debt  was 
much  larger  than  the  estate  left  by  the  defendant ; that  he 
had  endeavoured  but  had  been  unable  to  get  such  parti- 
culars as  to  the  death  of  the  deceased  Edwin  Allen  as 
would  enable  him  to  apply  for  letters  of  administration 
as  a creditor ; that  he  believed  that  unless  an  administra- 
tor ad  litem  should  be  appointed  in  this  action,  and  the 
action  revived,  and  a receiver  appointed,  it  would  be  impos- 
sible for  the  plaintiff  to  obtain  the  share  of  the  assets  of 
the  said  estate  to  which  he  was  entitled ; and  that  one 
P.  S.  Furness  had  been  appointed  receiver  herein  of  the 
interest  of  the  defendant  in  the  estate  of  one  Kate  Van- 
koughnet on  the  18th  December,  1890.  Upon  this  affidavit 
an  order  was  made,  on  the  19th  May,  1898,  appointing 
Peter  Sydenham  Furness  to  represent  the  estate  of  the  late 
Edwin  Allen  for  the  purposes  of  this  action,  for  the  pur- 
pose only  of  supplying  and  attending  the  proceedings  in 
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this  action,  etc.,  but  no  further  or  otherwise,  and  dispens- 
ing with  any  security  upon  such  appointment;  also  adding 
him  as  a party  defendant ; and  ordering  that  the  action 
should  stand  in  the  same  plight  and  condition  as  before  the 
death  of  the  said  Edwin  Allen ; also  appointing  the  plaintiff 
receiver,  without  security,  of  the  share  of  the  deceased 
Edwin  Allen  in  the  estate  of  the  late  Philip  Vankoughnet, 
as  one  of  the  next  of  kin  of  his  mother,  Harriet  L.  Allen, 
and  also  of  the  share  or  interest  of  Edwin  Allen  in  the 
estate  of  his  father,  W.  C.  Allen  ; also  for  the  general 
administration  and  winding  up  of  the  estate  of  the  said 
Edwin  Allen,  deceased,  and  the  adjustment  of  the  rights 
of  all  persons  interested,  by  James  S.  Cartwright,  Esq., 
official  referee ; also  for  the  payment  into  Couit  by  the 
plaintiff,  as  receiver,  and  by  P.  S.  Furness,  as  administrator, 
as  aforesaid  ; also  for  the  sale  under  the  referee’s  direction 
of  the  interest  of  the  said  Edwin  Allen  in  the  real  and 
personal  estate  of  the  said  P.  Vankoughnet  and  W.  C. 
Allen,  and  the  payment  into  Court  of  the  purchase  money  ; 
also  that  the  costs  of  the  motion  should  be  added  to  the 
plaintiff’s  claim. 

On  the  21st  June,  1898,  letters  of  administration  of  the 
property  of  the  said  Edwin  Allen  were  issued  by  the  Sur- 
rogate Court  of  Stormont,  Dundas,  and  Glengarry  to  the 
Toronto  General  Trusts  Company. 

On  the  30th  June,  1898,  Mr.  Cartwright,  the  official 
referee,  made  his  report  under  the  order  of  the  19th  May, 
1898,  having  been  attended  upon  the  reference  by  the  soli- 
citor for  the  plaintiff,  for  the  administrator  ad  litem , and 
for  the  official  guardian  on  behalf  of  the  widow  and  infant 
children  of  Edwin  Allen,  deceased,  who  had  been  added  as 
parties  in  his  office.  The  report  set  forth  : — That  the 
only  assets  at  present  available  of  the  said  Edwin  Allen 
consisted  of  his  interest  in  the  estates  of  P.  Vankoughnet 
and  Harriet  L.  Allen,  and  that  the  same  were  now  in  the 
hands  of  the  Toronto  General  Trusts  Company  for  realiza- 
tion and  distribution  among  the  parties  entitled  ; that  the 
plaintiff  had  proved  his  claim  upon  the  judgment  herein. 
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amounting  to  $5,662.56  ; that,  as  the  plaintiff  had  been 
appointed  receiver  of  the  assets  of  the  said  Edwin  Allen, 
he  had  dispensed  with  any  advertisement  for  creditors ; 
and  that  the  defendant  Edwin  Allen  was  entitled  to 
a one  twenty-first  share  in  the  estate  of  the  said  P, 
Vankoughnet,  and  that  the  plaintiff,  as  receiver,  was 
entitled  to  receive  from  the  trusts  company  the  share  of 
the  said  Edwin  Allen  therein,  and  in  the  rents  and  profits 
thereof  until  the  same  should  be  sold. 

On  the  13th  October,  1898,  a motion  was  made  before 
Street,  J.,  in  Court,  on  behalf  of  the  Toronto  General 
Trusts  Companjr,  as  the  administrators  of  the  estate  of 
Edwin  Allen,  and  also  on  behalf  of  Charles  J.  Hamilton,  a 
creditor  of  the  said  Edwin  Allen,  deceased,  for  an  order 
vacating  the  order  of  the  Chancellor  dated  the  19th  May, 
1898,  and  the  report  of  the  referee,  upon  the  ground  that 
the  applicants  the  company  since  the  making  of  the  order 
had  been  duly  appointed  to  be  the  administrators  of  the 
estate  of  the  said  Edwin  Allen  ; and  upon  the  ground  that 
the  applicant  Charles  J.  Hamilton  was  a creditor  of  the 
deceased,  and  that  the  Referee  before  making  his  report 
did  not  advertise  for  creditors.  An  exemplification  of  a 
judgment  obtained  by  the  said  Charles  J.  Hamilton  against 
Edwin  Allen  on  the  29th  May,  1894,  in  the  County  Court 
of  the  county  of  Killarney,  in  Manitoba,  for  $150.12,  was 
produced,  with  an  affidavit  that  the  amount  was  still 
unpaid  ; also  an  exemplification  of  the  letters  of  adminis- 
tration issued  to  the  Toronto  General  Trusts  Company 
appointing  them  administrators  of  the  estate  and  effects  of 
Edwin  Allen,  deceased. 

J.  H.  Moss , for  the  applicants. 

A.  McLean  Macdonell , for  the  plaintiff. 

[It  was  specially  conceded  before  Street,  J.,  that  no 
objection  should  be  made  to  the  motion  on  the  ground  that 
it  was  not  made  in  time.] 
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Judgment  was  delivered  on  the  10th  December,  1898. 

Street,  J. — The  property  and  assets  to  which  Edwin 
Allen  was  entitled  at  the  time  of  his  death  never  vested 
in  Peter  S.  Furness,  the  administrator  ad  litem , because  of 
the  limited  character  of  the  administration  granted  to  him  ; 
they  vested  in  the  Toronto  General  Trusts  Company  upon 
their  appointment  as  administrators  of  his  estate  and  effects 
by  the  Surrogate  Court  of  Stormont,  Dundas,  and  Glengarry ; 
and  they  are  bound  to  administer  the  estate,  paying  the 
debts  so  far  as  the  estate  will  extend,  ratably,  in  a due 
course  of  administration.  They  are  parties  who  are  affected 
by  the  ex  parte  order  of  the  19th  May,  1898,  within  the 
meaning  of  Pule  358,  and  are  entitled  to  apply,  as  they 
have  done  here,  to  vacate  that  order  and  the  report  of  Mr. 
Cartwright  founded  on  it : Parker  v.  ‘Mcllwain  (1896),  17 
P.  R.  84. 

That  order  was  based  upon  the  assumption  that  the 
plaintiff  was  the  only  creditor  of  Edwin  Allen,  deceased, 
and  that  owing  to  almost  insuperable  difficulties  the  plain- 
tiff could  not,  and  no  one  else  was  at  all  likely  to,  be 
appointed  administrator.  The  effect  and  intention  of  the 
order  as  drawn  up  would  be  to  give  all  the  assets  to  the 
plaintiff*,  and  to  leave  nothing  for  any  one  else.  It  is  mani- 
fest that  no  such  order  would  have  been  made  had  it  been 
known  that  any  other  creditor  existed  ; for  the  plaintiff 
had  acquired  no  lien  by  the  former  receivership  order 
which  he  had  obtained,  upon  the  property  not  come  to  the 
hands  of  the  receiver : Groshaw  v.  Lgndhurst  Ship  Go., 
[1897]  2 Ch.  154  ; In  re  Shephard  (1889),  43  Ch.  D.  131. 

The  question  then  is,  what  should  be  done  under  the 
new  state  of  circumstances  now  appearing  and  existing  ? 
In  the  first  place  the  report  of  the  referee,  it  seems  to  me, 
should  not  stand  because  no  advertisement  for  creditors 
was  issued ; this  was  omitted  because  of  the  mistaken 
notion  that  the  plaintiff,  having  a receivership  order,  was 
entitled  to  the  whole  estate,  it  being  far  too  small  to  satisfy 
his  claim.  No  object  is  to  be  gained  by  referring  the 
35 — VOL.  XVIII.  O.P.R. 
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matter  back  to  the  referee,  because  now  that  letters  of 
administration  have  been  properly  issued  to  the  Toronto 
General  Trusts  Company,  all  the  reasons  for  directing  an 
administration  by  the  Court  have  come  to  an  end  ; at  the 
same  time  all  the  grounds  for  appointing  Furness  adminis- 
trator ad  litem , and  the  plaintiff  receiver,  have  also  disap- 
peared. 

I think  the  order  should  be  that  the  order  of  the  1 9th 
May,  1898,  should  be  vacated,  and  the  report  founded 
upon  it  be  set  aside.  This  will  leave  the  Toronto  General 
Trusts  Company  to  administer  the  estate  in  the  usual  man- 
ner, but  subject,  of  course,  to  any  future  order  for  admin- 
istration which  may  become  necessary.  But,  because  the 
principal  fact  arose  after  the  making  of  the  order,  there 
will  be  no  award  of  costs  against  the  plaintiff.  The  costs 
of  the  motion  will  be  payable  to  the  applicants  the  Toronto 
General  Trusts  Company  out  of  the  estate. 

See,  further,  Harris  v.  Beauchamp,  [1894]  1 Q.  B.  801. 

As  this  is  not  an  appeal  against  the  original  order,  but 
an  application  to  vacate  it,  upon  the  discovery  of  new 
facts,  it  is  unnecessary  for  me  to  consider  whether  the 
original  order  could  have  been  sustained  upon  an  appeal. 
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Casselman  y.  Ottawa,  Arnprior,  and  Parry  Sound 
Railway  Company. 

Discovery—  Examination  of  Officer  of  Railway  Company — Roadmaster. 

In  an  action  for  damages  for  the  death  of  the  plaintiff’s  husband,  who 
was  killed  while  on  duty  as  a fireman  on  a train  of  the  defendants,  an 
incorporated  company,  owing  to  the  displacement  of  a switch  : — 

Held,  that  the  roadmaster  in  charge  of  the  section  of  the  line  in  which 
the  accident  occurred,  although  he  was  under  the  control  of  the  chief 
engineer,  was  an  officer  of  the  company  examinable  for  discovery. 

[December  7,  1898. — Street , J.] 

An  appeal  by  the  defendants  from  an  order  of  the  local 
Master  at  Ottawa  dismissing  a motion  by  the  defendants 
to  set  aside  an  appointment  issued  by  the  plaintiff  for  the 
examination  of  one  Joseph  Leslie,  a roadmaster  in  the 
employment  of  the  defendants,  as  an  officer  of  the  defen- 
dants, an  incorporated  company,  for  the  purposes  of  dis- 
eovery. 

The  action  was  brought  by  the  widow  and  administra- 
trix of  the  estate  of  James  Casselman  for  damages  for  his 
death.  He  was  a fireman  in  the  employment  of  the  defen- 
dants, and  his  death  was  caused  by  a train  of  the  defen- 
dants, upon  which  he  was,  colliding  with  a number  of 
empty  cars,  owing  to  a switch  being  improperly  turned. 
The  plaintiff  charged  negligence  on  the  part  of  the  defen- 
dants. The  theory  of  the  defence  was  that  the  switch  had 
been  displaced  by  trespassers  or  strangers.  Joseph  Leslie 
was  the  roadmaster  in  charge  of  the  part  of  the  line  where 
the  collision  occurred,  but  was  not  present  at  the  time. 
The  plaintiff  desired  to  examine  him  as  to  the  condition  of 
the  line,  etc.  Leslie  was  shewn  to  be  under  the  control  of 
the  chief  engineer  of  the  defendants. 

The  appeal  was  heard  by  Street,  J.,  in  Chambers,  at 
Ottawa,  on  the  20th  October,  1898. 

C.  J.  R.  Bethwne,  for  the  defendants,  contended  that  the 
new  Rule  461  (2),  by  which  the  examination  of  an  officer 
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under  Rule  439  may  be  used  as  evidence  against  a corpo- 
ration, had  altered  the  effect  of  some  of  the  earlier  deci- 
sions, and  that  no  subordinate  servant  of  a corporation, 
could  now  be  examined  as  an  officer  ; and  that,  even  under 
the  earlier  decisions,  Leslie  was  not  examinable. 

J.  L.  McDougall,  for  the  plaintiff,  contra. 

Dawson  v.  London  Street  R.  W.  Co.  (1898),  18  P.  R. 
223,  and  the  cases  therein  cited,  were  referred  to. 


Judgment  was  delivered  on  the  7th  December,  1898. 


Street,  J. — It  is  shewn  that  the  roadmaster  has  direct 
superintendence  over  a section  of  the  defendants’  line  of 
railway,  with  men  under  him.  He  himself  is  under  the 
direction  of  the  engineer  of  the  road,  but  the  decisions 
seem  practically  to  have  construed  every  one  to  be  an 
officer  who  has  personal  control  or  supervision  over  the 
care  or  working  of  any  portion  of  the  railway  or  its  pro- 
perty, with  defined  duties. 

The  roadmaster  in  the  present  case  seems  to  me  to  come 
within  the  effect  of  the  late  decision  of  Dawson  v.  London 
Street  R.  W.  Co.  (1898),  18  P.  R.  223.  I should  have  pre- 
ferred to  draw  the  line  much  higher  up  on  the  list  of 
employees,  but  I am  bound  by  the  decisions. 

The  appeal  must  be  dismissed  with  costs. 
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Berneski  v.  Tourangeau. 

Solicitor’s  Lien — Attaching  Order — Priorities — Waiver  of  Lien. 

The  lien  of  a solicitor  upon  a verdict  recovered  for  his  client  will  prevail 
against  an  attaching  order  obtained  by  a creditor  of  the  client. 

Shippey  v.  Grey  (1880),  28  W.  R.  877,  followed. 

But  in  the  circumstances  of  this  case,  where  the  defendant  had  paid  over 
to  an  attaching  creditor  of  the  plaintiff  the  amount  of  the  verdict  recov- 
ered by  the  plaintiff,  under  the  full  belief  that  he  was  obliged  to  do  so, 
and  that  the  plaintiff’s  solicitors  had  no  right  to  prevent  the  attaching 
creditor  from  recovering  the  money,  and  the  solicitors,  being  aware  of 
the  existence  of  the  attaching  order,  had  conduced  to  this  belief  by 
their  neglect  tto  enforce  their  rights,  they  were  not  allowed  to  claim 
payment  over  again  from  the  defendant. 

[December  14,  1898. — Divisional  Court.] 

An  appeal  by  Messrs.  Fleming,  Wigle,  and  Rodd,  solici- 
tors for  the  plaintiff,  from  an  order  of  Rose,  J.,  in  Cham- 
bers, affirming  an  order  of  the  junior  local  Judge  at 
Sandwich  dismissing  an  application  by  the  appellants  for 
an  order  for  payment  to  them  of  $75,  the  amount  of  the 
verdict  recovered  by  the  plaintiff*  against  the  defendant, 
or  so  much  thereof  as  should  be  sufficient  to  answer  their 
costs,  as  between  solicitor  and  client,  due  to  them  by  the 
plaintiff.  The  amount  of  the  verdict  had  been  attached 
in  the  hands  of  the  defendant  by  a creditor  of  the  plaintiff 
in  Division  Court  garnishment  proceedings,  and  had  been 
paid  over  by  the  defendant,  under  the  circumstances  stated 
in  the  judgment. 

The  appeal  was  heard  by  a Divisional  Court  composed 
of  Falconb ridge  and  Street,  JJ.,  on  the  12th  December, 
1898. 

F.  C.  Goolce , for  the  appellants. 

F.  E.  Hodgins , for  the  defendant. 

On  the  14th  December,  1898,  the  judgment  of  the  Court 
was  delivered  by 

Street,  J. — I think  the  solicitors  were  clearly  entitled 
originally  to  a lien  upon  the  verdict  for  their  costs,  and 
that  they  could  have  obtained  a charging  order,  had  they 
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applied  for  it.  This  lien,  it  seems,  would  have  prevailed 
against  the  attaching  order  obtained  in  the  Division  Court : 
Skippey  v.  Grey  (1880),  28  W.  R.  877,  which  shews  the 
change  effected  in  the  law  since  Hough  v.  Edwards  (1856), 
1 H.  & N.  171,  26  L.  J.  N.  S.  Ex.  54,  by  the  joint  opera- 
tion of  the  Judicature  Act  and  Rule  1129  (Ontario).  See: 
also  Dallow  v.  Garrold  (1884),  14  Q.  B.  D.  543. 

But  there  are  circumstances  here  which,  I think,  prevent 
the  solicitors  from  obtaining  an  order  against  the  defen- 
dant. After  the  recovery  of  the  judgment  herein,  one 
Scott  obtained  an  attaching  order  under  the  garnishee 
clauses  of  the  Division  Courts  Act,  against  the  debt  due 
by  the  defendant  herein  to  the  plaintiff  herein.  Upon  the 
return  of  the  garnishee  summons  in  the  Division  Courts 
Mr.  Wigle,  one  of  the  solicitors  who  made  the  present 
motion,  was  present,  and  hearing  the  motion  made,  stated 
to  the  Judge  that  his  firm  might  have  a lien  upon  the 
verdict  for  their  costs.  The  Judge  thereupon  said  that  the 
order  to  pay  over  would  not  issue  for  ten  days,  and  that 
in  the  meantime  Mr.  Wigle  might  take  such  steps  as  he 
thought  advisable  to  enforce  his  lien,  should  he  desire  to 
assert  it.  Thereupon,  judgment  was  ordered  directing  the 
present  defendant  to  pay  over  the  $75,  the  amount  of  the 
verdict,  to  the  primary  creditor  in  ten  days.  I think  that 
what  took  place  absolved  the  defendant  herein  from  set- 
ting up  the  existence  of  a claim  on  the  part  of  the  plaintiff’s 
solicitors,  if  he  would  otherwise  have  been  bound  to  set  it 
up,  and  it  was  notice  to  the  solicitors  that  an  order  had 
been  made  which  would  do  away  with  their  claim,  if  any, 
upon  the  judgment  they  had  recovered  unless  they 
promptly  asserted  it.  Their  right,  if  any,  might  have 
been  asserted  under  sub-sec.  (1)  of  sec.  193  of  the  Division 
Courts  Act.  After  the  pronouncing  of  the  judgment  in  the 
Division  Court,  the  defendant  was  told  by  his  solicitor 
that,  unless  some  new  order  were  made  within  the  ten 
days,  he  would  be  safe  in  paying  over  the  money  in  pur- 
suance of  the  judgment. 

Nothing  was  done  by  the  solicitors  towards  making 
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their  claim  to  a lien  effectual,  or  in  any  way  asserting  it, 
within  the  ten  days,  and  some  fifteen  or  sixteen  days 
later  the  defendant  paid  the  amount  into  the  Division 
Court,  pursuant  to  the  garnishee  order,  and  it  was  paid 
out  to  the  primary  creditor.  The  question  now  is  whether 
he  should  pay  it  over  again  to  the  solicitors.  In  my  opin- 
ion, the  solicitors,  having  full  knowledge  of  the  position  in 
which  the  matter  had  been  placed  by  the  order  made  by 
the  Judge  in  Mr.  Wigle’s  presence,  were  bound  actively  to 
assert  their  rights  without  delay  if  they  intended  to  assert 
them.  Knowing  that  an  order  of  the  Court  had  been 
made  that  Tourangeau  should  pay  to  Scott  certain  moneys 
which  they  claimed  from  Tourangeau,  failing  their  inter- 
fering within  a limited  time,  they  were  bound  to  take 
steps  within  that  time.  It  was  not  Tourangeau’s  duty  to 
move  ; it  was  theirs.  The  conversations  between  Mr.  Rodd 
and  Mr.  Davis  were  mere  assertions  on  the  part  of  the 
former,  and  denials  on  the  part  of  the  latter,  of  the  exist- 
ence of  a lien,  and  should  rather  have  spurred  on  the 
solicitors  to  interfere  at  once.  Tourangeau  seems  to  have 
paid  over  the  money  under  the  full  belief  that  he  was 
obliged  to  do  so,  andfthat  the  solicitors  had  no  right  to  pre- 
vent Scott  from  recovering  the  money  from  him  ; and  the 
solicitors,  having  conduced  to  this  belief  by  their  neglect 
to  enforce  their  rights,  should  not  be  allowed  to  claim 
payment  over  again  from  him. 

I think  the  appeal  should  be  dismissed  with  costs. 
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Confederation  Life  Association  v.  Labatt  (No.  2). 

Parties — Conversion  of  Goods — Relief  Over — Third  Party — Vendor — 
Rule  209. 

In  an  action  for  the  conversion  of  goods,  the  defendant  may  bring  in  the 
person  who  sold  him  the  goods  as  a third  party,  the  words  ‘ ‘ any  other 
relief  over  ” in  Rule  209  being  wide  enough  to  include  a claim  made  by 
the  defendant  against  his  vendor. 

[October  7,  1898. — Meredith , J.] 

[December  19,  1898. — Divisional  Court .] 

An  appeal  b}^  the  Mac  Willie  Company  of  Toronto 
(Limited)  from  an  order  of  the  Master  in  Chambers  dis- 
missing the  appellants’  application  to  set  aside  an  order 
made  by  the  Master,  on  the  ex  parte  application  of  the 
defendant,  giving  the  appellant  leave,  under  Rule  209,  to 
issue  a third  party  notice  against  the  appellants  and  one 
J.  D.  Moore. 

The  action  was  brought  by  the  Confederation  Life  As- 
sociation (Limited)  against  John  Labatt  for  conversion  of 
certain  goods.  The  defendant  alleged  that  these  goods 
were  purchased  by  him  from  the  MacWillie  Company,  or 
J.  D.  Moore,  their  president,  and  he  claimed  relief  over 
against  them  as  third  parties. 

Rule  209  provides  that  “ where  a defendant  claims  to 
be  entitled  to  contribution,  or  indemnity  from,  or  any 
other  relief  over  against  any  person  not  a party  to  the 
action,  he  may  by  leave  of  the  Court  or  a Judge  issue  a 
notice  (hereinafter  called  the  third  party  notice),”  etc. 

The  appeal  was  heard  by  Meredith,  J.,in  Chambers,  on 
the  23rd  September,  1898. 

Kilmer , for  the  appellants. 

Rowell , for  the  defendant. 

Judgment  was  delivered  on  the  7th  October,  1898. 
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Meredith,  J. — The  plaintiffs’  claim  against  the  defen- 
dant is  for  the  conversion  of  their  goods. 

So  far  as  the  third  parties  are  concerned,  the  defendant 
says  that  he  purchased  these  goods  from  them  in  good 
faith  and  upon  their  warranty  of  their  title  to  them,  and 
that,  if  the  plaintiffs  succeed  against  him,  he  desires  relief 
over  against  the  third  parties,  so  that  he  may  sustain  no 
loss. 

His  claim  would  not  seem  to  be  one  for  indemnity : and 
the  case  of  Payne  v.  Coughell  (1895),  17  P.  R.  39,  seems  to 
be  a direct  authority  against  bringing  in  the  third  parties 
under  the  Rule  then  in  force : but  the  Rule  has  since  then 
been  changed  with  the  object  of  enlarging  its  effect,  in 
consequence,  no  doubt,  of  that  and  other  cases  shewing 
its  then  narrow  compass. 

The  words  then  were  “ contribution  or  indemnity  over 
now  they  are  “ contribution  or  indemnity  from  or  any  other 
relief  over.” 

The  claim  against  the  third  parties  in  this  case  seems  to 
me  to  come  within  the  meaning  of  the  words  “ any  other 
relief  over see  Blyth  v.  Smith  (1843),  5 M.  & G.  405. 

What  the  defendant  asks  is  to  be  saved  by  the  third 
parties  from  the  plaintiffs’  claims : his  right,  in  case  of  the 
plaintiffs  recovering  against  him  and  of  his  recovering 
against  the  third  parties  upon  a warranty  of  title,  will,  in 
effect,  be  indemnity,  though  in  the  form  of  damages  for 
breach  of  contract.  That  is,  the  plaintiffs  will  recover  from 
him  the  value  of  the  goods  and  costs,  and  he  will  recover 
over  from  the  third  parties  the  value  of  the  goods,  and,  if 
he  has  taken  the  proper  steps  to  entitle  him  to  them,  the 
costs  recovered  from  him  and  the  costs  which  he  has  ex- 
pended in  his  defence : see  Rolph  v.  Grouch  (1867),  L.  R. 
3 Ex.  44. 

The  main  questions  are  the  same  between  the  plaintiffs 
and  him  and  the  third  parties  and  him : that  is,  did  the 
plaintiffs  or  did  the  third  parties  really  own  the  goods,  and 
what  was  their  value?  Of  course,  there  is — there  is  in 
every  case — the  additional  question  whether  there  is  any 
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liability  at  all  from  the  third  parties  to  the  defendant : 
that  is,  did  they  warrant  their  title  to  the  goods? 

The  convenience  of  the  thing  is,  therefore,  altogether  in 
favour  of  retaining  the  third  parties  and  trying  out  the 
two  first  mentioned  questions  at  the  one  time  between  all 
the  parties. 

The  defendant  is  not  claiming  against  the  third  parties 
for  a return  of  his  purchase  money  as  upon  a total  failure 
of  consideration,  but  is  claiming  upon  a warrant  of  title;, 
though  it  might  yet  be  relief  over,  if  he  were  claiming  in 
the  former  way.  And  his  claim  is  now  against  both  of 
these  parties,  not  against  one  or  other  in  the  alternative, 
if  that  would  make  any  difference. 

The  appeal  will  be  dismissed  : the  costs  will  be  costs  in 
the  third  party  proceedings. 

The  MacWillie  Company  appealed  from  this  decision, 
and  their  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Falconbridge  and  Street,  JJ.,  on  the  12th 
December,  1898. 

Kilmer,  for  the  appellants. 

Rowell,  for  the  defendant. 

The  judgment  of  the  Court  was  delivered  on  the  19th 
September,  1898,  by 

Street,  J. — In  my  opinion  the  judgment  appealed  from 
is  right  and  should  not  be  disturbed.  The  addition  to  the 
rule  of  the  words  “ or  any  other  relief  over  against  ” have 
very  considerably  widened  its  scope.  In  the  present  case 
the  defendant  purchased  the  goods  in  question  from  the 
MacWillie  Company,  and  this  action  has  been  brought 
against  him  by  the  Confederation  Life  Association,  alleging 
that  the  goods  were  theirs,  and  not  the  property  of  the 
MacWillie  Company,  and  claiming  damages  for  their 
conversion. 

Before  the  Judicature  Act  the  defendant  would  have 
notified  his  vendors,  the  MacWillie  Company,  of  the  action 
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and  asked  them  to  defend  it;  and  if  left  to  defend  it  him- 
self, and  after  defending  it  unsuccessfully,  he  would  have 
brought  another  action  against  his  vendors  to  recover  the 
damages  and  costs  to  which  he  had  been  pu  t.  In  such  new 
action  it  would  have  been  open  to  the  MacWillie  Company 
to  deny  the  right  of  the  Confederation  Life  Association  to 
recover,  and  it  might  happen  that  having  paid  damages  to 
the  Confederation  Life,  the  defendant  would  have  found 
himself  unable  to  prove  in  the  second  action  that  he  had 
properly  paid  them.  The  object  of  the  Rule  in  question, 
as  amended  and  as  applicable  to  the  present  case,  seems  to 
be  to  avoid  such  an  injustice  by  enabling  the  original  defen- 
dant to  bind  his  vendor  by  the  result  of  the  proceedings  in 
the  original  action,  and,  having  done  so,  to  recover  from 
him  in  the  same  action  such  relief  over  as  he  might  shew 
himself  entitled  to. 

The  cases  under  the  old  Rule  328  do  not  apply,  because 
the  amendment  has  so  greatly  extended  its  operation. 

The  appeal  should  be  dismissed  with  costs. 


[See  Speller  v.  Bristol  Steam  Navigation  Go.  (1884),  13  Q.  B.  D.  960.] 
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Re  Craig  et  al.  and  Leslie  et  al. 


Execution — Order  of  Master  of  Titles — Land  Titles  Act,  secs.  91,  98 — 
Order  of  Court — Receiver— Equitable  Execution. 

Upon  the  proper  construction  of  sec.  92  of  the  Land  Titles  Act,  R.  S.  O. 
ch.  138,  a person  entitled  to  payment  of  costs  under  an  order  of  a 
Master  of  Titles  made  by  virtue  of  sec.  91,  can  have  “execution 
issued  ” by  the  proper  officer,  upon  the  order  and  certificate  of  the 
Master,  without  any  order  of  the  High  Court  directing  or  permitting 
it ; but  the  words  of  the  section  do  not  include  that  mode  of  enforcing 
payment,  by  way  of  a receiver,  usually  called  “equitable  execution.” 
And,  even  if  an  application  to  the  Court  were  necessary  in  order  to  have 
“execution  issued,”  these  words  would  not  include  the  appointment  of 
a receiver. 

In  re  Shephard  (1889),  43  Ch.  D.  131 ; Croshaw  v.  Lyndhurst  Ship  Co.,  . 
[1897]  2 Ch.  154;  and  Norburn  v.  Norburn , [1894]  1 Q.  B.  448,  fol- 
lowed. 

[December  21,  1898.— Meredith,  J.] 

An  application  by  B.  A.  0.  Craig  and  W.  K.  George  for 
leave  to  issue  execution,  and  also  for  the  appointment  of  a 
receiver,  to  enforce  an  order  for  payment  of  costs  made  by 
the  local  Master  of  Titles  at  North  Bay,  under  sec.  91  of 
the  Land  Titles  Act,  R.  S.  O.  ch.  138,  in  a proceeding 
under  that  Act  in  respect  of  certain  cautions  filed  in  his 
office  by  J.  K.  Leslie  and  one  Cathro  against  the  registra- 
tion of  a patent  for  mining  locations  W.  D.  32  and  W.  D. 
136,  granted  to  the  applicants. 

The  application  was  heard  by  Meredith,  J.,  in  Court, 
on  the  14th  December,  1898. 

H.  L.  Dunn , for  the  applicants. 

G.  G.  S.  Lindsey , for  J.  K.  Leslie. 

W.  0.  Hall,  for  Cathro. 

Judgment  was  delivered  on  the  21st  December,  1898. 

Meredith,  J. — The  application  is  made  under  the  92nd 
section  of  the  Land  Titles  Act ; it  is  not  contended  that  the 
Court  has  any  jurisdiction  in  the  matter  other  than  such 
as  that  section  confers  ; none  other  is  invoked. 

And  that  section  is  in  these  words  : — 

“ 92.  If  any  person  disobeys  any  order  of  the  Master  of 
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Titles  made  in  pursuance  of  the  preceding  section,  the 
Master  may  certify  such  disobedience  to  the  Court,  and 
thereupon  such  person,  subject  to  such  right  of  appeal  as 
aforesaid,  may  be  punished  by  the  Court,  and  execution 
issued  to  enforce  the  order,  in  the  same  manner  in  all 
respects  as  if  the  order  made  by  the  Master  were  the  order 
of  the  Court.” 

The  first  question  that  presents  itself  is  whether  any 
order  of  the  Court  is  needed  before  execution  can  be  issued. 

There  seems  to  be  no  good  reason  whv  it  should.  An 
appeal  is  by  the  91st  section  given  against  the  Master  s 
order,  and  punishment  and  issue  of  execution  are,  by  the 
92nd  section,  made  expressly  subject  to  that  right  of 
appeal.  If  the  writ  be  improperly  issued,  it  can  be  set 
aside  ; if  properly  issued,  there  is  no  need  of  the  expense 
and  delay  which  would  be  caused  by  an  application  for 
leave  to  issue  it. 

But  do  the  words  of  the  section  require  it  ? That  is  a 
question  made  somewhat  difficult  by  its  composition. 

Its  original  is  to  be  found  in  the  Imperial  Act  of  1875, 
sec.  73.  It  is  that  section  copied  word  for  word,  with  the 
words  “ and  execution  issued  to  enforce  the  order  ” inter- 
polated in  probably  the  most  convenient  place,  but  without 
the  greatest  regard  for  accurate  grammatical  construction, 
or  for  the  ease  of  those  who  might  be  required  to  find 
their  meaning  and  give  effect  to  them. 

Now,  the  provisions  of  the  Imperial  Act  were  quite 
inapplicable  to  this  Province,  where  imprisonment  for 
non-payment  of  debt  or  costs  has  long  since  been 
abolished  ; and  so  the  only  part  of  the  section  which  has 
any  effect  is  that  part  which  was  engrafted  upon  it.  There 
was  quite  too  much  timidity  in  the  composition  of  a pro- 
vision fitting  circumstances  quite  different  from  those 
existing  in  England  when  the  Imperial  Act  was  passed. 

I am  not  sure  whether  any  order  of  the  Court  is 
necessary  under  the  section  of  the  Imperial  Act.  It  may 
be  that,  in  accordance  with  the  former  practice  in  Chancery, 
here  as  well  as  there,  a writ  of  attachment  of  the  person 
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would  go  as  a matter  of  course  upon  the  certificate  of 
disobedience  of  the  order. 

And  if  the  provision  for  the  issue  of  execution  stood 
alone,  or  if  it  is  to  be  treated  as  standing  alone — the  rest 
of  the  section  being,  for  the  reason  mentioned,  nugatory — it 
is  plain  that  no  application  to  the  Court  for  leave  to  issue 
would  be  required  ; nor,  taking  the  section  just  as  it 
stands,  can  I say  that  there  are  any  words  in  it  making 
this  application  necessary. 

Execution  may  issue  in  the  same  manner  as  if  the 
Master’s  order  were  an  order  of  this  Court ; upon  such  an 
order  of  this  Court  execution  would  be  issued  without 
any  further  order. 

My  ruling,  therefore,  is  that  the  applicant  can  have 
“ execution  issued  ” by  the  proper  officer,  upon  the  order 
and  certificate  of  the  Master  without  any  order  of  this 
Court  directing  or  permitting  it : and  the  practice  of  this 
Court  in  regard  to  issuing  execution  is  made  applicable 
by  the  words  of  the  section,  “ in  the  same  manner  in  all 
respects  as  if  the  order  made  by  the  Master  were  the  order 
of  the  Court.”  And  by  that  practice  “ issuing  execution ” 
means  issuing  such  process  as,  under  the  Consolidated 
Rules,  is  applicable  to  the  case : see  Rule  836  : and  does 
not  include  that  mode  of  enforcing  payment,  by  way  of  a 
receiver,  usually  called  “ equitable  execution : ” see  Norburn 
v.  Norburn,  [1894]  1 Q.  B.  448. 

But  the  applicant  is  not  satisfied  with  the  right  to 
issue  execution  according  to  the  practice  of  the  Court : he 
intimates  that  no  such  process  will  avail  him  anything : 
he  desires  “equitable  execution.”  If,  however,  I am 
right  in  saying  that  the  right  which  the  section  gives  him 
is  a right  to  issue  execution  without  leave  of  the  Court, 
that  is  all  the  section  gives,  and  the  Court  has  no  power 
to  add  to  it ; he  must  be  content  with  the  power  to  issue 
execution  according  to  the  practice  of  the  Court. 

But,  if  I am  wrong,  and  an  application  to  the  Court  is 
necessary  or  may  be  made,  is  the  applicant  entitled  to  a 
receiver  ? That  is,  is  that  mode  of  enforcing  payment  of  a 
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claim  included  in  the  words  “execution  issued  ” ? For,  of 
course,  the  subsequent  words  of  the  section  are  restricted 
by  them  ; power  is  not  given  to  enforce  the  order,  in  all 
respects,  the  same  as  if  it  were  an  order  of  this  Court,  but 
only  to  issue  execution  in  the  same  manner,  in  all  respects, 
as  if  it  were  an  order  of  this  Court. 

I thought  not,  during  the  argument ; for,  as  pointed  out 
at  the  time,  the  words  “ execution  issued  ” point  to  the 
issuing  of  some  process  of  the  Court;  and  the  other  sections 
of  this  Act,  where  the  word  “ execution  ” is  used,  as  well 
as  the  provisions  of  the  Execution  Act,  and  the  Consoli- 
dated Rules,  all  point  that  way  ; nowhere  that  I know  of 
is  “ equitable  execution  ” mentioned. 

And  the  cases,  to  which  I was  not  referred,  seem  to 
make  the  point  plain.  I quote  from  each  of  the  Lord 
Justices  composing  the  Court  of  Appeal  by  which  In  re 
Shephard  (1889),  43  Ch.  D.  131,  was  decided  : Cotton, 

L.J.  (p.  135)  : “ Confusion  of  ideas  has  arisen  from  the  use  of 
the  term  ‘ equitable  execution.5  The  expression  tends  to 
error.  It  has  often  been  used  by  Judges,  and  occurs  in 
some  orders,  as  a short  expression  indicating  that  the 
person  who  obtains  the  order  gets  the  same  benefit  as  he 
would  have  got  from  legal  execution.  But  what  he  gets 
by  the  appointment  of  a receiver  is  not  execution,  but 
equitable  relief  * * .”  Bowen,  L.J.  (p.  137)  : “ Equit- 

able execution  is  not  like  legal  execution ; it  is  equitable 
relief,  which  the  Court  gives  because  execution  at  law 
cannot  be  had.  It  is  not  execution,  but  a substitute  for 
execution.”  And  Fry,  L.J.  (p.  138) : “ The  idea  that  a 

receivership  order  is  a form  of  execution  is  in  my  opinion 
erroneous.  * * Belief  by  the  appointment  of  a receiver 

went  on  the  ground  that  execution  could  not  be  had,  and 
therefore  it  was  not  execution:”  see  also  Croshaw  v. 
Lyndhurst  Ship  Co.,  [1897]  2 Ch.  154,  and  Norburn  v. 
Norbnrn,  supra. 

There  are  other  formidable  objections  to  the  application, 
but  this  is  enough.  No  order  will  be  made  : I cannot 
compel  the  draftsman  of  the  section  to  pay  the  costs  of  the 
application. 
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Walker  v.  Gurney-Tii.den  Co.  (Ltd.) 

Solicitor — Lien — Settlement  of  Action — Notice — Collusion — Fruits  of  Liti- 
gation— Ascertainment  of  Amount  due  Solicitor — Collateral  Proceeding . 

After  judgment  had  been  recovered  by  the  plaintiff  against  the  defen- 
dants for  $550  damages  and  for  costs,  and  while  an  appeal  was  pending, 
the  plaintiff  and  defendants,  without  the  knowledge  of  the  plaintiff’s 
solicitors,  made  an  agreement  for  settlement  of  the  action  upon  the 
plaintiff  being  taken  into  the  defendants’  employment  and  paid  $150  in 
full  of  damages  and  costs.  The  plaintiff’s  solicitors  asserted  a lien  for 
their  costs,  which  were  unpaid,  and  gave  notice  thereof  to  the  defen- 
dants before  any  money  was  actually  paid  over  to  the  plaintiff 
Held,  that  the  compromise  made  was  not  a collusive  one,  and  the  solici- 
tors were  therefore  not  entitled  to  an  order  upon  the  defendants  for  the 
payment  of  their  costs  ; but,  such  costs  amounting  to  more  than  $150, 
that  they  were  entitled  to  have  that  sum,  for  which  the  action  was  com- 
promised, and  which  was  to  be  treated  as  the  fruits  of  the  litigation, 
paid  over  to  them  in  respect  of  their  lien. 

Held , also,  that  a question  arising  between  the  plaintiff  and  his  solicitors, 
as  to  whether  they  were  entitled  to  taxed  costs  as  between  solicitor 
and  client,  or  to  a percentage  upon  the  amount  recovered,  could  not  be 
determined  upon  the  motion  to  enforce  payment  by  the  defendants  of 
the  plaintiff’s  solicitors’  costs,  but  had  to  be  determined  in  another 
proceeding  before  the  determination  of  such  motion. 

[December  24,  1897. — Robertson,  J.] 
[November  25,  1898. — Divisional  Court.] 

This  was  an  appeal  by  the  plaintiffs  solicitors,  Staunton 
& O’Heir,  from  an  order  of  the  local  Master  at  Hamilton 
of  the  5th  November,  1897,  dismissing  an  application  of 
the  appellants  for  an  order  directing  the  defendants,  forth- 
with after  the  taxation  thereof,  to  pay  to  the  appellants 
their  costs  of  this  action  and  incidental  to  the  motion,  as 
between  solicitor  and  client,  on  the  following  grounds  : 
that  the  action  was  settled,  after  verdict  for  $550  and 
judgment  for  that  amount  with  costs  had  been  ordered 
against  the  defendants,  without  notice  to  the  plaintiff’s 
solicitors,  whose  costs  had  not  been  paid,  to  the  prejudice 
of  their  lien  for  the  amount  of  their  costs  as  between 
solicitor  and  client ; that  such  settlement  was  made  be- 
tween the  plaintiff  and  defendants  in  collusion,  with  the 
knowledge  that  such  costs  had  not  been  paid,  and  with  the 
intention  of  depriving  the  solicitors  of  such  costs ; that 
the  settlement  was  effected  by  paying  a much  smaller  sum 
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than  the  verdict  and  costs ; that  the  defendants  had  full 
knowledge  that  the  plaintiff’s  solicitors’  costs  had  not 
been  paid,  and  were  notified  before  the  settlement  was 
carried  out  that  the  solicitors  claimed  a lien  upon  the 
judgment,  etc. 

The  facts  are  stated  in  the  judgment  of  Robertson, 
J.,  before  whom  the  appeal  was  heard,  in  Chambers,  on 
the  26th  November,  1897. 

Washington , for  the  appellants. 

J.  H.  Denton,  for  the  defendants. 

Judgment  was  delivered  on  the  24th  December,  1897. 

Robertson,  J — There  are  two  questions  to  be  disposed 
of : 1st.  Was  there  collusion  between  the  plaintiff  and  de- 
fendants in  making  the  settlement  to  deprive  the  plaintiffs 
solicitors  of  their  costs  ? 2nd.  Or  had  the  defendants 
notice  that  the  costs  had  not  been  paid  before  they  paid 
over  the  amount  for  which  the  plaintiff  agreed  with  them 
to  settle  the  action  ? 

The  action  was  brought  to  recover  damages  for  injuries 
sustained  by  the  plaintiff,  who  was  a wood  worker,  while 
in  the  employment  of  the  defendants  in  their  scale  factory 
in  Hamilton,  and  was  tried  before  Falconbridge,  J.,  and  a 
jury  at  the  Autumn  Assizes  of  1896,  and  resulted  in  a ver- 
dict for  the  plaintiff  for  $550  damages,  and  judgment  for 
that  amount  with  costs  was  ordered  to  be  entered  for  the 
plaintiff*.  The  defendants  afterwards  gave  notice  of  appeal 
to  the  Court  of  Appeal,  and  pending  that  a settlement  of 
the  action  was  come  to  between  the  plaintiff*  and  defen- 
dants, on  an  agreement  by  the  defendants  to  take  the 
plaintiff  back  into  their  employment  and  to  pay  $150  in 
full  of  damages  and  costs.  The  plaintiff  had  paid  nothing 
to  his  solicitors,  and  was  and  is  impecunious  and  unable  to 
pay  them  anything.  All  of  which,  I think,  the  affidavits 
and  examinations  of  the  parties  used  on  this  motion 
make  clear. 
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If  there  was  not  collusion  between  the  plaintiff  and 
defendants  to  deprive  these  solicitors  of  their  costs,  their 
conduct  was  such  as  to  create  the  gravest  suspicion.  There 
is  no  doubt  whatever  that  the  defendants’  manager,  Mr. 
Steadman,  knew  that  the  plaintiff  had  not  only  not  paid 
his  solicitors,  but  that  he  had  not  the  means  to  do  so. 
Furthermore,  I think  it  only  reasonable  to  suppose  that 
he,  as  well  as  the  defendants,  who  are  largely  engaged  in 
business  and  have  been  so  for  years,  knew  that  an  action 
of  this  kind  could  not  have  been  brought  to  trial  for  less 
than  $150  or  thereabouts. 

It  is  established,  too,  that  when  one  of  the  solicitors 
called  on  the  president  of  the  defendants’  company 
(Mr.  Tilden),  Mr.  Steadman  being  present,  on  the  9th 
February,  immediately  after  the  solicitors  had  received 
a letter  from  the  defendants’  solicitors,  Messrs.  Pearson 
& Denton,  who  were  defending  the  action,  in  fact,  for 
and  as  solicitors  for  the  insurance  company  who  had 
insured  the  defendants  against  such  damages  as  were 
claimed  in  this  action,  it  had  been  settled  between 
the  parties.  Mr.  Tilden,  on  being  remonstrated  with  for 
settling  with  the  plaintiff  behind  his  solicitors’  back,  and 
being  told  that  the  solicitors’  costs  had  not  been  paid, 
simply  laughed  at  the  solicitor  and  told  him  that  they 
(the  defendants)  were  going  to  look  out  for  themselves, 
and  they  did  not  care  whether  the  solicitors’  costs  had  been 
paid  or  not. 

And  I think  it  also  clear  that  the  defendants  had 
notice  of  the  non-payment  before  they  agreed  with  the 
plaintiff  on  the  terms  of  settlement.  The  affidavit  of 
Mr.  Steadman  shews  that  fact  conclusively ; and  on 
cross-examination  on  that  affidavit  he  says,  referring  to 
a receipt  which  the  agent  of  the  insurance  company  had 
brought  with  him  to  the  defendants’  place  of  business, 
with  a view  of  getting  a settlement  of  the  claim,  in  answer 
to  question  101 : “It  was  a receipt,  as  I looked  at  it,  as 
would  let  us  (defendants)  in  for  paying  the  solicitors’  costs 
after  settling  with  Walker;”  and  in  answer  to  question 
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105,  he  says : “ I told  him  ” (the  insurance  agent)  “ that 
we  would  not  sign  a receipt  like  that.”  “ 167.  Q.  Then 
what  was  in  the  receipt  as  to  the  solicitors’  costs  ? A. 
It  was  a receipt  to  the  company  relieving  them  of  all 
claims  in  this  action,  mentioning — I think  the  receipt 
mentioned  the  costs ; that  was  the  first  intimation  I 
had  got  that  the  question  of  costs  would  be  brought  up 
at  all.”  Again  he  is  asked : “ 109.  Q.  And  then  you 
noticed  by  that  if  you  had  let  the  company  (defendants) 
give  that  receipt,  you  might  be  put  in  for  Walker’s  solici- 
tors’ costs  by  that  action  ? A.  Yes.”  And  he  goes  on  to 
say  that  he  told  the  insurance  company’s  agent  that  the 
defendants  would  not  sign  that  receipt,  “ for  that  reason,  on 
account  of  the  costs.”  In  answer  to  question  114,  he  says : 
“ He  (the  insurance  agent)  reported  then  by  telephone  to 
Toronto  to  the  office  there  * * Spratt  (the  agent) 

called  me  up  and  he  said  it  was  a mistake  for  him  to 
present  that  form  of  receipt  * * The  receipt  they 

would  ask  for,  they  would  settle  the  action,  and  that 
would  include  costs.” 

This  being  satisfactory,  Mr.  Steadman  then  saw  the 
plaintiff,  told  him  that  the  defendants  would  take 
him  back  into  their  employment  if  he  made  a settle- 
ment; and  a settlement  was  arrived  at,  and  the  plain- 
tiff signed  a receipt  in  these  words : “ Hamilton,  Ont., 
January  30,  1897.  In  consideration  of  the  Gurney-Tilden 
Company  paying  me  the  sum  of  one  hundred  and  fifty 
dollars,  I hereby  agree  to  accept  same  in  full  settlement  of 
my  claim  and  costs  in  the  suit  now  pending  between  me 
and  them.  W.  Walker,  in  presence  of  George  Allan.”  The 
money  was  not  paid  until  some  time  after  that ; the  date 
of  payment  could  not  be  drawn  from  the  witness,  he  refus- 
ing to  produce  the  correspondence  between  him  and 
Messrs.  Pearson  & Denton,  who  were  defending  the  action, 
Steadman  said,  for  the  insurance  company. 

But  before  the  settlement,  it  appears  by  the  same  cross- 
examination,  in  answer  to  question  125,  that  it  was  under- 
stood between  Steadman  and  the  insurance  company’s  agent 
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that  the  defendants  were  not  to  assume  any  future  liability  ; 
that  the  insurance  company  were  to  be  liable  for  whatever 
it  was — “they  were  simply  going  behind  us.”  “Q.  126. 
You  would  not  make  a settlement  unless  they  were  behind 
you  ? A.  Certainly  not ; that  would  not  be  business.” 
The  receipt  from  the  plaintiff  having  been  procured,  it  was 
sent  to  the  solicitors  at  Toronto,  and  after  that  a cheque 
for  the  amount  was  received  from  the  solicitors  in  a letter, 
the  date  of  which  was  refused,  and  the  letter  was  not  pro- 
duced ; in  fact,  refused  on  the  ground  that  it  was  privi- 
leged, although  these  solicitors  were  in  fact  the  solicitors, 
not  of  the  defendants,  although  nominally  on  the  record, 
but  solicitors  defending  the  action  for  the  insurance  com- 
pany : see  cross-examination,  answers  to  questions  141  to 
and  including  160.  Then,  pending  the  question  of  notice 
of  non-payment  of  the  plaintiffs  solicitors’  costs,  before  the 
settlement  and  before  payment  over  to  the  plaintiff,  Stead- 
man is  asked:  “ Q.  184.  You  knew  the  costs  had  not  been 
paid  then  ? A.  Yes.  Adamson  (a  friend  of  plaintiffs)  and 
Walker  told  me  they  had  an  arrangement  about  the  costs.” 
“Q.  185.  That  is  not  what  I asked  you;  you  knew  they 
had  not  been  paid  ? A.  Yes,  I knew  they  had  not  been 
paid;  he  just  told  me  that.”  Then  following  it  up:  “I 
don’t  know  of  my  own  knowledge;  he  simply  told  me 
that.”  Then  he  said  he  knew  who  the  plaintiff’s  solicitors 
were  and  knew  them  personally,  but  did  not  think  of  call- 
ing on  them  to  make  inquiry ; that  he  refused  to  give  to 
the  insurance  company  such  a receipt  as  they  first  asked 
for,  because  “ it  would  let  us  in,  leave  it  open,  so  that  you 
(the  plaintiff’s  solicitors)  might  come  on  us  probably  for 
costs.”  Then  he  is  asked  when  the  receipt  given  by  the 
plaintiff  was  drawn  up  and  signed,  and  he  said  : “ The  same 
afternoon  that  he,  Steadman,  told  Walker  that  he  would 
be  taken  back  to  work  if  he  would  sign  it,”  etc.  On  this 
it  appears  to  me  clear  that  the  defendants,  through  their 
agent  or  foreman  or  general  manager,  Steadman,  well  knew 
that  the  plaintiff’s  solicitors  had  not  been  paid  their  costs 
before  the  settlement  was  arrived  at  and  before  they  paid 
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over  to  the  plaintiff  the  money  which  they  had  received 
from  the  insurance  company  for  that  purpose. 

But  the  defendants  say  that  they  retained  $50  out  of 
the  $150  with  which  to  pay  the  costs.  That  in  the  first 
place  proves  clearly  that  they  were  aware  of  the  non-pay- 
ment of  the  solicitors’  costs,  if  there  was  not  what  I have 
already  pointed  out ; and  the  defendants  say  that  is  all  the 
solicitors  are  entitled  to,  inasmuch  as  there  was  an  arrange- 
ment entered  into  before  the  action  was  brought  between 
the  plaintiff  and  his  solicitors  that  they  were  to  receive  a 
commission  of  twenty-five  per  cent,  on  the  amount  recov- 
ered, and  that  this  was  all  they  were  to  receive,  and  they 
put  this  forward  as  an  answer  to  this  application,  and  say 
now  that  they  have  that  sum  of  $50  in  their  hands  ready 
to  be  paid  over  to  the  solicitors. 

This,  I have  concluded,  is  a mere  after-thought  on  the 
part  of  these  defendants;  and,  judging  from  what  took 
place  between  the  solicitors  and  Messrs.  Tilden  and  Stead- 
man on  the  9th  February,  1897,  after  the  receipt  by  the 
solicitors  of  the  letter  of  the  8th  February  from  Pearson  & 
Denton,  informing  them  of  the  settlement,  I think  it  is 
not  open  to  doubt.  It  will  be  observed  that  Mr.  Staunton, 
one  of  the  plaintiff’s  solicitors,  states  in  his  affidavit  of 
26th  May,  paragraph  9,  “ that  afterwards  on  the  same  day 
I had  an  interview  with  Mr.  Steadman  and  Mr.  Tilden  in 
the  office  of  the  company  (defendants)  and  discussed  the 
question  with  them.  I told  them  that  I considered  it 
most  unfair  and  dishonest  to  make  a settlement  behind 
my  back,  when  they  knew  that  our  costs  had  not  be§n 
paid.  They  simply  laughed  at  me  and  told  me  that  they 
were  going  to  look  out  for  themselves,  and  they  didn’t 
care  whether  my  costs  had  been  paid  or  not,  or  words  to 
that  effect.  I told  them  that  I intended  to  hold  the  com- 
pany (defendants)  personally  responsible,  and  they  said  it 
was  nothing  to  them,  because  the  insurance  company 
would  have  to  pay  it  any  way  * * They  told  me 

that  the  way  the  settlement  was  made  was  that  they  had 
discharged  the  plaintiff,  who  had  till  after  judgment  and 
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shortly  before  the  settlement  remained  in  defendants’  ser- 
vice, and  had  agreed  to  take  him  back  into  their  employ- 
ment on  condition  that  he  would  settle  the  action,  but 
they  did  not  inform  me  then,  as  I afterwards  learned,  that 
the  plaintiff  had  not  been  paid  the  amount  of  money  for 
which  he  had  agreed  to  settle  the  action,  but  led  me  to 
believe  that  he  had  already  been  paid.  I informed  Mr. 
Tilden  and  Mr.  Steadman  that  I would  look  to  the  com- 
pany (defendants)  personally  for  the  costs,  and,  if  necessary, 
would  bring  an  action  against  them  to  compel  them  to 
pay  them.” 

This  statement  is  not  contradicted  either  by  Mr.  Tilden 
or  Mr.  Steadman,  so  that,  if  it  is  a fact  that  the  settlement 
took  place  on  the  30th  J anuary,  and  that  they  had  retained 
$50  for  the  solicitors,  why  did  they  not  then  and  there 
say  so,  instead  of  “ laughing  at  ” the  solicitor  and  telling 
him  what  he  swears  they  did  as  regards  their  looking  out 
for  themselves  and  not  caring  whether  the  solicitors’  costs 
were  paid  or  not  ? If  they  then  had  $50  in  hand,  why 
did  they  not  say  so  and  offer  that  ? There  are  two  sug- 
gestions made  as  to  this : 1st,  that  the  amount  agreed  to 
be  paid,  or  any  part  of  it,  had  not  been  paid  over  at  the 
time  of  this  interview  ; 2nd,  that,  fearing  the  consequences, 
they  utilized  what  the  plaintiff  had  told  Mr.  Steadman  as 
to  the  alleged  arrangement  about  the  costs,  and  then  to 
protect  themselves  they  retained  in  their  hands,  not  twenty- 
five  per  cent,  of  the  amount  settled  for,  but  thirty-three 
and  one-third  per  cent.,  shewing  that  they  had  no  great 
confidence  in  the  plaintiff’s  and  Adamson’s  story,  after  all. 
But  why  did  they  not  make  inquiry  of  the  solicitors  as  to 
the  correctness  of  this  alleged  arrangement  ? If  they  were 
not  afraid  the  settlement  would  fall  through,  there  is  no 
excuse  for  their  not  doing  so. 

As  regards  the  alleged  arrangement,  I have  considered 
that  also,  and  the  conclusion  I have  come  to  is  that  it  is  as 
Mr.  Staunton  states  in  his  affidavit,  whatever  the  plaintiff 
and  Adamson  may  say  to  the  contrary.  Both  of  these 
men  have  shewn  themselves  to  be  unreliable.  On  the 
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other  hand,  the  solicitor  gives  a reasonable  account  of  what 
really  took  place  ; and  before  the  Court  could  stamp  him 
with  being  a party  to  a champertous  agreement,  it  must 
be  established  beyond  reasonable  doubt. 

As  to  whether  there  was  collusion,  I do  not  think  it 
necessary  to  determine.  I content  myself  with  pointing 
out  what  took  place  between  the  defendants  and  plain- 
tiff’s solicitor  on  the  9th  February,  and  after  that  between 
the  plaintiff*  and  defendants,  which  has  created  in  my 
mind  a very  strong  suspicion  ; but  I am  satisfied  that  the 
defendants  had  notice  of  the  non-payment  of  the  costs 
before  the  money  was  paid  over  to  the  plaintiff*,  not  only 
from  the  plaintiff*  himself,  but  from  the  solicitors.  As  to 
the  latter,  the  evidence  shews  that,  on  the  8th  February 
Pearson  & Denton  wrote  the  solicitors  that  the  plaintiff 
and  defendants  “ have  between  them  fixed  up  an  arrange- 
ment covering  a settlement that  in  consequence  of  this, 
on  the  9th  February,  one  of  the  solicitors  called  at  the 
office  of  the  defendants,  and  there,  had  an  interview  with 
the  president  of  the  defendant  company  and  Mr.  Steadman, 
the  manager,  and  then  gave  them  notice  of  the  non-pay- 
ment of  their  costs ; that  on  the  same  day  he  wrote  them 
a letter  to  same  effect.  The  defendants  have  not  shewn 
that  the  amount  agreed  to  be  paid  to  the  plaintiff*  was  at 
that  time  paid  over ; in  fact,  from  the  unsatisfactory 
answers  which  Mr.  Steadman  gave  to  questions  on  cross- 
examination  on  this  point,  I think  it  clear  that  no  money, 
unless  perhaps  a few  dollars,  had  been  paid  to  the  plaintiff*. 
There  is  also  a letter  from  Pearson  & Denton,  of  the  13th 
February,  which  says,  “ We  wrote  you  on  the  above  date 
(8th  February),  before  any  money  was  paid  over,  so  that 
you  could,  if  3tou  thought  it  necessary,  protect  yourselves 
with  regard  to  your  costs.  * * This  sum  was  not 

paid  to  him  until  11th  instant.”  Now  Pearson  & Denton 
knew  when  the  money  was  paid,  because  they  had  sent 
the  cheque  of  the  insurance  company  to  the  defendants 
to  liquidate  the  amount,  and  Mr.  Steadman  refuses  to 
produce  the  letters  which  passed  between  him  and  Pearson 
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& Denton  in  which  the  cheque  and  receipt  of  the  30th 
January  were  enclosed,  and  shields  himself  behind  what 
his  or  the  defendants’  private  solicitor  suggests  to  him  on 
his  examination  is  “privilege.”  I think  there  is  ample 
evidence  to  shew  that,  apart  from  the  knowledge  that 
Steadman  had  from  Walker,  the  plaintiff,  that  his  solicitors’ 
costs  were  not  paid,  the  notice  which  the  solicitors  gave  on 
the  9th  February  was  before  anything  was  paid.  If  this 
had  not  been  the  case,  the  defendants  were  in  a position  to 
shew  it,  and  I think  they  should  have  done  so,  but  they 
have  not.  I find  on  the  whole  that  they  had  ample  notice 
and  could  have  protected  themselves  had  they  thought 
proper  to  do  so. 

“ The  principle  by  which  this  application  is  to  be  decided 
was  settled  long  ago,  namely,  that  the  party  should  not  run 
away  with  the  fruits  of  the  cause  without  satisfying  the 
legal  demands  of  his  attorney,  by  whose  industry,  and  in 
many  instances  at  whose  expense,  those  fruits  are  obtained. 
If  indeed  the  money  had  been  paid  over  bond  fide  to  the 
plaintiff  before  notice  from  his  attorney  of  his  lien,  such 
payment  would  have  been  good ; but  here  the  payment 
was  made  in  violation  of  the  notice,  which  cannot  be 
suffered  'per  Lord  Kenyon,  in  Read  v.  Dupper  (1795), 
6 T.  R.  361,  referred  to  by  Mr.  Justice  Stirling  in  Ross  v. 
Buxton  (1889),  42  Ch.  D.  at  p.  199.  This  is  a very 
instructive  case  and  contains  a review  of  the  cases 
and  is  sufficient  to  warrant  me  in  allowing  this  appeal, 
which  I feel  I am  obliged  to  do,  with  costs  not  only  of 
the  appeal  but  of  the  motion  before  the  local  Master  at 
Hamilton. 

The  defendants  appealed  from  this  decision,  and  their 
appeal  was  heard  by  a Divisional  Court  composed  of 
Armour,  C.J.,  and  Street,  J.,  on  the  17th  and  20th 
January,  1898. 

Shepley,  Q.C.,  and  J.  H.  Denton , for  the  defendants. 

Washington , for  the  plaintiffs  solicitors. 
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On  the  29th  January,  1898,  the  following  direction  of 
the  Court  was  given  by 

Armour,  C.J. — I do  not  think  that  we  can  properly 
determine  this  appeal  without  the  amount  to  which  the 
solicitors  are  entitled  for  their  costs  being  first  ascertained. 
The  amount  to  which  the  solicitors  are  entitled  is  a matter 
in  dispute  between  them  and  their  client,  they  alleging 
that  they  are  entitled  to  the  ordinary  costs  as  between 
solicitor  and  client,  and  their  client  alleging  a special 
agreement  by  which  the  solicitors  were  to  receive  as  and 
for  their  costs  one-fourth  of  the  amount  which  might  be 
recovered  in  the  suit. 

It  is  impossible  for  us  properly  to  determine  this  dispute 
upon  the  material  before  us,  nor  can  we  properly  determine 
it  upon  this  appeal,  but  it  must  be  determined  in  an 
independent  proceeding  between  the  solicitors  and  their 
client. 

Upon  this  dispute  being  determined  in  favour  of  the 
solicitors  and  their  costs  taxed  and  a certificate  thereof 
being  produced,  or  in  favour  of  the  client  and  proof  thereof 
produced,  we  shall  proceed  and  dispose  of  the  appeal. 

On  the  25th  November,  1898,  the  judgment  of  the  Court 
was  delivered  by 

Armour,  C.J. — It  being  now  shewn  to  us  that  the 
solicitors  have  recovered  against  the  plaintiff  judgment  for 
the  sum  of  $322.05  in  respect  of  the  costs  of  this  action,  we 
proceed  to  determine  the  appeal. 

We  think  that  the  sum  for  which  this  action  was  com- 
promised must  be  treated  as  the  fruits  of  the  litigation, 
and  as  such  that  the  solicitors  had  a lien  thereon  for  their 
costs. 

And  we  think  that  we  must  find  that  the  solicitors  gave 
notice  to  the  defendants  of  their  lien  before  any  part  of 
the  said  sum  was  paid  over  to  the  plaintiff. 

Messrs.  Pearson  & Denton,  through  whom  the  sum  for 
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which  the  action  was  compromised  came  from  the  insurance 
company  to  the  defendants,  say  in  their  letter  to  the 
solicitors  of  the  13th  February,  1897,  that  the  said  sum 
had  not  been  paid  over  when  they  wrote  to  the  solicitors 
their  letter  of  the  8th  February,  1897,  advising  them  of 
the  compromise  ; and  immediately  upon  the  receipt  by  the 
solicitors  of  the  letter  of  the  8th  February,  1897,  the 
solicitors  notified  the  defendants  of  their  lien. 

The  defendants  pretend  that  they  paid  $100  of  the  sum 
for  which  the  action  was  compromised  before  they  received 
notice  of  the  lien  ; but,  although  they  could  have  shewn 
the  exact  time  when  the  said  $100  and  every  part  thereof 
was  paid,  they  did  not  choose  to  do  so  ; and  we  must  find, 
as  our  learned  brother  Robertson  found,  that  it  was  all 
paid  after  they  had  received  notice  of  the  lien ; and  so 
was  paid  in  their  own  wrong,  and  did  not  prejudice  the 
solicitors’  rights. 

The  compromise  made  was  a real  one,  and  not  a collusive 
one,  within  the  meaning  of  that  term  as  used  in  the 
decisions  : Brunsdon  v.  Allard  (1859),  2 El.  & El.  19.  And 
the  utmost  relief  to  which  the  solicitors  are  entitled  is  an 
order  requiring  the  defendants  to  pay  over  to  the  solicitors 
the  sum  of  $150,  the  sum  for  which  the  action  was  com- 
promised. 

The  order  of  the  local  Master  was  wrong  in  dismissing 
the  solicitors’  motion ; and  the  order  of  our  brother 
Robertson  was  wrong  in  ordering  the  defendants  to  pay 
the  whole  of  the  solicitors’  costs  ; and  we  think,  therefore, 
that  there  should  be  no  costs  either  here  or  below. 
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Harris  v.  Toronto  Electric  Light  Company. 


Discovery — Examination  of  Officer  of  Company— Duty  to  Obtain  Informa- 
tion from  Servants — Privilege. 

Upon  the  examination  for  discovery  of  an  officer  of  an  incorporated  com- 
pany, in  an  action  brought  against  the  company  by  a person  whose 
building  they  supplied  with  electrical  power,  to  recover  damages  for 
injury  by  fire  which  he  alleged  to  have  been  caused  by  their  negligence, 
the  deponent,  being  asked  whether  on  the  date  of  the  fire  there  was 
any  indication  at  the  power  house  or  the  defendants’  works  that  there 
was  any  trouble  or  breakage  in  the  wires  on  the  circuit  by  which  power 
was  supplied  to  the  plaintiff,  answered  that  there  were  such  indica- 
tions : — 

Held,  that  he  was  bound  to  answer  the  further  question  as  to  what  the 
indications  were,  if  he  had  knowledge  of  the  facts  ; and  if  he  had  not 
such  knowledge,  but  could  obtain  it  from  a servant  of  the  defendants  who 
acquired  the  knowledge  in  the  course  of  his  employment,  he  was  bound 
to  obtain  it  so  as  to  enable  him  to  answer  the  question  ; and  even  if  the 
information  which  the  deponent  had  was  obtaimed  for  the  purpose  of 
enabling  counsel  to  advise,  and  he  could  claim  privilege  for  it,  he  was 
bound,  nevertheless,  to  obtain  the  information  anew  for  the  purposes  of 
discovery. 

Bolckow  v.  Fisher  (1882),  10  Q.  B.  D.  161,  and  Southwark  Water  Co.  v. 
Quick  (1878),  3 Q.  B.  I).  315,  followed. 

[January  11,  1899. — Meredith,  C.J.] 

This  was  a motion  by  the  plaintiff  to  commit  Mr.  J.  J. 
Wright,  the  manager  of  the  defendants,  an  incorporated 
company,  for  his  contempt  of  Court  in  refusing  to  answer 
certain  questions  put  to  him  by  the  plaintiff’s  counsel  upon 
his  examination  for  discovery  as  an  officer  of  the  defen- 
dants, or,  in  the  alternative,  to  require  him  to  attend  again 
at  his  own  expense  and  answer  the  questions.  The  facts 
which  relate  to  the  first  branch  of  the  application,  which 
is  the  only  one  dealt  with  in  the  judgment,  are  stated 
therein. 

The  motion  was  heard  by  Mebedith,  C.J.,  in  Chambers, 
on  the  10th  January,  1899. 

J.  B.  Clarke , Q.C.,  for  the  plaintiff. 

H.  O’Brien,  for  the  defendants  and  Mr.  Wright. 

Judgment  was  delivered  on  the  following  *day. 
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Meredith,  C.J. — The  case  of  BoLclcoiv  v.  Fisher  (1882), 
10  Q.  B.  D.  161,  is  conclusive  in  favour  of  the  plaintiff  as 
to  the  first  branch  of  the  application. 

In  that  case,  which  was  an  action  by  cargo-owners 
against  the  owners  of  a ship  for  a loss  alleged  to  have 
arisen  from  negligence  in  the  navigation  of  the  ship,  inter- 
rogatories were  administered  to  the  defendants  as  to  what 
was  done  by  those  on  board  with  regard  to  the  navigation 
at  the  time  of  the  accident.  The  defendants  answered 
that  they  had  no  knowledge  or  information  respecting  the 
matters  inquired  into  except  as  appeared  by  the  protest,  of 
which  the  defendants  had  had  inspection,  and  it  was  held 
that  the  answer  was  insufficient,  as  it  did  not  appear  that 
there  was  any  difficulty  in  the  way  of  the  defendants 
obtaining  the  required  information  from  those  who  were 
in  charge  of  the  ship  at  the  time  of  the  accident. 

The  rule  recognized  and  applied  is  thus  stated  in 
the  head-note : “A  party  to  a cause  is  not  excused 
from  answering  interrogatories  relevant  to  the  ques- 
tion in  issue  on  the  ground  that  they  are  as  to  mat- 
ters which  are  not  within  such  party’s  own  knowledge, 
but  are  only  within  the  knowledge  of  his  agents  or  ser- 
vants, if  derived  in  the  ordinary  course  of  their  employ- 
ment ; and  he  is  bound  to  obtain  the  information  from  such 
agents  or  servants,  unless  he  shew  that  it  would  be  unrea- 
sonable to  require  him  to  do  so,  as  that,  either  such  agents 
or  servants  have  left  his  employment,  or  it  would  occasion 
unreasonable  expense  or  an  unreasonable  amount  of 
detail  or  the  like.” 

Lord  Justice  Brett,  referring  to  the  argument  of  the 
defendants’  counsel  (the  same  argument  that  Mr.  O’Brien 
presented  to  me),  that  a party  to  a cause  cannot  be  asked 
to  give  the  contents  of  his  brief,  said  that  that  was  a 
figurative  expression,  which  he  took  to  mean  that,  though 
a party  may  be  asked  with  regard  to  certain  facts,  he  can- 
not be  asked  with  regard  to  the  evidence  of  those  facts ; 
and  he  added  : “Therefore,  in  such  a case  as  this,  the  defen- 
dants may  be  asked  as  to  material  facts  whether  they  did 
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or  did  not  happen  on  board  their  ship,  but  they  cannot  be 
asked  as  to  what  evidence  they  have  to  shew  whether 
those  facts  did  or  did  not  exist.” 

In  Southivarlc  Water  Go.  v.  Quick  (1878),  3 Q.  B.  D.  315, 
Lord  Justice  Cotton,  at  p.  321,  states  the  rule  as  applicable 
to  directors  of  a company  to  be  : “ The  directors  of  a com- 
pany, in  answering  interrogatories,  must  not  only  answer 
as  to  their  own  individual  knowledge,  but  in  answering 
for  the  company  they  must  get  such  information  as  they 
can  from  other  servants  of  the  company  who  personally 
have  conducted  the  transaction  in  question,  and  they  can- 
not properly  answer  interrogatories  by  saying  they  know 
nothing  about  the  matter,  when  it  is  in  their  power  to 
obtain  information  from  other  servants  of  the  company 
who  may  have  personal  knowledge  of  the  facts ; and  it  is 
perfectly  clear  if  the  information  has  been  communicated 
to  them  from  the  other  servants  of  the  company,  in  an- 
swering interrogatories  properly  administered  to  them, 
they  must  disclose  to  their  opponent  the  knowledge  which 
they  got  from  that  communication,  even  though  the  com- 
munication itself  may  be  a document  which  is  privileged.” 

Applying  this  rule,  then,  to  the  case  in  hand,  it  is  clear, 
I think,  that  the  deponent  Wright  was  bound  to  answer 
question  541. 

The  action  is  brought  by  the  plaintiff,  whom  the  defen- 
dants supplied  with  electrical  power,  to  recover  damages 
for  the  injury  done  to  his  buildings  by  fire,  which  he 
alleges  to  have  been  caused  by  the  negligence  of  the 
defendants.  The  deponent,  having  been  asked  whether  on 
the  date  of  the  fire  there  was  any  indication  at  the  power 
house  or  the  defendants’  works  that  there  was  any  trouble 
or  breakage  in  the  wires  on  the  circuit  from  which  the 
plaintiff  was  supplied  with  power,  and,  having  answered 
that  there  were  such  indications,  was  bound  to  answer  the 
further  question  (541)  as  to  what  the  indications  were,  if 
he  had  knowledge  of  the  facts ; and  if  he  had  not  such 
knowledge,  but  could  obtain  it  from  a servant  of  the 
defendants  who  acquired  the  knowledge  in  the  course  of 
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his  employment,  he  was  bound  to  obtain  it  so  as  to  enable 
him  to  answer  the  question  put  to  him. 

Having  determined  this,  all  that,  strictly  speaking,  is 
involved  in  the  motion  on  this  branch  of  it  is  disposed  of ; 
but,  in  order  to  avoid  further  difficulty  as  to  the  extent  of 
the  discovery  which  the  defendants  are  bound  to  make,  I 
may  add  that,  in  my  opinion,  the  deponent  Wright  is 
bound  to  answer  in  the  same  way  as  to  any  other  relevant 
fact,  whether  it  be  something  which  has  happened  at  the 
defendants’  works,  or  something  which  has  occurred  else- 
where. 

There  is  nothing  in  any  of  the  cases  cited  by  Mr.  O’Brien 
which  is  opposed  to  the  view  I have  adopted. 

In  Hemnessy  v.  Wright  (1888),  24  Q.  B.  D.  445  (note), 
the  right  of  a party  to  obtain  from  his  opponent  discovery 
of  anything  which  can  be  fairly  said  to  be  material  to 
enable  the  plaintiff  either  to  maintain  his  own  case  or  to 
destroy  the  case  of  his  adversary,  was  admitted,  but  the 
discovery  sought  was  not  allowed  to  be  had,  because  the 
matters  inquired  as  to  were  not  material  for  either  of  these 
purposes ; and,  referring  to  this,  Lord  Esher  said  : “ The 
moment  it  appears  that  questions  are  asked  and  answers 
insisted  upon  in  order  to  enable  the  party  to  see  if  he  can 
find  a case,  either  of  complaint  or  defence,  of  which  at 
present  he  knows  nothing,  and  which  will  be  a different 
case  from  that  which  he  now  makes,  the  rule  against 
‘ fishing  ’ interrogatories  applies.” 

In  the  present  case  the  plaintiff’s  position  is  that  the  indi- 
cations at  the  power  house  point  to  the  conclusion  that  the 
fire  of  which  he  complains  was  caused  by  the  defendants’ 
act,  and,  it  may  be,  may  tend  to  shew  that  that  act  was  a 
negligent  one. 

Wliateley  v.  Crowter  (1855),  5 E.  & B.  709,  has  no  appli- 
cation, I think.  All  that  was  there  decided  was  that  a 
party  may  not  interrogate  his  opponent  as  to  matters 
which  relate  exclusively  to  the  latter’s  case;  but  the  mat- 
ters as  to  which  discovery  is  sought  in  this  case  do  not 
relate  exclusively  to  the  defendants’  case,  but  are  relied  on 
by  the  plaintiff  to  establish  his  case. 
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Nor  is  any  privilege  of  the  litigant  invaded  ; even  if  it 
bean  answer  that  the  “ information  which  Mr.  Wright 
now  has  was  obtained  for  the  purpose  of  enabling  counsel 
to  advise,”  and  he  is  therefore  entitled,  as  Mr.  O’Brien  con- 
tended he  is,  to  claim  privilege  for  it — he  is  bound,  never- 
theless, to  obtain  the  information  anew  for  the  purposes  of 
discovery. 

The  order  must  therefore  go  for  the  attendance  of  Mr. 
Wright  at  his  own  expense  for  the  purpose  of  his  further 
examination  as  to  these  matters. 


Re  Humphries — Mortimer  v.  Humphries. 

Payment  into  Court — Infants’  Moneys — Executor. 

Where  infants  are  entitled  to  maintenance  out  of  a fund  in  the  hands  of 
the  executor  of  their  father’s  will,  against  whose  character  or  solvency 
there  is  no  imputation,  it  is  nevertheless  their  right  to  have  the  fund 
brought  into  Court. 

[October  31,  1898,  and  January  27,  1899. — Boyd,  C.] 

This  was  an  application  by  the  executors  of  the  will  of 
Caroline  Matilda  Humphries,  upon  the  return  of  an  origi- 
nating notice,  under  Rule  938,  for  an  order  requiring  Israel 
Humphries,  sole  surviving  executor  of  the  will  of  Henry 
Hurl  Humphries,  to  pay  into  Court  the  income  of  the 
estate  of  the  testator  in  his  hands,  and  allowing  payment, 
out  of  the  moneys  so  paid  into  Court,  of  a sum  for  the 
maintenance  of  the  infant  children  of  the  testator,  or  for 
administration. 

The  motion  was  heard  by  Boyd,  C.,  in  Chambers,  on  the 
21st  October,  1898. 

E.  D.  Armour,  Q.C.,  for  the  applicants. 

H.  F.  Hunter,  for  Israel  Humphries. 

Langton,  Q.C.,  for  the  other  adults  interested. 

F.  W.  Harcourt,  for  the  infants. 
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An  order  was  made  at  the  hearing  for  an  allowance  for 
the  maintenance  of  the  infants  at  £100  per  annum  for 
each  infant  until  further  order. 

Judgment  on  the  question  of  payment  into  Court  was 
delivered  on  the  31st  October,  1898. 

Boyd,  C. — It  is  admitted  that  the  infants  are  entitled  to 
maintenance  out  of  the  fund  in  the  hands  of  Israel  Hum- 
phries, surviving  executor  of  the  father’s  estate,  and  it  is 
claimed  that  he  should  be  allowed  to  deal  with  it  for  the 
benefit  of  other  legatees,  contingently  entitled,  who  so 
desire  it  to  be  dealt  with.  There  is  no  imputation  on  the 
character  and  solvency  of  the  trustee,  but  it  is  the  right  of 
the  infants,  as  cestuis  que  trust,  to  have  the  moneys  in  the 
hands  of  the  trustee  (which  in  this  case  are  clear  of  all 
charges)  brought  into  Court.  That  rule  was  acted  on  in 
Mitchell  v.  Richey  (1867),  13  Gr.  445,  450,  approved  in 
Kingsmill  v.  Miller  (1868),  15  Gr.  171,  based  upon  the 
Irish  decision  in  Blake  v.  Blake  (1804),  2 Sch.  & Lef.  26. 
But  it  is  a rule  well  grounded  in  English  authority  and 
practice. 

In  Governesses’  Benevolent  Institution  v.  Rusbridger 
(1854),  18  Beav.  467,  Romilly,  M.R.,  said  : “ I am  sure  that 
the  Court  has  always  acted  on  this  principle : — that  the 
cestui  que  trust  is  entitled  to  have  the  trust  fund  secured 
by  a decree  of  the  Court.”  “ I think  myself  bound,”  he  adds, 
“ ex  debito  justicice,  to  order  the  fund  into  Court,  but  I 
never  saw  a case  in  which  there  was  less  danger :”  p.  469. 

In  Talbot  v.  Marshfield  (1864),  2 Dr.  & Sm.  at  pp.  287,  288, 
Kindersley,  Y.-C.,  spoke  of  “ the  ordinary  right  to  have  the 
assets  in  the  hands  of  executors  and  trustees  paid  into 
Court.”  And  upon  this  view  Stuart,  Y.-C.,  proceeded, 
two  years  later,  in  Robertson  v.  Scott  (1866),  14  L.  T.  N.  S. 
187,  granting  such  relief  in  a summary  way.  See  also 
Bartlett  v.  Bartlett  (1845),  4 Hare  631. 

The  order  should,  therefore,  be  to  pay  the  corpus  into 
Court,  subject  to  the  rights  of  all  the  beneficiaries. 
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The  application  having  been  for  payment  in  of  income 
only,  counsel  spoke  to  the  terms  of  the  order,  in  Chambers, 
on  the  27th  January,  1899,  when  Boyd,  C.,  directed  that 
the  principal  in  the  hands  of  the  executor  should  be  paid 
into  Court. 


Franchot  y.  General  Securities  Corporation, 
(Limited.) 

Writ  of  Summons — Service  out  of  Jurisdiction — Breach  of  Contract  within 
Ontario — Defective  Affidavit — Leave  to  Supplement  on  Appeal — Terms 
— A mendment — Costs — U ndertaking. 

The  plaintiff,  desiring  to  bring  an  action  against  an  incorporated  company 
having  its  head  office  outside  of  this  Province,  for  breach  of  a contract, 
obtained,  ex  parte,  from  a local  Judge,  an  order  for  leave  to  issue  a writ 
of  summons  for  service  out  of  the  jurisdiction.  The  particular  breach 
upon  which  the  plaintiff  relied  was  not  set  out  either  in  the  affidavit 
upon  which  the  order  was  granted,  nor  in  the  writ  when  issued,  nor  in 
the  statement  of  claim  which  accompanied  it  when  served  on  the  com- 
pany abroad,  and,  looking  at  the  terms  of  the  contract,  which  was 
made  an  exhibit  to  the  affidavit,  there  were  two  possible  breaches  upon 
which  the  plaintiff  might  have  relied,  viz.,  the  agreement  of  the  defen- 
dants to  pay  a sum  of  money  at  a place  in  this  Province,  or  their  agree- 
ment to  allot  certain  shares,  which  might  have  been  performed  outside 
the  Province  for  all  that  was  provided  to  the  contrary  : — 

Held,  that  if  the  former  wrere  the  breach  relied  on,  the  action  was  properly 
brought  in  this  Province  ; if  the  latter,  it  was  not. 

An  order  having  been  made  by  a Judge  in  Chambers  setting  aside  the 
order  of  the  local  Judge  and  the  writ  and  service,  the  plaintiff  appealed 
to  a Divisional  Court,  which  permitted  him  to  file  a further  affidavit 
making  out  a prima  facie  case  of  a breach  in  this  Province  entitling 
him  to  sue  here,  and  made  a substantive  order  allowing  the  service, 
upon  proper  terms  as  to  amendment  and  costs,  and  an  undertaking  by 
the  plaintiff  to  shew  at  the  trial  a breach  of  the  contract  within  Ontario, 
or  be  nonsuit. 


[February  1,  1899. — Divisional  Court.] 

Appeal  by  the  plaintiff  from  an  order  made  by  Fergu- 
son, J.,  in  Chambers,  setting  aside  an  order  made  by  one 
of  the  local  Judges  at  Ottawa  allowing  the  issue  of  a writ 
of  summons  for  service  on  the  defendants  out  of  the 

jurisdiction. 

The  action  was  brought  to  recover  £300  deposited  by 
the  defendants  in  the  Bank  of  Montreal  at  Ottawa  to  the 
joint  credit  of  the  plaintiff  and  another,  in  accordance  with 
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the  terms  of  a contract  for  the  sale  by  the  plaintiff  to  the 
defendants  of  certain  mining  lands  situate  in  the  Province 
of  Quebec.  The  plaintiff  at  the  time  of  the  making  of  the 
contract  Jived  at  Buffalo,  in  the  State  of  New  York.  The 
defendants  were  an  English  corporation,  having  their  head 
office  in  the  city  of  London,  in  England.  At  the  time  of 
the  bringing  of  the  action  the  plaintiff  lived  at  the  town  of 
Niagara  Falls,  in  the  State  of  New  York.  The  purchase 
money  agreed  on  was  £6,000,  of  which  £3,000  was  to  be 
paid  in  cash  and  £3,000  in  paid-up  shares  in  a company  to 
be  formed..  £300  of  the  cash  payment  was  to  be  deposited 
in  the  Bank  of  Montreal  in  Ottawa  to  the  joint  credit  of 
the  plaintiff  and  one  Cohen,  to  be  paid  over  to  the  plaintiff 
on  completion  of  the  purchase.  The  contract  provided  that 
the  sale  should  be  completed  at  Ottawa  on  the  28th 
February,  1898,  so  far  as  the  payment  of  the  £3,000  cash 
was  concerned,  and  that  the  shares  should  be  allotted  to 
the  plaiatiff  on  or  before  the  15th  March,  1898  ; and  that 
in  case  of  failure  by  the  defendants  to  pay  the  cash  or 
procure  the  allotment  of  the  shares,  the  plaintiff  should  not 
be  bound  to  tender  a transfer  of  the  property,  but  the  £300 
deposited  should* be  absolutely  forfeited  to  him  and  become 
his  sole  property. 

On  the  4th  October,  1898,  Mr.  Code,  as  solicitor  for  the 
plaintiff,  made  an  affidavit  in  which  he  said : “ This  action 
is  brought  to  recover  from  defendants  damages  for  non- 
fulfilment  of  an  agreement  entered  into  by  defendants  with 
the  plaintiff,  dated  October  29,  1897.  That  now  shewn  to 
me  and  marked  exhibit  A.  to  this  my  affidavit  is,  as  I am 
advised  and  believe,  a true  copy  of  the  agreement  above 
referred  to,  and  the  plaintiff  alleges  a breach  thereof  with- 
out default  on  his  part.”  Upon  this  affidavit  he  applied 
to  and  obtained  from  a local  Judge  at  Ottawa,  on  the  4th 
October,  1898,  an  order  allowing  the  plaintiff  to  issue  a writ 
of  summons  for  service  upon  the'  defendants  out  of  the 
jurisdiction  ; and  pursuant  to  the  order  he  issued  a writ, 
upon  which  the  plaintiff’s  residence  was  indorsed  as  being 
“at  the  town  of  Niagara  Falls.”  This  writ  was  specially 
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indorsed  with  a claim  for  “ £300,  and  accrued  bank  inter- 
est, or  damages  for  breach  of  contract  made  between  plain- 
tiff and  defendants  of  date  the  29th  day  of  October,  1897.” 
It  was  served  upon  the  defendants  at  their  head  office  in 
London,  in  England,  along  with  a statement  of  claim, 
which,  after  setting  out  that  the  plaintiff*  had  agreed  by  a 
written  agreement,  dated  29th  October,  1897,  to  sell,  and 
the  defendants  to  buy,  certain  lands,  describing  thejn,  pro- 
ceeded to  state  that  “in  and  by  said  agreement  it  was 
provided  that  £300  should  be  forthwith  deposited  in  the 
Bank  of  Montreal,  Ottawa,  Canada;  and  should  the  pur- 
chasers (defendants)  neglect  or  fail  to  pay  the  purchase 
money,  or  decide  for  any  reason  other  than  the  default  of 
the  vendo^(plaintiff)  not  to  proceed  with  said  purchase, 
the  said  vendor  should  not  be  bound  to  tender  a transfer, 
but  the  said  sum  of  £300  on  deposit  as  aforesaid  should  be 
forfeited  to  and  become  the  sole  property  of  the  vendor 
aforesaid.  (4)  The  plaintiff  alleges  and  the  fact  is  that 
the  said  defendants  did  neglect  to  carry  out  the  terms  of 
the  said  agreement  without  any  default  on  the  part  of  the 
said  plaintiff,  whereby  the  said  sum  of  £300  became  due 
and  payable  to  said  plaintiff*  (5)  For  greater  certainty 
the  said  plaintiff  craves  leave  on  the  trial  hereof  to  refer 
to  said  agreement.  (6)  The  said  plaintiff  alleges  that 
said  sum  of  £300  and  accrued  interest  is  now  due  and 
owing  to  him  as  liquidated  damages  for  the  breach  of  said 
agreement  by  defendants ; ” and  he  claimed  “ the  said  sum  of 
£300  and  accrued  interest  since  date  of  deposit  in  the  Bank 
of  Montreal  aforesaid.” 

On  the  3rd  December,  1898,  an  application  was  made  on 
behalf  of  the  defendants  to  the^local  Judge  at  Ottawa  for 
an  order  setting  aside  the  former  order  and  the  service  of 
the  writ  and  statement  of  claim,  upon  the  ground  that 
the  material  upon  which  the  order  had  been  granted  was 
insufficient,  and  also  stating  that  there  was  a town  of 
Niagara  Falls  in  the  State  of  New  York,  and  also  a town 
of  Niagara  Falls  in  the  county  of  Welland,  Ontario. 

This  application  was  disposed  of  by  an  order  allowing 
40 — VOL.  XVIII.  O.P.R. 


294  ONTARIO  PRACTICE  REPORTS.  [VOL. 

the  plaintiff  to  amend  the  indorsement  of  his  residence 
upon  the  writ  of  summons  by  adding  the  words  “ in  the 
State  of  New  York,  one  of  the  United  States  of  America,’" 
extending  the  time  for  appearance  and  defence  for  twenty 
days,  and  in  other  respects  dismissing  the  motion ; the 
costs  to  be  costs  in  the  cause  to  the  successful  party. 

Thereupon  the  defendants  appealed  to  Ferguson,  J., 
who  allowed  the  appeal  and  ordered  the  writ  and  service 
to  be  set  aside  with  costs. 

The  plaintiff  asked  for  leave  upon  the  return  of  the 
motion  before  Ferguson,  J.,  to  supplement  his  material  by 
a further  affidavit,  but  such  leave  was  refused. 

The  plaintiff  therefore  appealed  to  a Divisional  Court, 
and  added  in  the  alternative  a substantive  motion  for  the 
allowance  of  the  service.  He  filed  an  affidavit  by  the 
plaintiff,  sworn  after  the  delivery  of  the  judgment  of 
Ferguson,  J.,  setting  forth  the  fact  of  the  making  of  the 
contract  and  identifying  a copy  of  it;  stating  the  perform- 
ance by  the  plaintiff  of  all  conditions  precedent,  but  that 
the  defendants  did  not  complete  the  said  purchase  at 
Ottawa  as  required  by  the  contract,  nor  carry  it  out  in  any 
particular  save  the  deposit  of  the  £300  therein  mentioned  ; 
that  upon  the  execution  of  the  contract  the  defendants  did 
deposit  in  the  Bank  of  Montreal  at  Ottawa  the  said  £300 
to  the  joint  credit  of  the  plaintiff  and  Cohen ; and  that  it 
had  remained  and  still  was  on  deposit  there,  and  was 
claimed  by  him  as  liquidated  damages  under  the  said 
agreement,  by  reason  of  the  breach  thereof  by  the  defen- 
dants; and  that  the  present  application  to  reverse  the 
order  of  Ferguson,  J.,  was  made  bond  fide  ; and  that  the 
deponent  was  advised  and  believed  that  he  had  a good 
cause  of  action  in  the  Province  of  Ontario. 

The  appeal  was  argued  before  the  Divisional  Court 
(Armour,  C.J.,  Falconbridge  and  Street,  JJ.,)  on  the 
23rd  January,  1899. 

Watson , Q.C.,  for  the  plaintiff. 

E.  D.  Armour,  Q.C.,  for  the  defendants. 
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On  the  1st  February,  1899,  the  judgment  of  the  Court 
was  delivered  by 

Street,  J. — The  particular  breach  upon  which  the 
plaintiff  relies  was  not  set  out  either  in  the  affidavit  upon 
which  leave  to  issue  the  writ  was  granted,  nor  in  the  writ 
itself,  nor  in  the  statement  of  claim  which  accompanied  it. 
It  appears,  it  is  true,  from  the  statement  of  claim  that  the 
plaintiff  wUs  claiming  the  £300  which  had  been  deposited 
in  the  Bank  of  Montreal  in  Ottawa,  and  that  his  claim  was 
founded  upon  a breach  by  the  defendants  of  the  contract 
in  question ; but  there  were  two  possible  breaches  upon 
which  the  plaintiff  might  have  relied,  viz.,  the  agreement 
of  the  defendants  to  pay  the  £3,000  at  the  city  of  Ottawa 
in  this  Province,  on  the  28th  February,  1898,  or  their  agree- 
ment to  allot  £3,000  in  shares,  which  might  have  been 
performed  outside  the  Province,  for  all  that  is  provided  in 
the  contract  to  the  contrary.  If  the  former  were  the  breach 
relied  on,  the  action  was  properly  brought  in  this  Province, 
if  the  latter  it  was  not*  : Manitoba  and  North-West  Land 
Corporation  v.  Allan , [1893]  3 Ch.  432 ; Comber  v.  Leyland, 
[1898]  A.  C.  524. 

The  plaintiff  therefore  never  shewed  £o  any  Court,  until 
he  filed  on  the  31st  December,  1898,  his  own  affidavit,  that 
he  had  a cause  of  action  upon  which  he  could  bring  an 
action  in  this  Province,  and  the  affidavit  of  the  31st  Decem- 
ber, 1898,  was  not  sworn  nor  filed  until  after  the  judgment 
now  appealed  against  had  been  delivered.  The  statement 
of  claim  shews  no^  cause  of  action  within  this  Province, 
and  no  application  has  even  yet  been  made  to  amend  it. 
It  does  not  appear  yet  what  defence,  if  any,  the  defendants 
may  have  to  the  action,  but  we  cannot,  of  course,  assume 
a breach  of  the  contract  for  any  purpose  upon  the  plain- 
tiff’s mere  statement  of  one. 


*Rule  162. — (1)  Service  out  of  Ontario  of  a writ  or  notice  of  a writ 
may  be  allowed  by  the  Court  or  a]  Judge  wherever  : — * * 

(e)  The  action  is  founded  on  a breach  within  Ontario  of  a contract, 
wherever  made,  which  is  to  be  performed  within  Ontario  * *. 
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Under  the  circumstances,  I do  not  think  we  should  now 
uphold  the  order  setting  aside  the  writ  and  service,  because 
the  plaintiff  has  at  last  made  out  a prima  facie  case  of  a 
breach  within  the  jurisdiction  entitling  him  to  sue  here, 
and  the  proper  order  will  be  as  follows : Service  of  the 
writ  and  statement  of  claim  allowed  upon  the  filing  of  the 
new  affidavit  and  copy  of  the  contract  used  upon  this 
motion,  and  the  amendment  of  the  statement  of  claim 
shewing  a breach  of  the  contract  within  Ontario,  and  the 
plaintiff  undertaking  to  shew  such  breach  at  the  trial 
or  be  non-suit,  and  giving  security  for  costs  in  the  sum 
of  $400  ; the  defendants  to  have  ten  days’  time  to  appear 
and  plead  after  security  given.  The  costs  of  this  appeal 
and  of  the  motions  subsequent  to  the  issue  of  the  writ 
before  the  local  Judge  and  Ferguson,  J.,  to  be  costs  in  the 
cause  to  the  defendants  in  any  event  of  the  action. 


Smith  v.  Boyd  et  al. 


Amendment— Pleadings — Trial — Partnership — Conspiracy — Account — 

Parties. 

In  an  action  for  damages  for  a conspiracy  in  pursuance  of  which  the 
defendants,  as  alleged,  fraudulently  withdrew  moneys  from  the  assets 
of  a firm  of  which  the  plaintiff  was  a member  : — 

Held,  reversing  the  decision  of  a Divisional  Court,  18  P.  R.  76,  that  refus- 
ing the  plaintiff  leave  to  amend  by  adding  the  assignee  of  the  firm  for 
the  benefit  of  creditors  as  a party  and  by  claiming  an  account  of  the 
moneys  withdra  wn  by  the  defendants,  was  a proper  exercise  of  discretion 
by  the  trial  Judge  which  ought  not  to  have  been  interfered  with  by  the 
Divisional  Court. 


[January  24,  1899. — The  Court  of  Appeal .] 

An  appeal  by  the  defendants  from  an  order  of  a 
Divisional  Court,  ante  76,  allowing  an  appeal  by  the 
plaintiff  from  the  judgment  of  Meredith,  C.J.,  at  the 
trial,  dismissing  the  action  and  refusing  the  plaintiff  leave 
to  amend.  The  facts  are  set  out  in  the  former  report  and 
in  the  present  judgments. 
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The  appeal  was  heard  by  Burton,  C.  J.  O.,  Osler, 
Maclennan,  Moss,  and  Lister,  JJ.  A.,  on  the  26th  Sep- 
tember, 1898. 

Delamere,  Q.C.,  for  the  appellant  Boyd. 

H.  S.  Osier,  for  the  appellant  Cooper. 

DuVernet  and  H.  L.  Dunn , for  the  plaintiff. 

Judgment  was  delivered  on  the  24th  January,  1899. 

Maclennan,  J.  A. — The  plaintiff  and  defendant  Cooper 
were  partners  in  a boot  and  shoe  business,  and  the  plaintiff* 
brought  this  action,  charging  that  in  the  year  1892 
Cooper  determined  to  convert  to  his  own  use  a large  sum 
of  money  belonging  to  the  partnership,  in  fraud  of  the 
plaintiff  and  the  creditors  of  the  firm ; that  Cooper 
communicated  his  purpose  to  his  co-defendant  Boyd,  and 
that  the  two  conspired  to  carry  it  out ; that  it  was 
agreed  that  Cooper  should  secretly  withdraw  money  from 
the  firm,  and  that  Boyd  should  receive  the  same  and 
conceal  it ; that,  in  pursuance  of  this  conspiracy,  a sum 
amounting  to  $25,500  had  been  so  fraudulently  withdrawn 
from  the  partnership  by  Cooper,  and  fraudulently  received 
and  concealed  by  Boyd,  in  the  years  1892  and  1893  ; that 
the  stock  in  trade  and  remaining  assets  of  the  partnership 
were  afterwards  seized  and  sold  under  execution,  and  the 
business  came  to  an  end ; that  the  creditors  of  the  firm 
had  only  received  twenty-five  cents  on  the  dollar  of  their 
claims ; and  that  upwards  of  $150,000  still  remained  unpaid 
to  them.  It  is  also  alleged  that  the  defendant  Boyd  paid 
and  applied  the  greatest  part  of  the  money  so  received  by 
him  in  the  purchase  of  sterling  drafts,  payable  to  a person 
named  by  defendant  Cooper,  and  delivered  or  sent  the  said 
drafts  to  the  said  Cooper.  The  plaintiff  claimed  $50,000 
damages  for  the  loss  sustained  by  him  in  consequence  of  the 
defendants’  wrongful  acts.  All  this  was  denied  by  the 
defendants  in  their  respective  statements  of  defence,  and  the 
case  was  set  down  for  trial  at  the  September  sittings  for 
Toronto  in  1897.  On  the  23rd  September  a notice  was 
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served  on  behalf  of  the  plaintiff  of  an  application  to  be  made 
at  the  trial  for  leave  to  amend  the  statement  of  claim  by 
setting  up  that  $1,000,  part  of  the  money  withdrawn  by 
Cooper  and  transferred  to  Boyd,  was  so  transferred  when 
Cooper  and  the  firm  were  insolvent,  in  order  to  defraud 
creditors.  At  the  trial  another  notice  of  motion  for  amend- 
ment of  statement  of  claim  was  served,  abandoning  the 
previous  one,  and  asking  leave  to  set  up,  that,  on  the  4th 
October,  1893,  the  defendant  Cooper  and  the  plaintiff  had 
assigned  to  one  Clarkson  all  moneys,  securities  for  money, 
book  debts,  notes,  drafts,  accounts,  choses  in  action,  rights, 
and  credits,  belonging  to  or  owing  to  the  partnership  firm 
which  had  not  been  seized  under  execution  or  effectually 
attached  by  creditors — to  hold  the  same  in  trust  for 
distribution  among  the  creditors ; that  Clarkson  had 
thereby  become  entitled  to  recover  from  Boyd  the  moneys 
received  by  him  from  Cooper ; and  that  Boyd  should  be 
ordered  to  pay  the  same  to  him  for  distribution  among 
the  creditors. 

Upon  this  motion  being  made  the  learned  Chief  Justice 
directed  it  to  stand  over  until  he  had  heard  the  evidence. 
The  trial  then  proceeded,  and  at  the  conclusion  of  the 
examination  of  the  defendant  Boyd,  called  on  behalf  of  the 
plaintiff,  the  Chief  Justice  refused  to  allow  the  amend- 
ment, on  the  ground  that  to  do  so  would  change  the  whole 
complexion  of  the  action,  and  that  whatever  right  of  action 
there  was,  was  vested  in  the  assignee.  The  plaintiff’s 
counsel  then  asked  that  the  case  should  stand  over  to 
allow  the  assignee  to  be  made  a party.  This  also  the 
learned  Chief  Justice  refused  to  allow,  thinking  it  more 
convenient  that  if  a new  case  was  to  be  made  on  behalf  of 
Mr.  Clarkson  it  should  be  by  a new  action.  He  offered  to 
receive  any  further  evidence  on  behalf  of  the  plaintiff  on 
the  case  as  it  stood,  but  the  plaintiff’s  counsel  declined  to 
proceed  further,  and  the  action  was  dismissed  with  costs. 

The  plaintiff  then  appealed  to  the  Divisional  Court,  which 
allowed  the  appeal,  and  gave  the  plaintiff  liberty  to  amend 
the  writ  of  summons  by  adding  Mr.  Clarkson  as  a party 
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plaintiff,  if  he  should  consent,  and,  if  not,  as  a party  defen- 
dant ; and  also  to  amend  his  statement  of  claim  as  he 
might  be  advised.  The  present  appeal  is  by  the  defendants 
from  that  judgment. 

I am  of  opinion  that  the  learned  Chief  Justice  exercised 
a sound  discretion  at  the  trial  in  refusing  the  amend- 
ments then  asked  for.  So  far  as  the  action  was  one 
for  damages  personal  to  the  plaintiff  by  reason  of  the 
alleged  fraud  on  the  part  of  the  defendants,  the  plaintiff 
had  the  opportunity  of  proceeding  with  it  and  trying 
it  out,  which  he  declined  to  do,  and  it  was  properly 
dismissed ; nothing  else  could  be  done  upon  the  evidence 
before  the  Court.  The  amendments  sought  were  for 
the  purpose  of  recovering  the  money,  not  for  the  plain- 
tiff himself,  for  that  would  have  involved  the  taking 
of  the  partnership  accounts,  but  for  the  benefit  of  the 
creditors  of  the  firm,  a cause  of  action,  if  any,  which 
admittedly  belonged  to  Clarkson,  and  which  it  may  be 
doubtful  whether  the  plaintiff  could  compel  the  creditors, 
or  Mr.. Clarkson  on  their  behalf,  to  litigate.  But,  however 
that  inay  be,  the  application  at  the  trial  was  substantially 
an  application  for  leave  to  bring  a new  -action  by  or  on 
behalf  of  a new  plaintiff,  which  involved  an  amendment 
of  the  writ  of  summons,  a new  statement  of  claim,  and 
other  pleadings,  as  well  as  a new  trial.  That  being 
so,  I think,  with  great  respect,  it  was  the  more  convenient 
and  proper  course,  to  do  as  the  learned  Chief  Justice  did,, 
to  put  an  end  to  the  existing  action  and  to  leave  the 
plaintiff  and  Mr.  Clarkson  to  bring  such  new  action  as 
they  might  be  advised.  That  course  involved  no  prejudice 
or  injustice  to  the  plaintiff,  so  far  as  I can  perceive,  as  in 
Steward  v.  North  Metropolitan  Tramways  Go.  (1886),  16 
Q.  B.  D.  556,  nor  any  departure  from  the  rule  as  to  allow- 
ing amendments,  as  stated  in  that  case  and  in  . Clarapede 
v.  Commercial  Union  Association  (1884),  32  W.  R.  262; 
and  I think  that  in  maintaining  the  exercise  of  his  discre- 
tion by  the  learned  Chief  Justice  at  the  trial  we  are 
warranted  by  the  judgment  of  the  Court  of  Appeal  in 
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Byrd  v.  Nunn  (1877),  7 Ch.  D.  284 ; and  of  Romer,  J., 
in  Raleigh  v.  Goschen  (1897),  77  L.  T.  N.  S.  429,  and 
[1898],  1 Ch.  73.  See  also  New  Westminster  Brewery  Co . 
v.  Hannah  (1876),  24  W.  R.  899,  to  which  I have  been 
referred  by  my  brother  Moss. 

With  great  respect,  therefore,  I think  the  appeal  should 
be  allowed. 

Moss,  J.  A. — I am  of  opinion  that  the  disposition  made 
of  this  case  by  Meredith,  C.  J.,  at  the  trial  ought  not  to 
have  been  disturbed. 

Upon  the  record  as  framed  when  the  parties  proceeded 
to  trial,  and  in  respect  of  the  grievances  for  which  Smith 
sought  damages,  he  was  the  only  proper  plaintiff. 

The  causes  of  action  alleged  and  the  claims  made  in 
respect  of  them  were  not  assigned,  and  probably  could  not 
have  been  assigned,  to  Clarkson : New  Westminster 
Brewery  Co.  v.  Hannah  (1876),  24  W.  R.  899. 

So  far  as  these  causes  of  action  are  concerned,  therefore, 
it  cannot  be  said  that  the  omission  to  make  Clarkson  a 
party  plaintiff,  in  the  first  instance,  arose  from  a bond  fide 
mistake  so  as  to  entitle  the  plaintiff  to  the  benefit  of  Con. 
Rule  313  : Clowes  v.  Hilliard  (1876),  4 Ch.  D.  413  ; 
Turquand  v.  Fearon  (1879),  4 Q.  B.  D.,  per  Mellor,  J.,  at 

p.  282. 

The  amendments  asked  for  at  the  trial  were  not  put 
forward  as  an  extension  of  the  original  claim  and  in 
furtherance  of  the  relief  sought  in  respect  of  it,  but  as  an 
alternative  case,  and  Mr.  DuVernet,  for  the  plaintiff,  stated 
that  he  admitted  that  the  action  as  framed  was  altogether 
different  from  the  action  sought  to  be  maintained  under 
the  proposed  amendments. 

It  was  alleged  in  the  proposed  amendments  that  by  inden- 
ture dated  the  4th  October,  1893,  the  plaintiff  and  defendant 
Cooper  assigned,  transferred,  and  set  over  to  Mr.  Clarkson 
all  moneys,  securities  for  moneys,  book  debts,  notes,  drafts, 
debts,  accounts,  choses  in  action,  rights,  and  credits, 
belonging,  due,  or  owing  to  the  partnership  firm,  that  had 
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not  been  seized  under  execution  or  effectually  attached  at 
the  instance  of  the  creditors  of  the  partnership,  in  trust 
for  distribution  ratably  and  proportionately  among  the 
creditors  of  the  partnership. 

The  terms  of  this  assignment,  as  set  forth,  are  ample 
enough  to  include  the  claim  set  up  in  the  proposed  amend- 
ments, and  in  the  next  paragraph  it  is  alleged  that  “ the  said 
Clarkson  became  entitled  under  the  said  indenture  to 
receive  the  said  sum  of  $16,500  from  the  defendant  Boyd.” 

It  is  apparent,  therefore,  that,  in  the  absence  of  special 
circumstances,  Clarkson,  and  Clarkson  only,  was  the  proper 
party  to  sue  in  respect  of  the  causes  of  action  set  up  in  the 
proposed  amendments. 

It  was  a new  action,  with  a new  plaintiff.  But  the 
present  plaintiff  was  not  provided  with  a consent  from 
Clarkson  to  be  substituted  or  joined  as  a plaintiff,  as 
required  by  Con.  Rule  206  (3),  and  he  did  not  allege  or 
even  suggest  a state  of  facts  which  would  entitle  him  or  any 
other  person  to  commence  an  action  against  Clarkson  and 
the  present  defendants  in  respect  of  the  $16,500  : Yeatman 
v.  Yeatman  (1877),  7 Oh.  D.  210. 

The  plaintiff  was  not  in  a position  at  the  trial  to  add 
Clarkson  either  as  a plaintiff  or  defendant  in  respect  of  the 
matters  as  to  which  he  was  the  proper  party  to  sue. 

The  learned  Chief  Justice  was  willing  to  proceed  with 
the  case  on  the  record,  but  the  plaintiff’s  counsel  declined 
to  go  on  with  it,  thus  conceding  that  it  could  not  be 
maintained,  and  that  the  new  action  set  up  by  the  amend- 
ment was  what  he  was  relying  upon. 

The  learned  Chief  Justice  thereupon  dismissed  the 
action,  and,  in  view  of  all  the  circumstances,  I think  he 
properly  exercised  his  discretion  in  not  retaining  it,  when 
the  only  object  in  retaining  it  was  to  endeavour  to  convert 
it  into  an  entirely  different  action. 

Mr.  DuVernet  sought  to  support  the  allowance  of  the 
amendments  without  making  Mr.  Clarkson  a party,  either 
as  plaintiff  or  defendant,  on  the  ground  that  the  plaintiff* 
was  entitled  to  a declaration  that  the  defendants  were 
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liable  to  make  good  the  sum  of  $16,500,  and  to  a judgment 
or  order  against  them  for  payment  of  the  amount  to 
Clarkson  for  distribution  amongst  the  partnership 
creditors. 

But,  as  already  pointed  out,  no  case  was  made  shewing 
any  reason  for  any  person  but  Clarkson  suing,  and  any  judg- 
ment pronounced  in  his  absence  would  not  be  binding 
upon  him. 

The  cases  of  Macdonald  v.  McCall  (1885),  12  A.  R.  593, 
13  S C.  R.  247,  and  Segsworth  v.  Anderson  (1893),  23  O.  R. 
573,  21  A.  R.  242,  and  24  S.  C.  R.  699,  relied  upon  for  the 
plaintiff,  do  not  support  his  contention. 

In  the  first  case  the  assignee  Ferguson  was  made  a 
party  defendant  in  the  commencement  of  the  action,  and  it 
is  made  plain  by  the  present  Chief  Justice  of  Canada  at  p. 
256  of  13  S.  C.  R.,  that,  in  the  then  state  of  the  law,  Ferguson 
could  not  have  maintained  the  action,  which  was  to 
impeach  a security  given  by  his  assignor.  It  was  held, 
however,  that  the  assignment  to  him  did  not  cut  out  the 
plaintiffs’  right,  and  it  was  considered  that,  inasmuch  as  the 
assignee  was  before  the  Court,  it  was  proper,  the  plaintiffs 
consenting,  that  he  should  receive  the  proceeds  of  the  goods 
and  distribute  them  amongst  the  creditors. 

In  the  other  case  the  action  proceeded  to  trial  and  was 
tried  and  judgment  given  without  any  objection  being 
raised  on  the  ground  of  want  of  proper  parties,  but  the 
learned  trial  Judge,  while  holding  the  defendant  liable, 
directed  that  the  assignee  should  be  added  or  substituted 
as  plaintiff,  for  the  fruits  of  the  action  should  go  to  him  : 
see  23  O.  R.  p.  581.  The  amendment  was  made,  and  in 
the  subsequent  proceedings  no  objection  was  raised  to 
that  direction. 

I think  the  appeal  should  be  allowed. 

Burton,  C.  J.  0.,  Osler  and  Lister,  JJ.  A.,  concurred. 
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Re  Harrison. 

Monty  in  Court — Infants — Payment  out — Surrogate  Guardian. 

Money  paid  into  Court  to  the  credit  of  infants  will  not  be  paid  out  to 
their  guardian  appointed  by  a Surrogate  Court,  upon  his  application, 
as  a matter  of  right ; though,  in  a proper  case,  an  allowance  for  their 
maintenance  and  education  may  be  made  to  him  out  of  such  moneys. 

Re  J.  T.  Smith’s  Trusts  (1889),  18  0.  R.  327,  followed. 

Huggins  v.  Law  (1887),  14  A.  R.  383,  and  Hanrahan  v.  Hanrahan  (1890), 
19  O.  R.  396,  distinguished. 

[February  8,  1899. — Robertson , J.] 

An  application  by  Robert  Anderson,  the  guardian, 
appointed  by  the  Surrogate  Court  of  the  county  of  York, 
of  his  four  infant  children,  for  an  order  for  payment  out 
to  him,  as  such  guardian,  of  the  sum  of  $1,534.46  paid  into 
Court  by  the  official  guardian  to  the  credit  of  the  infants, 
being  part  of  the  estate  of  their  deceased  mother,  realized 
for  the  infants  by  a sale  of  land  under  the  Devolution  of 
Estates  Act. 

The  application  was  made  by  the  guardian  as  a matter 
of  right,  and  not  as  an  appeal  to  the  discretion  of  the 
Court  for  assistance  in  maintaining  the  infants. 

The  application  was  heard  by  Robertson,  J.,  in 
Chambers,  on  the  16th  January,  1899. 

William  Davidson , for  the  guardian,  referred  to  R.  S.  0. 
ch.  168,  sec.  19,  sub-sec.  3,  which  provides  that  the  guardian 
of  any  infant  “ shall  have  the  charge  and  management  of 
his  or  her  estate,  real  and  personal,  and  the  care  of  his  or 
her  person  and  education  and  to  Huggins  v.  Law  (1887), 
14  A.  R.  383 ; Hanrahan  v.  Hanrahan  (1890),  19  0.  R. 
.396. 

J.  Hoskin , Q.C.,  official  guardian,  opposed  the  applica- 
tion, and  relied  on  Re  J.  T.  Smith’s  Trusts  (1889),  18  0.  R. 
.327,  and  the  cases  therein  referred  to. 

Judgment  was  delivered  on  the  8th  February,  1899. 
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Robertson,  J. — I have  considered  all  the  cases  cited, 
and  might  have  disposed  of  this  application  by  stating 
that,  in  my  judgment,  neither  of  the  cases  cited  by  Mr. 
Davidson  covers  the  point ; but  I propose  to  make  extracts 
from  them,  with  a view  of  distinguishing  them  from  tins' 
case. 

Huggins  v.  Law  (1887),  14  A.  R.  383,  was  a case  where 
the  cestuis  que  trust  brought  action  against  the  executors 
of  the  will  under  which  the  money  claimed  by  the 
plaintiffs  was  bequeathed  to  them,  and  the  defence  set  up 
wras  that  a guardian  of  the  infants  had  been  appointed  by 
the  Surrogate  Court,  who  had  demanded  an  account,  and 
the  amount  in  the  hands  of  the  executors  to  which  the 
infants  were  entitled ; that  they  had,  on  advice  of  counsel, 
accounted  and  paid  over  to  the  guardian  the  whole 
amount  in  their  hands  belonging  to  the  infants,  and  had 
been  released  by  said  guardian,  etc.  Ferguso.il,  J.,  who 
tried  the  action,  held  that  the  payment  over  to  the 
guardian  was  no  excuse,  and  his  discharge  was  not  binding 
on  the  plaintiffs,  the  infants  ; but  the  Court  of  Appeal 
reversed  that  judgment  and  dismissed  the  action  (that  was 
in  1887)  Hagarty,  C.  J.  O.,  dissenting.  The  guardian  in  that 
case  was  a solicitor,  and  the  money  had  not  been  paid 
into  Court ; and  by  the  terms  of  the  will  the  property  was 
bequeathed  directly  to  the  infants,  “to  be  divided  equally 
amongst  them,  share  and  share  alike,  after  payment  of  the 
just  debts,  funeral  and  testamentary  expenses,  of  the 
testator  ” — so  that  so  soon  as  the  debts,  etc.,  were  paid,, 
the  balance  in  the  hands  of  the  executors  was  ready  for 
distribution.  The  parties  entitled  being  infants,  however, 
could  not  give  a discharge,  and,  therefore,  the  executors 
could  not  pay  over  to  them  ; but  on  the  appointment  of 
the  guardian,  at  the  request  of  the  parents,  by  the  Surrogate 
Court,  he,  and  he  only,  was  the  party  entitled  to  receive 
the  money,  and  he,  and  he  only,  could  give  a discharge. 
Patterson,  J.  A.,  refers  at  p.  394  to  the  jurisdiction  of  the 
Court  in  respect  of  the  property  of  infants  and  its  power 
to  direct  guardians  or  other  trustees  in  their  management 
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of  that  property,  or  to  take  it  out  of  their  hands  and 
assume  the  care  and  management  of  it,  and  says  it  is  not 
open  to  dispute.  “ In  the  exercise  of  that  jurisdiction  it 
may  ” — he  goes  on  to  say — “ be  the  general  rule  of  the 
Court  to  require  that  money  shall  not  remain  in  the  hands 
of  the  guardian,  executor,  or  other  trustee,  but  shall  be 
paid  into  Court.  The  limits  of  the  rule  may  be  flexible  or 
rigid ; in  its  application  to  guardians  under  our  statute 
there  may  be  a question  how  far  the  difference  of  circum- 
stances, such  as  the  security  required  from  the  guardian 
and  the  mode  in  which  money  in  Court  is  invested  in  this 
country,  should  modify  the  English  rule ; but  taking  the 
general  rule  to  be,  that  the  Court,  when  appealed  to,  will 
insist  on  taking  charge  of  the  fund,  the  power  and  the 
right  of  the  guardian  to  get  the  estate,  of  whatever  it 
consists,  and  to  manage  it  until  interfered  with  by  the 
order  of  the  Court,  and  as  a consequence  to  acquit  the 
person  who  pays  over  money  or  hands  over  property  of 
the  infant  to  him,  seems  to  be  distinctly  and  unequivocally 
conferred  by  the  statute.” 

I think,  therefore,  that  Huggins  v.  Law  does  not  support 
the  applicant’s  contention  : the  point  there  was  whether 
the  payment  over  by  executors  to  the  guardian  was 
justifiable.  Their  better  course  would  have  been  to  have 
applied  to  the  Court.  Had  they  done  so,  there  is  no 
doubt  as  to  what  the  Court  would  have  ordered,  but,  as 
the  proceedings  were  not  in  Court,  and  the  amount  was  in 
the  hands  of  the  executors,  ready  to  be  paid  over  according 
to  the  will,  not  when  the  children  came  of  age,  but  after 
the  debts,  etc.,  had  been  paid,  the  guardian  was  the  proper 
party,  according  to  the  majority  of  the  Court  of  Appeal, 
to  receive  it  and  to  discharge  the  executors.  Patterson, 
J.  A.,  makes  it  quite  clear  as  to  the  inherent  jurisdiction 
of  the  Court  to  control  moneys,  etc.,  belonging  to 
infants ; in  fact,  all  the  authorities,  almost  from  time 
immemorial,  are  conclusive  as  to  that  jurisdiction. 

Hanrahan  v.  Hanrahan  (1890),  19  O.  R.  396,  is  a 
decision  of  the  Common  Pleas,  and  was  an  action  by  the 
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duly  appointed  tutrix  in  the  Province  of  Quebec,  of  an 
infant  domiciled  and  residing  there,  which  Province  had 
also  been  the  domicil  of  the  father  at  his  death,  against 
the  Toronto  General  Trusts  Company,  who  had  been 
appointed  administrators  of  the  deceased  father’s  estate  in 
Ontario,  and  as  such  had  received  the  money  and  had 
accounted  to  the  plaintiff  (the  widow  of  deceased)  for  her 
share  thereof,  and  still  had  in  their  hands  the  share  of  the 
infant  defendant.  There  were  no  creditors,  and  the  money 
coming  to  the  infant  had  been  collected  in  Ontario — so  it 
was  a question  between  the  tutrix  of  the  infant  in  Quebec 
and  the  administrators  of  the  estate  of  the  deceased  in 
Ontario.  The  money  was  not  in  Court.  It  is  not  a case, 
therefore,  on  all  fours  with  the  case  in  hand.  There  was 
only  the  one  point  to  decide  in  that  case,  whether  the  admin- 
istrator of  the  estate  in  Ontario  was  obliged  to  pay  over 
to  the  tutrix  of  the  infant  in  Quebec,  moneys  in  hand 
which  admittedly  were  the  moneys  of  the  infant ; and  it 
was  held  that  the  tutrix  was  entitled  to  receive  them,  and 
could  give  a proper  discharge. 

That  point  was  decided  by  the  Court  of  Appeal  in 
Huggins  v.  Law,  already  noticed.  But  that  is  not  the 
point  here.  The  question  involved  here  is  the  same, 
exactly,  as  that  decided  by  the  Chancellor  in  Re  J.  T. 
Smith's  Trusts  (1889),  18  0.  R.  327,  where  he  reviews  the 
cases  and  holds  that  the  practice  and  current  of  authority 
were  against  what  was  asked  by  the  petitioners  and  that 
they  were  not  entitled  to  it  as  a matter  of  right,  and  the 
application  was  dismissed. 

There  is  no  doubt,  if  it  was  shewn,  to  the  satisfaction  of 
the  Court,  that  these  infants  required  to  have  paid  out  to 
them,  or  to  their  guardian  for  them,  any  part  of  the  fund 
for  their  maintenance,  education,  and  support,  the  Court 
in  its  discretion  would  order  payment  out  of  such  a sum 
as  might  be  necessary  for  that  purpose ; but  that  is  not 
the  ground  on  which  this  application  is  made : the  appli- 
cant maintains  that,  as  the  legally  appointed  guardian  by 
the  Surrogate  Court,  he  is  of  right,  under  the  Act  R.  S.  0. 
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ch.  168,  sec.  19,  entitled  to  the  amount  to  the  credit  of  this 
matter,  such  amount  being  the  share  of  the  infants  for 
whom  he  is  guardian,  of  their  late  mother’s  estate.  He 
does  not  say  he  is  not  able  to  support,  maintain,  and 
educate  these  children,  who  are  his  own,  and  whom  he  is 
bound  to  support  if  he  is  able  to  do  so ; but  it  was  stated 
on  his  behalf  at  the  bar,  that  a higher  interest  can  be 
procured,  by  investing  the  amount  by  him,  than  the  Court 
is  allowing,  etc.  I do  not  think  that  is  a sufficient  reason. 
The  absolute  security  of  the  corpus  is  of  prime  importance, 
and  the  cases  referred  to  and  considered  by  the  Chancellor 
in  Re  J.  T.  Smith's  Trusts  exemplify  the  reasons  for  the 
Court  keeping  control  of  the  fund,  until  the  infant  attains 
majority.  If  this  money  was  not  already  in  Court,  and 
had  got  into  the  hands  of  the  guardian,  the  Court  would 
have  power  to  order  its  payment  in  by  him.  There  is  not 
the  slightest  suspicion  intended  to  be  thrown  on  the 
probity  and  honour  of  the  guardian,  or  imputed  to  him, 
but  in  consequence  of  the  danger  to  which  the  fortunes 
of  infants  are  often  exposed  in  private  hands,  the  Court,  in 
the  administration  of  an  estate,  takes  charge  of  the  share 
going  to  infants  and  invests  the  same  for  their  benefit,, 
instead  of  the  amount  being  left  in  the  hands  of  trustees  : 
as  to  which  see  Mitchell  v.  Richey  (1867),  13  Gr.  445 ; 
Kingsmill  v.  Miller  (1868),  15  Gr.  171. 

I have  carefully  considered  all  the  authorities  referred  to 
in  the  several  cases  of  Huggins  v.  Law,  Hanrahan  v. 
Hanrahan,  and  Re  J.  T.  Smith's  Trusts , as  well  as  others. 
I cannot  see  my  way  to  make  an  order  under  the  circum- 
stances presented  in  this  case,  and  until  a higher  Court 
decides  the  question  on  a square  case,  I do  not  think,  in 
view  of  the  inherent  jurisdiction  of  the  Court  over  the 
funds  and  property  of  infants,  the  well-authenticated  rule 
and  practice  should  be  departed  from.  If  it  is  the  law 
that  the  Supreme  Court  of  Judicature  can  be  made  sub- 
servient to  the  Surrogate  Court,  by  the  latter  granting 
letters  of  guardianship,  then  a state  of  affairs  will  exist 
which  will  override  what  has  for  ages  been  the  practice,. 
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privilege,  and  inherent  jurisdiction  of  the  Court  of  Equity, 
as  it  has  heretofore  been  generally  understood. 

I therefore  feel  bound  to  follow  the  Chancellor  in  Re 
J.  T.  Smith’s  Trusts , and  decline  to  make  the  order  applied 
for. 


Thompson  et  al.  v.  Pearson. 

Costs — Scale  of— Ascertainment  of  Amount — County  Courts  Act , B.  S.  O. 
ch.  55,  sec.  23  (2 ) — Contract. 

The  defendant  employed  the  plaintiffs  as  his  brokers  to  sell  on  his  account 
200  shares  of  a certain  stock  at  a named  price,  the  plaintiffs  undertak- 
ing that  in  the  event  of  loss  the  defendant’s  liability  should  not  exceed 
$200.  The  contract  involved  the  making  by  the  plaintiffs  of  a contract 
for  the  future  delivery  of  the  shares  at  the  price  named,  and  their 
acquiring  the  stock  when  it  became  necessary,  by  the  rules  of  the 
exchange,  to  complete  the  transaction.  In  an  action  upon  this  contract 
the  plaintiffs  recovered  $200  : — 

Held , that  the  amount  of  their  claim,  as  found  by  the  judgment,  was  not 
liquidated  or  ascertained  by  the  act  of  the  parties,  within  the  meaning  of 
sec.  23  (2)  of  the  County  Courts  Act,  R.  S.  O.  ch.  55  ; and  the  plaintiffs 
were  entitled  to  costs  on  the  scale  of  the  High  Court,  although  the 
amount  recovered  did  not  exceed  $200,  the  trial  Judge  having  certified 
for  costs  on  the  High  Court  scale,  in  the  event  of  the  amount  recovered 
being  found  to  be  unascertained. 

[January  10,  1899. — Meredith,  C.J.] 

An  appeal  by  the  plaintiffs  from  the  ruling  of  Mr. 
McAndrew,  one  of  the  taxing  officers  at  Toronto,  against 
the  right  of  the  plaintiffs  to  have  their  costs  taxed  on  the 
High  Court  scale,  under  the  circumstances  stated  in  the 
judgment. 

The  appeal  was  heard  by  Meredith,  C.J.,  in  Chambers, 
on  the  7th  November,  1898. 

R.  McKay,  for  the  plaintiffs. 

J.  H.  Denton,  for  the  defendant. 

Judgment  was  delivered  on  the  10th  January,  1899. 

Meredith,  C.J. — The  taxing  officer  was  of  opinion  that 
the  amount  which  the  plaintiffs  recovered  ($200)  was 
liquidated  or  ascertained  by  the  act  of  the  parties  within 
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-the  meaning  of  It.  S.  O.  ch.  55,  sec.  23  (2),*  and  that  the 
.claim  was,  therefore,  one  which  might  have  been  recovered 
in  a County  Court. 

I am  unable  to  agree  with  the  view  of  the  taxing  officer. 

The  contract  upon  which  the  plaintiffs  recovered  was 
one  by  which  the  defendant  employed  the  plaintiffs  as 
his  brokers  to  sell  on  his  account  200  shares  of  the 
American  Sugar  Company’s  stock  at  112,  the  plaintiffs 
undertaking  that  in  the  event  of  loss  the  defendant’s 
liability  should  not  exceed  $200. 

The  contract  thus  entered  into  involved  the  making  by 
the  plaintiffs  of  a contract  for  the  future  delivery  of  the 
200  shares  at  112 ; and  necessitated  their  acquiring  the 
stock  when  it  became  necessary  according  to  the  rules  of  the 
New  York  Stock  Exchange  to  complete  the  transaction, 
and  had  there  been  no  limitation  of  the  defendant’s  liability, 
such  as  I have  mentioned,  the  defendant  would  have  been 
bound,  in  the  event  of  the  plaintiffs  having  to  purchase  the 
stock  at  a rate  higher  than  112  in  order  to  make  delivery 
to  the  purchaser  of  it,  to  make  good  to  the  plaintiffs  the 
difference  between  the  price  at  which  they  had  sold  it  and 
that  at  which  it  had  been  bought  in  order  to  deliver,  and 
to  pay  them,  in  addition  to  this,  their  commission  upon  the 
transaction,  but,  in  consequence  of  the  limitation  of  the 
defendant’s  liability  to  $200,  he  was  in  no  case  to  become 
liable  beyond  that  sum.  Had  the  stock  fallen,  the  plaintiffs 
would  have  been  bound  to  account  for  and  pay  to  the 
defendant  the  profit  on  the  transaction  less  their 
commission. 

The  stock  rose  after  the  making  of  the  contract,  and 
when  the  transaction  was  closed,  it  resulted  in  a loss  to 
the  plaintiffs  of  $800,  but,  as  they  could  in  no  case  accord- 

* 23.  Subject,  to  the  exceptions  contained  in  the  last  preceding  section, 
the  County  Courts  shall  have  jurisdiction  : 

1.  In  all  personal  actions  where  the  debt  or  damages  claimed  do  not 
exceed  the  sum  of  $200  ; 

2.  In  all  causes  and  actions  relating  to  debt,  covenant  and  contract,  to 
$600,  where  the  amount  is  liquidated  or  ascertained  by  the  act  of  the 
parties  or  by  the  signature  of  the  defendant. 
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ing  to  the  terms  of  their  bargain  with  the  defendant  look 
to  him  for  more  than  $200,  they  recovered  that  sum  in 
this  action. 

I am  unable  to  see  how  the  amount  of  the  plantiffs’  claim 
(as  found  by  the  judgment)  can  be  treated  as  liquidated 
or  ascertained  by  the  act  of  the  parties  within  the  meaning 
of  sec.  23  (2). 

What  was  ascertained  by  the  act  of  the  parties  was  that 
the  defendant’s  liability  should  in  no  case  exceed  $200,  but, 
subject  to  that  limitation,  the  amount  of  the  liability  was 
unliquidated  and  unascertained,  and  depended  upon  the 
condition  of  the  market  at  the  time  of  the  closing  of  the 
transaction  into  which  the  plaintiffs  were  to  enter  on  the 
defendant’s  behalf. 

The  ground  upon  which  the  taxing  officer  proceeded  is 
thus  stated  by  him  : “ In  this  case  it  has  been  found  that 
there  was  a contract  between  the  parties  ; that  the  defen- 
dant is  liable  oh  that  contract ; and  that  the  amount  of  his 
liability  is  fixed  by  the  terms  of  the  arrangement.” 

Had  I been  able  to  agree  that  this  is  an  accurate 
statement  of  the  case,  I should  probably  not  have  differed 
from  the  conclusion  of  the  taxing  officer. 

I agree  with  him  that  it  is  immaterial  that  the  existence 
and  terms  of  the  contract  are  in  dispute  in  the  action,  if, 
when  the  existence  of  the  contract  and  the  terms  of  it 
are  ascertained,  it  is  found  that  the  amount  which  the 
plaintiff  is  entitled  to  recover  is  liquidated  or  ascertained 
by  the  terms  of  the  contract. 

I differ,  however,  as  to  the  accuracy  of  the  statement 
to  which  I have  referred.  As  I have  said,  what,  in  my 
opinion,  is  fixed  by  the  terms  of  the  arrangement  is  not 
the  amount  which  the  plaintiffs  are  entitled  to  recover,  but 
the  maximum  amount  for  which  the  defendant  is  to  be 
liable,  leaving  the  amount  which  the  plaintiffs  are  to  be 
entitled  to,  subject  to  that  limitation,  wholly  unliquidated 
and  unascertained. 

The  authorities  are  not  opposed  to,  but  support,  this 

view. 
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In  Ostrom  v.  Benjamin  (1894),  21  A,  R.  467,  the 
agreement  was  to  pay  to  the  plaintiff  for  his  services  $250, 
neither  more  nor  less,  and  the  amount  was,  therefore,  held 
to  be  liquidated  or  ascertained  by  the  act  of  the  parties, 
though  Mr.  Justice  Osier  was  apparently  of  a contrary 
opinion  to  that  entertained  by  the  majority  of  the  Court. 

In  Petrie  v.  Machan  (1897),  28  O.R.  642,  the  agreement  of 
the  defendant  was  to  pay  the  plaintiff  for  his  services,  in  the 
event  of  a sale  being  made, ten  per  cent,  of  the  selling  price  of 
the  articles  to  be  sold,  which  was  fixed  at  $1,000,  so  that, 
as  pointed  out  by  the  Chief  Justice  of  the  Queen’s  Bench 
(p.  644),  “ the  plaintiff  was  entitled,  under  the  contract, 
to  a commission  of  ten  per  cent,  on  the  sum  of  $1,000,  no- 
more  and  no  less,  upon  the  defendant  selling,”  etc. ; and  it 
was  held,  the  agreement  being  in  writing,  signed  by  the 
contracting  parties,  that  the  amount  or  original  amount  of 
the  claim  was  ascertained  by  the  signature  of  the  defendant, 
within  the  meaning  of  those  words  as  used  in  the  Division 
Courts  Act. 

The  appeal  was  argued  on  the  assumption  that  if  the 
plaintiffs’  claim  was  not  liquidated,  they  were  entitled  to 
High  Court  costs,  although  the  amount  recovered  “ did  not 
exceed  the  sum  of  $200  ” — being  that  sum  exactly — proba- 
bly because,  in  disposing  of  the  costs  at  the  trial,  I said  I 
would  certify  for  costs  on  the  High  Court  scale  if  the 
plaintiffs  would  have  been  entitled  to  them  had  they 
recovered  any  sum,  however  small,  in  excess  of  $200  ; and 
the  case  was  therefore  properly  treated  as  one  in  which  I 
had  so  certified. 

The  appeal  must  be  allowed  with  costs,  and  the  bills  of 
costs  referred  back  to  the  taxing  officer  with  a direction  to 
tax  the  plaintiffs’  costs  on  the  High  Court  scale. 

[An  appeal  from  this  decision  has  been  heard  by  a Divisional  Court 
and  is  standing  for  judgment.] 
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Sherlock  v.  Powell. 

.Security  for  Costs — Appeal — Court  of  Appeal — R.  S.  0.  ch.  153 , sec.  39 
(3) — Rule  826. 

Rule  826  is  applicable  to  an  appeal  under  sec.  39  (2)  of  the  Mechanics’ 
Lien  Act,  R.  S.  O.  ch.  153,  by  the  respondent  in  the  Court  below  from 
the  order  of  a Divisional  Court  reversing  the  judgment  upon  the  trial 
of  a mechanic’s  lien  action,  where  the  amount  in  question  is  more  than 
$100,  and  not  more  than  $200  ; and  therefore  security  for  the  costs  of 
such  an  appeal  must  be  given,  unless  otherwise  ordered. 

[February  22,  1899. — Osier , J.A.] 

Motion  by  the  plaintiff  for  an  order  dispensing  with 
security  for  costs  of  an  appeal  to  the  Court  of  Appeal  by 
the  plaintiff*  from  an  order  of  a Divisional  Court  of  the 
High  Court,  made  on  the  30th  December,  1898,  allowing 
an  appeal  from  the  judgment  of  an  official  referee  in 
favour  of  the  plaintiff*  for  $166.10  and  costs  in  a proceed- 
ing to  enforce  a mechanic’s  lien. 

By  sec.  39  of  the  Mechanics’ and  Wage-earners’  Lien  Act, 
R.  S.  O.  ch.  153,  it  is  provided  as  follows  : — 

(2)  In  all  actions  where  the  total  amount  of  the  claims 
of  the  plaintiff*  and  other  persons  claiming  liens  is  more 
than  $100  and  not  more  than  $200,  any  person  affected 
thereby  (i.e.,  by  the  judgment  of  first  instance)  may  appeal 
therefrom  to  a Divisional  Court,  whose  judgment  shall  be 
final  and  binding  on  the  appellant,  but  the  respondent 
may  appeal  therefrom  to  the  Court  of  Appeal,  whose 
judgment  shall  be  final  and  binding  on  all  parties. 

(3)  In  all  other  cases  an  appeal  may  be  had  in  like 
manner  and  to  the  same  extent  as  from  the  decision  of  a 
Judge  trying  an  action  in  the  High  Court  without  a jury. 

Rule  826  : Unless  otherwise  ordered  by  the  Court  of 
Appeal  or  a Judge  thereof,  an  appeal  to  the  Court  of 
Appeal  shall  not  be  allowed  unless  before  delivering  his 
reasons  of  appeal,  the  appellant  gives  security  that  he  will 
effectually  prosecute  his  appeal  and  pay  such  costs  as  may 
be  awarded  in  case  the  judgment  appealed  from  is  in  whole 
or  in  part  affirmed. 


XVIII.] 


SHERLOCK  V.  POWELL. 


313 


The  motion  was  heard  by  Osler,  J.A.,  in  Chambers,  on 
the  28th  January,  1899. 

Starr,  for  the  plaintiff. 

Aylesworth,  Q.C.,  for  the  defendant. 

Judgment  was  delivered  on  the  22nd  February,  1899. 

Osler,  J.A. — This  is  an  appeal  brought  under  sec.  39, 
sub-sec.  (2),  of  the  Mechanics’  Lien  Act,  R.  S.  O.  ch.  153. 
The  question  is  whether  or  not  security  for  the  costs  of 
the  appeal  should  be  dispensed  with,  and  the  appellant 
allowed  to  prosecute  his  appeal  without  giving  security. 
On  the  merits,  as  presented  on  the  argument  of  the 
motion,  I held  that  no  case  had  been  made  out  ; but  I 
wished  to  consider  further,  whether,  under  the  above  sub- 
section, comparing  its  language  with  that  of  sub-sec.  (3), 
security  in  such  a case  as  this,  where  the  appeal  is  by  the 
respondent  below  from  the  judgment  of  the  Divisional 
Court,  the  claims  of  lien  being  over  $100,  and  not  more 
than  $200,  was  necessary. 

Having  examined  the  statute  and  Consolidated  Rules, 
I cannot  hold  that  Rule  826  does  not  apply  to  this  appeal. 
It  is  general  in  its  terms,  and  applies  to  all  appeals  from 
the  High  Court,  and  repeals  the  statute  58  Viet.  ch.  12, 
sec.  77  (1895),  which  had  enacted  that  no  security  for 
costs  should  be  necessary.  Were  it  held  not  to  apply  to 
such  an  appeal  as  this,  it  would  be  difficult  to  say  that 
there  was  any  Rule  which  did  apply  to  it,  or  any  code  of 
practice  applicable  to  the  case. 

The  motion  must,  therefore,  be  refused.  The  costs  will 
be  costs  in  the  cause  to  the  respondent,  and  the  time  for 
taking  the  next  proceeding  by  the  appellant  must  be 
extended  so  far  as  necessary  to  enable  him  to  get  on 
with  it. 
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Small  v.  Henderson  et  al. 


Security  for  Costs — Application  for,  after  Judgment — Appeal  to  Court  of 

Appeal. 

Where  the  judgment  of  the  High  Court  is  against  a defendant,  and  he  is 
appealing  to  the  Court  of  Appeal,  he  is  not  entitled  to  an  order  requir- 
ing the  plaintiff  to  give  security  for  costs. 

Where  the  defendants  would  have  been  entitled  to  such  an  order  at  the  com- 
mencement of  the  action,  but  did  not  take  it  because  they  feared  that 
it  would  be  set  aside  owing  to  the  plaintiff,  though  resident  out  of  the 
jurisdiction,  owning  property  within  it,  an  application  after  judgment, 
upon  the  ground  that  the  plaintiff  had  ceased  to  own  property  within 
the  jurisdiction,  was  refused  by  a Judge  of  the  Court  of  Appeal. 

Exchange  Bank  v.  Barnes  (1884),  11  P.  R.  11,  followed. 

[February  23,  1899. — Osier , J.A.] 


An  application  by  the  defendants  for  an  order  requiring 
the  plaintiff  to  give  security  for  costs,  under  the  circum- 
stances stated  in  the  judgment. 

The  motion  was  heard  by  Osler,  J.A.,  in  Chambers,  on 
the  23rd  February,  1899. 

James  Bicknell,  for  the  defendants. 

J.  G.  Hay,  for  the  plaintiff. 

J udgment  was  delivered  on  the  same  day. 

Osler,  J.A. — Motion  by  the  defendants  to  compel  the 
plaintiff  to  give  security  for  costs,  on  the  ground  that  the 
latter  resides  out  of  the  jurisdiction,  and  has  ceased  to 
own  any  property  within  the  jurisdiction. 

The  defendants  assert  that,  being  aware  that  the  plain- 
tiff did  own  property  within  the  jurisdiction,  they  did  not 
take  out  a prmcipe  order  for  security  for  costs  while  the 
action  was  proceeding  to  trial,  as,  if  they  had  done  so,  it 
would  probably  have  been  set  aside.  But,  since  judgment 
has  been  recovered  against  them,  the  plaintiff’s  position  is 
altered,  as  he  has  parted  with  his  property.  The  defen- 
dants are  appealing  from  this  judgment,  and  the  plaintiff 
contends  that  it  is  now  too  late  to  compel  him  to  give 
security. 
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In  the  absence  of  better  authority,  or  of  authority  to 
ihe  contrary,  I must  follow  my  own  decision  on  this 
point  in  the  case  of  Exchange  Bank  v.  Barnes  (1884),  11 
P.  R.  11.  The  reasons  upon  which  I then  acted  all  exist 
here,  and  are  not  affected  by  the  reversal  in  the  Court  of 
Appeal  (12  A.  R 640)  of  Hately  v.  Merchants  Despatch 
Transportation  Go.  (1884),  11  P.  R 9,  to  which  I referred, 
although  I was  not  relying  upon  it,  nor  was  it  necessary 
to  my  decision. 

I do  not  see  that  any  change  in  the  practice  has  been 
introduced  by  new  Rules. 

I note  that  the  editors  of  Holmested  & Langton’s 
Practice  (2nd  ed.,  p.  1330),  cite  Martano  v.  Mann  (1880), 
14  Ch.  D.  419 ; Lydney  and  Wig  pool  Iron  Ore  Go.  v. 
Bird  (1883),  23  Ch.  D.  358,  and  Re  Smith  (1896),  75 
L.  T.  N.  S.  46,  as  authority  for  the  statement  that  a defen- 
dant may  obtain  the  order  for  security  at  any  time  before 
j aclgment. 

I think  that  is  the  practice,  at  all  events  where  delay  is 
accounted  for,  whether  those  cases  go  so  far  as  to  say  so 
or  not.  And  I can  see  no  just  reason  why,  because  the 
defendants  choose  to  appeal  from  the  judgment,  they 
should,  so  long  as  it  remains  unreversed,  obtain  security, 
when  all  the  costs  in  the  action  have  been  incurred,  and 
the  case  decided  against  them. 

Therefore,  so  far  as  I have  jurisdiction  to  entertain  this 
application,  I dismiss  it. 

The  costs  must  be  to  the  plaintiff. 
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Clifton  v.  Crawford. 


Parties — Action 'against  Executor  for  Legacy — Person  to  Whom 
Legacy  Paid. 

A testator  gave  legacies  to  three  grandchildren,  to  be  paid  at  majority  or 
marriage,  and  provides  : “In  case  of  the  death  of  any  one  of  my  said 
grandchildren,  the  bequests  * * shall  be  divided  among  and  go  to 

the  survivor  or  survivors  of  them,  share  and  share  alike.”  All  three 
survived  the  testator,  but  two  died  before  marriage  or  majority,  and 
the  executor  paid  all  three  legacies  to  the  survivor.  The  plaintiff,  the 
personal  representative  of  the  grandchild  who  was  the  second  to  die, 
brought  this  action  against  the  executor  to  recover  one-half  of  the  legacy 
of  the  grandchild  who  died  first  : — 

Held , that,  as  a determination  of  the  proper  construction  of  the  will  was 
necessary  to  entitle  the  plaintiff  to  succeed,  it  was  not  an  improper 
exercise  of  discretion  to  require  the  surviving  grandchild,  or  his  repre- 
sentative, to  be  added  as  a party,  so  as  to  prevent  an  adjudication  being 
had  as  to  his  rights  under  the  will,  behind  his  back,  and  to  have  the 
question  decided  in  one  action. 

[December  8,  1898. — Street , J.] 

[February  20,  1899. — Divisional  Court.] 

This  was  an  action  brought  by  the  personal  representative 
of  Zilla  M.  Clifton,  deceased,  against  the  executor  of  the 
will  of  William  Clifton,  deceased,  to  recover  a sum  of  $250, 
under  the  circumstances  mentioned  in  the  judgments. 

The  plaintiff  moved  for  judgment  upon  the  pleadings, 
and  the  motion  came  on  for  hearing  before  Street,  J.,  in 
the  Weekly  Court,  on  the  13th  October,  1898. 

J.  E.  Cook,  for  the  plaintiff. 

Justin , for  the  defendant,  objected  that  one  Thomas 
Clifton  should  be  before  the  Court  in  order  to  have  the 
question  raised  in  the  action  properly  determined. 

Judgment  upon  this  objection  was  delivered  on  the  8th 
December,  1898. 

Street,  J. — The  plaintiff  claims  one-half  of  a legacy 
bequeathed  by  the  will  of  William  Clifton,  deceased,  to  his 
grandson  William  Clifton,  also  deceased.  Thomas  Clifton, 
another  grandson  of  the  testator  William  Clifton,  also' 
claimed  it.  The  defendant,  who  is  the  executor  of  the 
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testator  William  Clifton,  paid  the  amount  over  to  Thomas 
Clifton,  believing  him  to  be  entitled  to  it  under  the  terms 
of  the  will,  and  this  action  is  brought  against  the  executor 
of  the  testator  William  Clifton  to  compel  payment  of  it  to 
the  plaintiff. 

The  point  raised  requires  a construction  of  one  of  the 
clauses  in  William  Clifton’s  will,  and  if  the  determina- 
tion should  he  in  the  plaintiff’s  favour,  the  defendant  will 
be  ordered  to  pay  the  amount  claimed  to  the  plaintiff,  but 
will  probably  be  entitled  to  have  it  refunded  to  him  by 
Thomas  Clifton. 

Under  these  circumstances,  I think  Thomas  Clifton 
should  be  before  the  Court  in  order  that  the  expense 
of  a second  action  may  be  avoided,  and  that  the  defen- 
dant may,  if  he  be  advised,  have  him  bound  by  the- 
judgment.  The  defendant  did  not  specifically  object  to 
his  absence  from  the  record,  in  his  statement  of  defence, 
but  contented  himself  with  a general  objection  that  the 
action  was  not  properly  constituted. 

I think  the  plaintiff  must  amend  his  proceedings  by 
adding  Thomas  Clifton  with  proper  averments,  and  the 
defendant  may  then  amend  his  defence  as  he  may  be 
advised.  As  all  this  should  have  been  done  before  the 
case  came  down  on  motion  for  judgment,  there  will  be  no 
costs  of  the  argument  or  of  the  extra  expense  incurred  by 
the  amendment,  beyond  what  would  have  been  necessary 
had  Thomas  Clifton  been  originally  made  a defendant. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  heard  by  a Divisional  Court  composed  of  Meredith, 
C.  J.,  and  MacMahon,  J.,  on  the  9th  February,  1899. 

The  same  counsel  appeared. 

Judgment  was  delivered  on  the  20th  February,  1899. 

Meredith,  C.  J. — Appeal  by  the  plaintiff  from  an  order 
of  Mr.  Justice  Street,  dated  8th  December  last,  made  on 
a motion  by  her  for  judgment  on  the  pleadings,  giving 
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leave  to  her  to  amend  by  adding  Thomas  Clifton  as  a 
defendant,  instead  of  giving  judgment  for  her  on  the  plead- 
ings, as  it  is  contended  should  have  been  done. 

The  plaintiff  is  the  personal  representative  of  Zilla  M. 
Clifton,  deceased,  and  claims  to  be  entitled  to  a sum  of 
$250  under  the  will  of  William  Clifton,  deceased,  whose 
executor  the  defendant  is. 

The  right  of  the  plaintiff  to  recover  depends  upon  the 
construction  to  be  placed  upon  the  following  provision  of 
the  will  of  the  testator  : — 

“ Secondly : I will,  devise,  and  bequeath  out  of  my  per- 
sonal estate  and  effects  to  each  of  my  grandchildren  (the 
children  of  my  son  John  Clifton)  the  following  legacies, 
namely  : — To  my  granddaughter  Zilla  Clifton  the  sum  of 
five  hundred  dollars,  and  to  my  said  grandsons  William 
and  Thomas  Clifton  each  the  sum  of  five  hundred  dollars. 
The  said  moneys  so  bequeathed  to  be  kept  invested  by  my 
executors,  and  the  same  with  accrued  interest  to  be  paid 
over  to  the  said  William  and  Thomas  on  their  attaining 
their  majority,  and  the  said  legacy  to  my  said  grand- 
daughter Zilla  to  be  paid  to  her  with  the  interest  accrued 
thereon  on  her  attaining  her  majority  or  on  her  marriage, 
whichever  event  shall  first  happen.  In  case  of  the  death 
of  any  one  of  my  said  grandchildren,  the  bequests  and 
legacies  to  them  in  this  my  will  contained  shall  be  divided 
among  and  go  to  the  survivor  or  survivors  of  them,  share 
and  share  alike.” 

The  legatee  William  survived  the  testator  and  died 
under  the  age  of  twenty-one  years,  leaving  the  legatees 
Thomas  and  Zilla  surviving  him,  and  Zilla  died  afterwards 
under  the  age  of  twenty-one  years  and  unmarried,  leaving 
Thomas  the  sole  survivor  of  the  three  legatees. 

The  plaintiff'  contends"that  the  interest  in  the  legacy  of 
$500  bequeathed  to  William  which  passed  to  Zilla  on  the 
death  of  William,  did  not,  on  the  death  of  Zilla,  go  over  to 
the  survivor  Thomas,  but  that  the  plaintiff,  as  the  personal 
representative  of  Zilla,  is  entitled  to  it  as  forming  part  of 
the  personal  estate  of  the  latter. 
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The  executor,  acting  on  the  view  that,  according  to  the 
true  construction  of  the  will,  Thomas  as  the  sole  survivor 
became  entitled  to  the  whole  of  the  three  legacies  of  $500 
•each,  but  with  notice  of  the  plaintiff’s  claim,  paid  over  to 
Thomas  the  fund  which  had  been  set  apart  and  invested 
to  meet  the  three  legacies,  and  Thomas  has  since  died  out 
of  Ontario. 

The  claim  is  for  the  construction  of  the  will,  payment 
of  the  $250  and  interest,  and  a general  administration  of 
the  estate  of  the  testator. 

The  defendant  in  his  statement  of  defence  objected 
that  the  action  was  not  properly  constituted  without 
some  one  to  represent  the  estate  of  Thomas  being  a party 
to  it. 

On  the  plaintiff’s  motion  for  judgment  coming  on  to  be 
heard,  the  defendant  raised  his  objection  to  the  constitu- 
tion of  the  suit,  and  my  brother  Street,  after  taking  time 
to  consider  the  matter,  made  the  order  now  in  appeal. 

Upon  the  argument  before  us  it  was  strenuously  con- 
tended by  the  plaintiff’s  counsel  that  the  order  ought  not 
to  have  been  made,  and  special  stress  was  laid  upon  the 
fact  that  the  defendant  had  not  made  a substantive  appli- 
cation before  the  hearing  of  the  motion  to  have  a repre- 
sentative of  Thomas  added  as  a defendant,  and  the  alleged 
hardship  of  compelling  the  plaintiff  to  seek  out  and  add 
.as  a defendant  a person  residing  out  of  the  jurisdiction. 

One  of  the  purposes  of  this  action  being  to  obtain  con- 
struction of  the  will,  and  a determination  of  that  question 
being  necessary  to  entitle  the  plaintiff  to  recover  the  legacy 
which  she  claims,  we  cannot  say  that  it  was  not  a proper 
exercise  of  the  discretion  of  my  brother  Street  to  require 
Thomas  Clifton  or  his  representative  to  be  added,  so  as  to 
prevent  an  adjudication  being  had  as  to  his  rights  under 
the  will  behind  his  back ; for  a decision  in  favour  of  the 
plaintiff  must  necessarily  be  a decision  against  the  claim 
of  Thomas,  though  doubtless  Thomas’s  estate,  if  not  repre- 
sented in  the  action,  would  not  be  bound  by  it. 

The  policy  of  the  Judicature  Act  and  Rules,  as  I under- 
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stand  it,  was  to  have  such  a question  as  this  decided  once 
for  all,  with  all  the  parties  directly  interested  in  the  con- 
troversy before  the  Court. 

It  may  be  that,  as  was  contended,  the  defendant  has  put 
himself  in  such  a position  by  making  the  payment  to 
Thomas  as  to  prevent  his  recovering  back  what  he  has,  if 
it  be  determined  that  Thomas  was  not  entitled,  improperly 
paid  to  Thomas,  but  it  is  impossible  on  the  material  before 
us  to  say  that  that  is  necessarily  the  position  in  which  the 
defendant  will  find  himself. 

The  order  was  drawn  up  inadvertently  so  as  to  provide 
for  Thomas  Clifton  being  added  as  a defendant ; it  should 
be  amended  by  adding  after  the  words  “ Thomas  Clifton,”  in 
the  first  paragraph,  “ or  his  personal  representative.”  With 
this  variation,  the  order  should  be  affirmed  and  the  appeal 
dismissed,  but  under  all  the  circumstances,  the  costs  of  it 
should,  I think,  be  costs  in  the  cause  to  the  party  whn 
ultimately  succeeds  in  the  action. 

I refer  to  Cornell  v.  Smith  (1890),  14  P.  R.  275. 

MacMahon,  J. — I agree. 
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Flynn  v.  Cooney. 


Interpleader — Seizure  by  Sheriff  under  Execution — Landlord’s  Claim  for 
Rent— Sheriff  Acting  in  Interests  of  Execution  Creditor — Delay — Order 
— Issue. 

A sheriff,  having  in  his  hands  a writ  of  ff.  fa.  against  the  defendant’s 
goods,  on  the  23rd  June,  1898,  went  into  the  hotel  of  which  the  defen- 
dant was  the  tenant,  with  the  execution,  and  informed  the  defendant 
that  he  seized  his  furniture  and  effects.  He  then  made  a pencil  memo- 
randum of  a number  of  articles  stated  to  be  in  the  house,  first  notifying 
the  judgment  debtor  that  everything  was  under  seizure,  and  accepting 
his  verbal  undertaking  to  hold  it  for  him.  This  course  was  pursued  in 
accordance  with  instructions  from  the  solicitor  for  the  execution  credi- 
tor, in  order  to  endeavour  to  get  the  defendant  to  make  payments  on 
account  of  the  execution.  On  the  8th  August  the  landlords  of  the 
defendant  put  in  a bailiff  to  seize  the  same  furniture  and  effects  for  rent 
due  on  the  6th  August.  The  bailiff  spoke  to  the  sheriff,  who  said  that 
he  would  not  undertake  to  sell  the  goods  and  pay  the  rent.  Nothing 
further  was  done  until  the  6th  October,  1898,  when  the  landlords  put 
another  distress  warrant  into  the  bailiff’s  hands  for  rent  since  accrued. 
The  sheriff  was  notified  of  this  in  writing  on  the  29th  October,  and  on 
the  7th  November,  1898,  he  swore  to  an  affidavit  upon  which  he  applied 
for  an  interpleader  order,  and  in  which  he  stated  that  he  had  remained 
in  possession  from  the  23rd  June  until  the  time  of  application.  Being 
cross-examined,  he  said  that  he  was  holding  on  till  the  landlords  put 
him  out  of  the  place  := — 

Held , upon  the  evidence,  that  the  sheriff  had  been  acting  throughout  in 
the  interest  of  the  execution  creditor  as  against  the  interest  of  the 
claimants,  and  for  this  reason,  as  well  as  for  his  delay,  was  not  entitled 
to  an  interpleader  order. 


[February  13,  1899. — Street,  J.] 

This  was  an  appeal  by  Bell  and  others,  the  claimants, 
against  an  interpleader  order  made  by  one  of  the  local 
Judges  at  Windsor,  upon  the  application  of  the  sheriff  of 
the  county  of  Essex. 

The  judgment  debtor  was  a hotel  keeper  at  Windsor, 
and  on  the  23rd  June,  1898,  the  sheriff  went  into  the  hotel 
with  an  execution,  and  informed  the  judgment  debtor  that 
he  seized  his  furniture  and  effects.  With  the  assistance  of 
the  judgment  debtor,  he  then  wrote  a pencil  memorandum, 
on  the  back  of  a letter,  of  a jiumber  of  articles  stated  to 
be  in  the  house,  most  of  which  he  did  not  see.  Having 
done  this,  he  left  the  house,  first  notifying  the  judgment 
debtor  that  everything  was  under  seizure,  and  accepting 
his  verbal  undertaking  to  hold  it  for  him.  This  course 
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was  pursued  in  accordance  with  instructions  from  the 
solicitor  for  the  execution  creditor,  who  told  him  it  was  a 
proper  thing  to  do,  and  that  he  had  better  try  and  get  the 
judgment  debtor  to  make  payments  on  account  of  the 
execution.  On  the  8th  August  the  claimants,  who 
were  landlordsfof  the  judgment  debtor,  put  in  a bailiff  to  seize 
the  property  for  $820  rent  due  them  on  the  6th  August. 
The  bailiff  spoke  to  the  sheriff,  about  or  shortly  after  the 
time  he  received  the  warrant,  and  asked  him  if  he  would 
be  responsible  for  the  rent,  to  which  the  sheriff  replied 
that  he  would  not  undertake  to  sell  the  goods  and  pay  the 
rent.  The  sheriff  then  consulted  the  solicitor  for  the  exe- 
cution creditor,  who  told  him  that  he  thought  the  goods 
would  be  liable  for  rent  due  before  the  seizure,  but  that 
he  had  better  hold  on  as  they  were,  and  get  as  much  out 
of  Cooney  as  he  could  before  anything  else  was  done,  and 
leave  the  landlords  to  look  after  their  own  rights.  The 
sheriff  says  that  he  did  not  know  how  much  rent  was  due, 
and  didn’t  inquire,  but  that  the  landlords’  bailiff  told  him 
in  September  that  there  was  some  $500  or  $600  rent  due, 
and  that  he  told  the  bailiff  that  he  could  not  pay  it ; that 
he  had  nothing  to  pay  it  with.  He  says  that  the  solicitor 
for  the  execution  creditor  told  him  simply  to  continue  as 
he  was  doing,  and  that  he  was  o.nly  holding  until  he  was 
put  out ; that  “if  the  landlord  ousted  him,  of  course  he 
would  quit.”  On  the  6th  October,  1898,  another  distress 
warrant  was  put  in  the  bailiff’s  hands  by  the  landlords, 
claiming  $1,000  rent,  which  seems  to  have  included  a 
balance  of  $500  due  on  the  former  one.  The  sheriff  was 
notified  of  this  on  the  29th  October.  He  had  consulted 
the  solicitor  for  the  execution  creditor  about  interpleading 
and  been  told  by  him  that  if  the  claimants  gave  him  a 
claim  in  writing  he  would  have  to  interplead.  Accord- 
ingly, on  the  7th  November,  1898,  he  swore  to  the 
affidavit  upon  which  his  application  was  based,  and  the 
application  was  thereupon  made. 

Upon  the  3rd  February,  1899,  an  interpleader  ordter  was 
made  directing  the  sheriff'  to  proceed  to  sell  the  goods- 
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seized  by  him,  and  to  pay  the  net  proceeds  into  Court  to 
abide  further  order ; and  that  the  parties  should  proceed 
to  the  trial  of  an  issue  in  the  High  Court,  in  which  the 
claimants  should  be  the  plaintiffs,  and  the  execution  creditor 
should  be  the  defendant ; and  that  the  question  to  be  tried 
should  be  whether;  at  the  time  of  seizure  by  the  sheriff, 
the  goods  and  chattels  seized  were  the  property  of  the 
claimants  as  against  the  execution  creditor  ; that  no  action 
should  be  brought  against  the  sheriff  for  or  in  respect 
of  the  seizure,  or  for  anything  done  under  the  order ; and 
the  other  usual  provisions. 

The  claimants  appealed  to  a Judge  in  Chambers  against 
this  order,  and  the  appeal  was  argued  before  Street,  J.,. 
on  the  10th  February,  1899. 

W.  H.  Blake,  for  the  appellants. 

J.  M.  Clark , for  the  sheriff. 

F.  C.  Cooke,  for  the  execution  creditor,  who  supported 
the  order. 

Judgment  was  delivered  on  the  13th  February,  1899. 

Street,  J. — The  claimants  contend  that  there  was  never 
any  real  intention  to  seize  on  the  part  of  the  sheriff,  and 
that  if  he  did  seize,  he  abandoned  the  seizure.  I need  not 
determine  these  questions  here ; it  is  proper  that  they 
should  be  determined  at  the  trial,  if  they  are  determined 
at  all,  and  not  at  this  stage. 

If  the  sheriff  seized,  it  was  on  the  23rd  June,  and  any 
claim  he  has  to  the  assistance  of  the  Court  is  founded  on 
his  assertion  that  he  remained  in  possession  down  to  the 
time  this  application  was  made.  He  knew  he  was  seizing 
the  goods  of  a tenant,  and  he  knew  before  the  middle  of 
August,  if  not  before,  that  the  landlords  were  claiming  a 
large  sum  for  arrears  of  rent,  for  he  consulted  the  solicitors 
for  the  execution  creditor,  who  told  him  simply  to  let 
things  remain  as  they  were,  and  to  get  as  much  money 
from  the  debtor  as  possible.  The  sheriff  took  this  advicer 
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consulting  from  time  to  time  with  the  solicitors  for  the 
-execution  creditor,  and  acting  upon  their  advice.  This 
went  on  until  he  was  served  with  a further  written  notice 
of  a claim  to  further  rent  by  the  landlords  at  the  end  of 
Octuber,  and  he  made  the  present  application  some  ten 
days  afterwards. 

At  the  time  the  application  was  made  there  does  not 
appear  to  have  been  any  point  at  issue  at  all  between  the 
parties,  and  the  sheriff  founds  his  application  upon  the 
fact  of  a distress  for  rent  having  been  issued  by  the  land- 
lords under  a claim  that  they  had  a paramount  claim  for 
$1,000  rent ; but  in  his  cross-examination  he  says  that  he 
never  bothered  himself  about  the  amount  of  the  rent,  and 
that  he  was  only  holding  on  until  the  landlords  put  him 
out  of  the  place.  The  only  indication  of  any  dispute  as 
to  the  amount  of  the  rent  claimed  appears  in  the  affidavit 
of  the  solicitor  for  the  execution  creditor,  filed  upon  the 
interpleader  application,  in  which  he  states  his  belief  that 
the  amount  due  the  landlords  at  the  time  of  the  seizure 
has  been  paid. 

With  every  inclination  to  give  the  full  benefit  of  the 
interpleader  clauses  to  the  sheriff  here,  I cannot  see  that 
he  is  entitled  to  claim  the  benefit  of  them,  under  the  cir- 
cumstances here  disclosed.  He  has  acted  throughout  upon 
the  instructions  and  advice  of  the  solicitors  for  the  execu- 
tion creditor,  both  with  regard  to  the  seizure,  the  claims 
of  the  landlords,  and  his  own  action  with  regard  to  them, 
and  he  does  not  appear  to  be  between  two  fires,  or  to  need 
the  protection  of  the  Court  at  all.  Under  their  instruc- 
tions he  has  played  fast  and  loose  with  the  seizure,  refus- 
ing to  do  anything  with  regard  to  the  landlords’  claim, 
and  yet  trying  to  keep  the  landlords  from  proceeding  to 
realize  the  amount  due  them.  Under  their  instructions, 
without  making  any  inquiry  as  to  whether  the  rent 
claimed  was  or  was  .not  due,  and  without  any  reason  to 
suppose  it  was  not  due,  and  without  any  notice  from  the 
execution  creditor  that  he  disputed  the  amount  claimed, 
he  let  the  matter  run  on  from  August  to  November  before 
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-making  his  application.  The  reason  why  the  execution 
.creditor  wished  the  matter  to  remain  as  it  was  is  plain 
.enough.  He  knew  that  if  it  were  brought  to  a head, 
the  sheriff  must  either  pay  the  landlords  what  was  due 
them,  or  withdraw  all  pretence  of  being  in  possession 
under  the  execution.  To  withdraw  would  put  an  end  to 
the  pressure  they  were  bringing  to  bear  on  the  debtor 
through  the  sheriff,  by  means  of  which  they  were  squeez- 
ing a little  money  out  of  him.  And  as  to  paying  the 
landlords’  claim,  their  instructions  to  the  sheriff  shew 
plainly  that  they  did  not  look  upon  the  goods  as  being 
sufficient  to  pay  it. 

I think  the  evidence  shews  that  the  sheriff  has  been 
acting  throughout  in  the  interest  of  the  execution  creditor 
as  against  the  interest  of  the  claimants,  and  that  for  this 
reason,  as  well  as  by  reason  of  his  delay  in  coming  to  the 
Court,  his  application  should  have  been  refused. 

The  interpleader  order,  in  its  present  form,  is  one  which 
could  not  in  any  event  have  been  upheld.  If  there  be 
any  questions  in  dispute  between  the  execution  creditor 
and  the  claimants,  they  are,  whether  there  was  a seizure 
at  all  by  the  sheriff,  and,  if  so,  whether  it  was  abandoned, 
and,  if  there  were  a seizure  continuing  in  force  down  to 
the  time  of  the  application,  whether  the  rent  due  at  the 
time  of  the  seizure  has  been  paid  in  full  ? There  is  no 
pretence  raised  on  the  claimants’  part  to  the  ownership  of 
the  goods  at  the  time  of  the  seizure,  or  at  any  other  time. 
All  that  they  have  claimed  is  their  rights  under  the 
statute  of  Anne,  and  to  sell  the  goods  if  the  sheriff 
refused  to  do  his  duty  under  that  statute. 

The  appeal  must  be  allowed  with  costs  against  the 
execution  creditor  (who  has  appeared  and  opposed  it) 
and  the  sheriff';  and  the  application  for  the  interpleader 
order  must  be  dismissed  with  costs  payable  by  the  sheriff 
to  the  claimants. 
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Re  Jackson,  a Solicitor. 


Solicitor — Taxation  of  Costs  against  Client — Scale  of  Costs — Ascertain* 
ment  of  Amount — Solicitor's  Knowledge  of  Facts. 


On  an  appeal  by  the  client  from  a local  Master’s  taxation,  as  between 
solicitor  and  client,  of  the  solicitor’s  bill  in  an  action  against  a bank, 
which  was  dismissed,  and  in  which  the  real  claim,  if  any,  was  on  a 
deposit  receipt,  with  interest  amounting  to  $355,  or  the  moneys  secured 
thereby,  alleged  to  belong  to  the  plaintiff  as  administratrix,  and  in 
which  action  the  facts,  as  set  out  in  the  report,  only  came  to  the  know' 
ledge  of  the  solicitor  and  client  after  the  action  was  brought,  there 
being  sufficient  room  for  doubt  whether  a claim  could  be  ascertained, 
after  the  death  of  the  creditor,  by  the  signature  of  the  debtor,  to  war- 
rant  the  bringing  of  the  action  in  the  High  Court : — 

Held,  that  the  solicitor  was  entitled  to  High  Court  costs. 


[March  2,  1899. — Street , J.] 


Appeal  by  Jane  Armour  from  the  taxation  of  the  local 
Master  at  Woodstock,  as  between  solicitor  and  client,  of 
the  bill  of  costs  of  the  solicitor  in  an  action,  brought  in 
the  High  Court  by  the  solicitor  for  her,  of  Armour  v. 
Merchants  Bank  of  Canada.  The  local  Master  upon  the 
taxation  allowed  the  bill  upon  the  High  Court  scale.  The 
chief  ground  of  appeal  was  that  the  action  might  have 
been  brought  in  the  Division  Court,  and  that  the  costs 
should  be  taxed  upon  that  scale  only. 

The  appeal  was  heard  by  Street,  J.,  in  the  Weekly 
Court,  on  the  1st  March,  1899. 

W.  E.  Middleton,  for  the  client. 

F.  A.  Anglin,  for  the  solicitor. 

Judgment  was  delivered  on  the  following  day. 

Street,  J. — The  only  real  claim  of  which  there  is  any 
evidence  in  the  action  of  Armour  v.  Merchants  Bank  is 
upon  a deposit  receipt  for  $180,  with  interest  at  5 per 
cent.,  made  by  the  bank  on  the  30th  October,  1877,  in 
favour  of  Catharine  McCaulay,  who  died  in  February, 
1879,  and  to  whom  the  plaintiff  was  appointed  adminis- 
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tratrix.  A signature  purporting  to  be  that  of  Catharine 
McCaulay  is  indorsed  upon  this  instrument  in  the  pre- 
sence of  a subscribing  witness,  and  the  material  contention 
at  the  trial  was  whether  this  was  a genuine  or  a forged 
indorsement.  After  the  death  of  Catharine  McCaulay, 
viz.,  on  30th  October,  1879,  a second  deposit  receipt  was 
issued  by  the  bank  for  the  same  amount,  in  favour  also  of 
Catharine  McCaulay,  upon  the  surrender  of  the  former 
certificate,  with  the  indorsement  above  referred  to  upon 
it.  The  second  deposit  receipt  was  delivered  by  the  bank 
to  Mary  McCaulay,  who  in  fact  claimed  to  be  the  trans- 
feree of  the  earlier  one,  who  had  handed  that  earlier  one 
to  the  bank,  and  who  supposed  she  was  getting  the  second 
one  in  her  own  name.  The  bank  afterwards,  and  before 
any  notice  of  the  plaintiff’s  claim,  paid  to  Mary  McCaulay 
the  amount  of  the  second  deposit  receipt,  upon  a statement 
of  the  facts,  and  upon  being  indemnified. 

The  claim  indorsed  on  the  writ  of  summons  in  Armour 
v.  Merchants  Bank  was  for  $355.60,  being  the  amount  of 
money  in  the  hands  of  the  defendants  belonging  to  the 
plaintiff,  or  for  an  order  for  the  delivery  to  the  plaintiff  of 
a deposit  receipt  dated  the  30th  October,  1879,  issued  to 
Catharine  McCaulay,  or  for  an  order  that  the  defendants 
hold  the  said  deposit  receipt  and  the  moneys  secured 
thereby  as  trustee  for  the  plaintiff.  This  writ  was  issued 
on  the  30th  December,  1893.  The  action  was  tried  before 
the  Chancellor  in  April,  1895,  and  was  dismissed  with  costs, 
upon  the  ground  that  the  signature  of  Catharine  McCaulay 
upon  the  original  deposit  receipt  was  genuine,  and  that 
the  money  payable  under  it  had  passed  to  Mary  McCaulay 
by  gift  or  assignment  from  Catharine  McCaulay. 

I think  upon  these  facts  that,  although  in  the  end  it 
became  apparent,  as  I have  said,  that  the  real  claim  of  the 
plaintiff,  if  any,  was  upon  the  earlier  deposit  receipt,  this 
fact  was  not  known  to  the  plaintiff  or  her  solicitor 
when  the  action  was  begun.  Their  knowledge  seems  to 
have  been  confined  to  the  fact  that  the  bank  had  issued  a 
deposit  receipt  in  favour  of  Catharine  McCaulay  for  $180 
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after  she  had  been  dead  for  several  months,  and  that  Mary 
McCaulay  had  received  the  amount  of  it. 

There  was,  I think,  sufficient  room  for  doubt,  to  say  the 
least  of  it,  as  to  whether  a claim  could  be  ascertained 
after  the  death  of  the  creditor  by  the  signature  of  the 
debtor  as  to  warrant  the  bringing  of  the  action  in  the 
High  Court ; and  the  plaintiff  would  probably  have 
received  a certificate  for  costs  on  the  High  Court  scale,  had 
she  succeeded. 

I think  that  the  local  Master  rightly  allowed  costs  upon 
the  High  Court  scale,  and  that  the  appeal  upon  this 
ground  should  be  dismissed  with  costs. 


Denison  v.  Woods. 

Costs— Taxation — Counsel  Fee  on  Reference  for  Trial— Advising  on  Evi- 
dence— Appeal  and  Cross-appeal  from  Report — Copy  of  Evidence. 

An  action  by  an  architect  to  recover  $600  for  professional  services  was  by 
consent  referred  for  trial  to  an  official  referee,  who  reported  that  the 
plaintiff  was  entitled  to  recover  $397.  The  defendant  had  before  action 
tendered  $325,  and  had  paid  that  amount  into  Court  with  his  defence. 
The  defendant  appealed  from  the  report,  and  the  plaintiff  also  appealed, 
after  the  defendant’s  appeal  had  been  set  down.  Both  appeals  were 
dismissed  with  costs.  A further  appeal  by  the  defendant  to  the  Court 
of  Appeal  was  also  dismissed  : — 

Held,  upon  appeal  from  taxation  of  costs,  that  the  plaintiff  was  entitled 
to  tax  a counsel  fee  upon  the  trial  before  the  referee,  the  amount  of 
which  would  not  be  reviewed,  and  also  a fee  for  counsel  advising  on 
evidence. 

Re  Robinson  (1895),  16  P.  R.  423,  distinguished. 

Held,  also,  that  the  defendant  was  not  entitled  to  tax  as  part  of  his  costs 
of  the  plaintiff’s  appeal  from  the  report  the  amount  paid  for  a copy  of 
the  evidence  taken  before  the  referee,  which  was  required  by  the  defen- 
dant for  his  own  appeal. 

. [March  3,  1899. — Street,  J.] 

An  appeal  by  the  defendant  from  the  taxation  by  one 
of  the  taxing  officers  at  Toronto  of  the  plaintiff’s  costs  of 
the  action  and  of  certain  interlocutory  costs  awarded  to 
the  defendant. 

The  action  was  brought  by  an  architect  to  recover 
money  in  payment  of  professional  services  rendered  to  the 
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defendant  in  preparing  and  giving  evidence  upon  an  arbi- 
tration. The  plaintiff  claimed  $600.  Before  action  the 
defendant  tendered,  and  he  paid  into  Court  with  his 
defence,  the  sum  of  $325.  By  consent  the  action  was 
referred  for  trial  to  an  official  referee.  The  taking  of  evi- 
dence before  him  and  the  argument  occupied  thirty-three 
hours.  The  plaintiff  recovered  $397.  The  defendant 
appealed  from  the  referee’s  report,  and  the  plaintiff  cross- 
appealed  after  the  defendant’s  appeal  had  been  set  down. 
Both  appeals  were  dismissed  with  costs,  and  the  defendant 
subsequently  prosecuted  an  appeal  to  the  Court  of  Appeal 
unsuccessfully. 

Upon  the  taxation  of  the  plaintiff’s  costs  the  taxing 
officer  allowed  him,  in  lieu  of  a sum  per  hour,  a counsel 
fee  of  $110,  and  also  taxed  to  him  a fee  of  $5  for  advising 
upon  evidence.  The  taxing  officer,  in  taxing  the  defen- 
dant’s set-off  bill  of  costs  of  the  plaintiff’s  cross-appeal 
from  the  referee’s  report,  disallowed  to  the  defendant  the 
amount  paid  by  him  for  a copy  of  the  evidence  taken 
before  the  referee,  $35.  From  the  allowance  of  the  first 
and  second  items  mentioned  and  the  disallowance  of  the 
third,  the  defendant  now  appealed. 

The  appeal  was  heard  by  Street,  J.,  in  Chambers,  on 
the  3rd  March,  1899. 

F.  A.  Anglin,  for  the  defendant,  contended  that  upon 
the  principle  of  the  decision  in  Re  Robinson  (1895),  16 
P.  R.  423,  no  counsel  fee  at  all  should  be  allowed,  but  the 
plaintiff  should  be  restricted  to  the  allowance  of  $1  or  at 
most  $2  per  hour,  under  item  102  of  the  tariff;  that,  taking 
into  account  the  amount  involved,  the  nature  of  the  ques- 
tion, and  the  unreasonable  length  of  time  consumed,  the 
minimum  allowance  of  $1  would  be  proper  ; that,  as  to 
the  fee  for  advising  upon  evidence,  there  was  no  trial  in 
Court  nor  any  preparation  for  such  trial,  and  that,  as 
decided  in  the  case  just  cited,  no  such  fee  should  be  allowed 
for  advice  upon  evidence  upon  a mere  reference;  that  the 
copy  of  the  evidence  was  equally  required  for  the  appeal 
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and  cross-appeal,  and,  if  allowed  to  the  plaintiff  in  the 
costs  of  the  one,  should  be  allowed  to  the  defendant  in  the 
costs  of  the  other,  the  intention  of  dismissing  both  with 
costs  being  manifestly  that  the  expenses  of  each  should  be 
dealt  with  alike  and  the  one  set  off  against  the  other. 

W.  E.  Middleton , for  the  plaintiff.  The  counsel  fee  is 
discretionary  with  the  taxing  officer,  and  should  not  be 
disturbed  on  appeal.  The  reference  here  was  in  reality  a 
trial,  and  took  longer  and  was  more  troublesome  than  a 
trial  before  a Judge.  The  advice  upon  evidence  was  as 
necessary  as  at  any  other  trial.  The  copy  of  evidence 
was  ordered  by  the  defendant  for  the  purposes  of  his 
appeal  when  the  plaintiff*  had  not  yet  appealed.  If  the 
defendant  had  succeeded  on  his  appeal,  the  costs  of  this 
copy  of  evidence  would  be  part  of  his  costs  of  appeal,  and, 
therefore,  cannot  be  part  of  the  costs  of  the  cross-appeal : 
Atlas  Metal  Go.  v.  Miller,  [1898]  2 Q.  B.  500;  Haggert  v. 
Town  of  Brampton  (1897),  17  P.  R.  477 ; Arundel  v. 
Holmes  (1841),  4 Beav.  325. 

Judgment  was  given  at  the  conclusion  of  the  argument. 

o o o 

Street,  J. — Neither  as  to  the  counsel  fee  nor  as  to  the 
fee  advising  upon  evidence  does  the  present  case  fall  within 
the  decision  in  Re  Robinson.  The  reference  there  was  in 
reality  merely  to  take  accounts.  The  reference  in  the 
present  case  was  for  a trial  of  all  issues  in  the  action. 
Expert  evidence  was  given  upon  this  reference,  and  the 
present  case,  unlike  Re  Robinson,  was  not  one  which 
would  have  been  referred  in  invitum.  The  quantum  of 
the  counsel  fee,  the  case  being  proper  for  a counsel  fee, 
will  not  be  reviewed  on  appeal ; and,  though  the  fee 
advising  on  evidence  should  not  be  allowed  where  the 
action  is  of  such  a nature  that  it  must  resolve  itself  into  a 
reference  to  take  accounts  as  in  Re  Robinson,  the  same 
rule  does  not  apply  to  a reference  for  trial  of  other  issues 
than  mere  questions  of  account,  such  as  were  involved  in 
the  present  case. 
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The  disbursement  for  evidence  was  incurred  by  the 
defendant  for  the  purposes  of  his  own  appeal.  It  would 
have  been  required  even  though  the  plaintiff  had  not  cross- 
appealed,  and  cannot  be  allowed  to  the  defendant  as  part 
of  his  costs  of  the  plaintiff’s  cross-appeal. 

The  appeal  will,  therefore,  be  dismissed  with  costs. 


Re  Pinkerton  and  Cooke,  Solicitors. 

Solicitor — Bill  of  Costs — Payment — Delivery — Equivalent — Examining 

Dockets. 

Where  no  bill  of  costs  has  been  delivered  by  a solicitor  to  his  client,  there 
cannot  be  payment  within  the  meaning  of  sec.  49  of  the  Solicitors  Act, 
R.  S.  O.  ch.  174,  which  refers  to  the  payment  of  a delivered  bill. 

And  where  one  of  the  solicitors  and  their  client,  according  to  the  solici- 
tor’s evidence,  together  examined  the  items  in  the  solicitors’  dockets, 
which  amounted  to  over  $1,500,  and  the  solicitor  explained  that  certain 
entries  had  not  been  made  wThich  would  amount  to  $300,  and  the  client 
paid  the  solicitors  $1,500  in  full  settlement  : — 

Held,  that  this  was  not  equivalent  to  the  delivery  of  a bill  and  payment 
after  consideration. 


[January  9,  1899. — The  Master  in  Chambers.'] 
[January  30,  1899. — Boyd,  C.] 

An  application  by  the  solicitors  to  set  aside  a praecipe 
order  obtained  by  a client  for  the  delivery  by  the  solicitors 
of  bills  of  costs  and  for  taxation  thereof ; and  an  applica- 
tion by  the  client  for  a substantive  order  for  delivery  and 
taxation. 

The  facts  are  stated  in  the  judgment  of  the  Master  in 
Chambers,  before  whom  the  applications  were  argued  on 
the  22nd  December,  1898. 

W.  H.  Blake,  for  the  solicitors. 

Kilmer , for  the  client. 

Judgment  was  delivered  on  the  9th  January,  1899. 

The  Master  in  Chambers. — Upon  the  material  filed, 
the  praecipe  order  must  be  set  aside,  with  costs  to  the 
solicitors. 
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As  to  the  substantive  motion  for  an  order,  the  facts 
appear  to  be  as  follows  : — 

The  solicitors,  having  been  retained  to  look  after  some' 
mining  deal  in  which  the  client  was  interested,  were 
retained  by  him  to  bring  an  action — the  solicitors  assert, - 
three  actions — while  the  client  says  that  only  one  was  to 
be  brought.  However  this  may  be,  they  were  retained  to 
bring  an  action  in  connection  with  matters  arising  out  of 
the  mining  deal  about  which  they  had  previously  acted 
for  the  client. 

Three  actions  were  brought,  and  proceeded  in  due  course 
to  trial.  At  the  trial  a settlement  was  arrived  at  between 
the  parties,  whereby  the  client  was  to  receive  the  sum  of 
$4,050  then  in  the  hands  of  the  Crown  Lands  Commis- 
sioner, and  pay  his  own  costs. 

The  settlement  was  made  at  North  Bay,  and  the  client 
and  solicitor,  coming  to  Toronto,  immediately  proceeded  to 
the  Crown  Lands  Commissioner,  when  the  $4,050  was  paid 
by  cheque  to  the  client. 

The  solicitor  returned  to  his  office  with  the  client  and1 
requested  payment  of  the  firm’s  costs  against  the  client. 

The  dockets  were  produced  and  gone  over,  but  whether 
the  client  understood  the  same  or  not,  or  whether  all  the 
items  were  fully  explained  or  not,  is  in  dispute. 

The  client  asserts  that  he  never  saw  or  examined  the 
dockets  of  the  solicitors  or  considered  the  same  in  any  way, 
while  the  solicitors  state  that  the  dockets  were  produced 
and  considered  and  each  matter  was  gone  over  and  a sum- 
mary of  the  amount  of  charges  was  made  in  each  trans- 
action, and  in  this  way  a total  balance  of  $1,832.40  was 
arrived  at — and  that  as  each  transaction  was  gone  over  an 
explanation  of  the  amount  of  work  involved  was  made. 

The  solicitors  were  pressing  for  payment  of  their  costs 
and  were  unwilling  that  the  client  should  leave  without 
paying  the  same. 

They  offered  to  reduce  the  balance  due  from  $1,832.40 
to  $1,400  cash ; the  client  refused  the  offer,  but  agreed  to 
pay  $750  and  give  his  note  at  one  month  for  $750,  the 
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solicitors  offering  to  throw  off  $332.40  for  an  immediate 
settlement. 

A letter  was  drawn  up  by  the  solicitors  and  signed  by 
the  client  as  to  this  settlement  as  follows  : 

“ Toronto,  June  10th,  1898. 

Messrs.  Pinkerton  & Cooke, 

Toronto. 

Dear  Sirs  : 

The  understanding  is  that  the  account  owing  by  myself. 
Fee,  and  Mackey,  is  settled  at  $1,500,  of  which  I pay  you 
$750  in  cash  and  the  balance  by  my  note  for  $750  at  one 
month. 

If  my  note  is  not  arranged,  you  are  not  to  be  precluded 
from  collecting  the  full  amount  of  your  account,  and  to 
look  to  Fee  and  Mackey  as  well  as  myself. 

Yours  truly, 

J.  L.  Caverhill.” 

And  at  the  request  of  the  client  the  solicitors  wrote  him 
the  same  day  as  follows  : 

“ Toronto,  June  10th,  1898. 

John  L.  Caverhill,  Esq., 

249  Mountain  Street, 

Montreal,  Que. 

Dear  Sir  : 

As  requested  by  you,  we  beg  to  send  you  a statement  of 
our  account  re  different  matters  which  we  have  transacted 
with  reference  to  the  Michipocoten  mining  claims : 


Our  accounts  re  Wawa  lake,  different  loca- 
tions, are $400  00 

In  Caverhill  v.  Dickinson 650  00 

Fee  v.  Dickinson  350  00 

Mackey  v.  Dickinson 300  00 

Re  Y.  103  Mining  Location 300  00 

Dickinson  v.  Caverhill 50  00 


$2,050  00 

Upon  which  we  have  received  the  sum  of  403  60 


Leaving  a balance  due  us  of $1,647  40 
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In  addition  to  these  sums,  we  have  to  pay 

R C.  Clute \ $150  00 

R C.  LeVesconte  25  00 

And  Fenton  10  00 


Leaving  due  us  the  sum  of $1,832  40 


We  have  settled  to-day  the  balance  due  us  with  you  at 
$1,500,  making  a total  reduction  of  $332.40. 

We  beg  to  acknowledge  receipt  of  your  note  for  seven 
hundred  and  fifty  dollars,  and  the  sum  of  seven  hundred 
and  fifty  dollars  in  cash. 

The  note  (which  is  in  our  hands)  is  for  one  month,  pay- 
able at  our  office,  and  at  the  settlement  we  have  taken  an 
acknowledgment  from  you  that  in  case  the  note  is  not 
paid  on  maturity,  we  can  look  to  yourself,  Fee,  and 
Mackey,  for  the  balance  of  our  account  without  any 
reduction. 

Yours  truly, 

Pinkerton  & Cooke.” 

The  solicitors  and  client,  while  differing  materially  as  to 
the  promised  delivery  of  an  itemized  bill  of  costs,  agree 
that  the  solicitors  were  anxious  to  obtain  payment  of  their 
account. 

The  client  states:  “The  said  Pinkerton  was  very  anxious, 
however,  to  obtain  payment  of  the  account  on  that  day, 
and  he  offered  to  throw  off  over  $300  of  the  amount  which 
he  claimed  was  owing  to  them,  and  to  take  $1,500  in  full 
if  I would  give  them  $750  in  cash  and  my  note  for  $750, 
and  that  as  soon  thereafter  as  they  could  find  time  they 
would  furnish  me  with  a full  itemized  bill  of  costs,  shewing 
that  they  were  at  the  time  of  the  said  settlement  entitled 
to  payment  from  me  of  the  sum  of  over  $1,800.” 

Mr.  Cooke,  one  of  the  solicitors,  in  his  affidavit  states  : 
“ At  the  time  at  which  this  settlement  was  made  with  the 
said  Caverhill,  we  desired  him  to  pay  in  cash  the  amount 
which  we  had  settled  upon,  and  even  offered  to  make  a 
further  reduction  for  cash — as  at  this  time  the  firm  of 
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Caverhill,  Hughes,  & Co.,  of  Montreal,  were  in  the  hands 
of  a receiver,  and  it  was  doubtful  whether  the  note  of  the 
said  Caverhill  would  be  paid  at  maturity ; and,  in  fact  it 
was  not  met,  but  only  after  a month  of  negotiations  was 
it  paid.” 

Both  Mr.  Pinkerton  and  Mr.  Cooke  state  that  at  the 
time  of  the  settlement  no  request  was  made  by  the  client 
for  any  detailed  bill  of  costs. 

Mr.  Pinkerton  admits,  however,  that  some  time  after  the 
settlement,  and  before  the  maturity  of  the  note,  and  while 
in  Montreal,  the  client  asked  him  to  send  him  a detailed 
bill  of  costs  ; that  a few  days  after  this,  and  still  before  the 
maturity  of  the  note,  the  client,  while  in  Toronto,  again 
asked  for  the  bill  of  costs,  and  that  on  both  occasions  the 
solicitor  promised  to  send  him  an  itemized  bill  of  costs. 

Again  the  client  wrote  asking  for  the  bill,  when  requested 
by  the  solicitors  to  arrange  the  note,  which  had  been  dis- 
honoured. 

The  solicitors  rely  upon  what  took  place  on  the  10th 
June,  1898,  as  a bar  to  the  right  to  the  client  to  have  a 
delivery  of  a bill  of  their  costs. 

Upon  comparing  the  dockets  and  the  summary  of  the 
amount  of  charges  made  by  Mr.  Cooke,  and  totalling 
$2,050,  I find  that  they  do  not  agree. 

The  costs  as  set  out  in  the  docket  and  as  summarized 


are  as  follows : 

SUMMARY. 

DOCKET. 

Our  accounts  re  Wawa  lake,  different 
locations,  are 

$400 

$355  80 

In  Caverhill  v.  Dickinson 

650 

699  28 

Fee  v.  Dickinson  

350 

216  91 

Mackey  v.  Dickinson 

300 

189  02 

Re  Y.  103  Mining  Location 

300 

236  94 

Dickinson  v.  Caverhill  

50 

25  70 

$2,050 

$1,723  65 

or  a difference  of  $326.35,  not  appearing  anywhere  in  the 
docket  said  to  have  been  gone  over  and  considered. 
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The  items  making  up  this  difference  do  not  appear  to 
have  been  shewn  the  client,  or  explained  to  him.  In  fact, 
strictly  speaking,  it  is  not  stated  by  the  solicitors  that  the 
items  of  the  various  charges  as  entered  in  the  docket  were 
gone  over  and  explained  by  them  to  the  client.  He  denies 
all  knowledge  of  them.  All  the  solicitors  say  is  : Mr. 
Pinkerton  says  that  “ the  docket  books  of  the  said  firm 
were  taken  up  and  considered,  and  the  amount  of  costs 
incurred  in  each  of  the  various  matters  and  the  amount  of 
work  done  was  taken  into  consideration,  both  myself,  the 
said  Caverhill,  and  my  partner,  being  present.” 

Mr.  Cooke  says:  “ I brought  in,  myself,  from  the  outside 
office  the  docket  book  containing  the  charges  in  the  differ- 
ent matters  in  which  the  said  Caverhill  was  interested, 
and  I stood  at  a desk  in  the  office  of  my  partner  and 
shewed  the  books  to  the  said  Caverhill  in  the  different 
matters,  and  we  went  over  each  matter  and  took  a sum- 
mary of  the  amount  of  charges  made  in  each  transaction, 
and  in  this  way  arrived  at  a total  balance  of  $1,832.40  ; and 
as  we  went  over  each  transaction  an  explanation  was 
made  of  the  amount  of  work  involved,  and  a general  dis- 
cussion had.” 

Neither  of  the  solicitors  state  that  the  items  forming 
the  bill  of  their  costs  were  explained  or  even  discussed 
with  their  client.  There  is  no  mention  whatever  of  the 
items  not  appearing  in  the  docket,  although  taken  into 
account  in  the  summary  made  by  the  solicitors. 

In  my  opinion,  the  solicitors  do  not  sufficiently  support 
their  contention  that  there  was  such  a settlement  entered 
into  by  their  client  as  to  disentitle  him  to  the  delivery  of 
a bill  of  their  costs. 

I have  looked  into  the  cases  referred  to  on  the  argu- 
ment by  counsel,  and  many  others. 

I refer  to  Re  Stogdon  (1887),  56  L.  J.  Ch.  420;  Re  Fielder 
and  Summer  (1871),  40  L.  J.  Ch.  615  ; Duffet  v.  McEvoy 
(1885),  10  App.  Cas.  300  ; In  re  Baylis,  [1896]  2 Ch.  107  ; 
Hitchcock  v.  Stretton,  [1892]  2 Ch.  343;  In  re  Barrow 
(1853),  17  Beav.  547 ; and  Re  Loughborough  (1857),  23 
Beav.  439. 
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And,  without  considering  the  question  of  pressure  on  the 
client,  I am  of  opinion  that  these  cases  support  the  result 
at  which  I have  arrived  upon  the  evidence  before  me. 

The  order  will  go  for  delivery  and  taxation. 

Costs  of  this  motion  to  the  client,  to  be  set  off  against 
the  costs  ordered  to  be  paid  by  him  on  setting  aside  the 
praecipe  order. 

The  solicitors  appealed  from  this  decision,  and  their 
appeal  was  argued  by  the  same  counsel  before  Boyd,  C.,  in 
Chambers,  on  the  27th  and  28th  January,  1899. 

Judgment  was  delivered  on  the  30th  January,  1899. 

Boyd,  C. — There  has  been  no  'payment  of  the  costs  in 
this  case  within  the  meaning  of  the  Solicitors  Act,  because 
no  bill  has  been  delivered.  The  provision  in  the  Act* 
refers  to  the  payment  of  a delivered  bill,  and  in  this  case, 
though  there  was  the  going  over  of  the  items  found  in  the 
solicitors’  dockets,  those  items  charged  do  not  embrace  all 
the  vrork  that  was  done  and  for  which  the  solicitors  are 
entitled  to  charge.  There  is  a shortage  (so  to  speak)  of 
about  $300  in  the  entries  that  presumably  might  be  made ; 
so  that  it  cannot  be  said  that  the  costs  for  which  money 
was  paid  by  the  client,  to  the  extent  of  $1,500,  were  gone 
over  and  considered  by  him  as  in  the  books  of  the  solicitors. 
For  this  reason  I cannot  hold  that  the  examination  of  the 
costs  and  discussion  in  the  solicitors’  office,  for,  it  is  said, 
about  an  hour,  was  equivalent  to  the  delivery  and  the  con- 
sideration of  a written  and  detailed  bill  of  costs  in  the 
hands  of  the  client. 

That  this  was  not  a statutory  payment  is  well  established 
by  Re  West , [1892]  2 Q.  B.  102,  citing  earlier  authorities, 


* R.  S.  O.  ch.  174,  sec.  49. — The  payment  of  any  such  bill  as  aforesaid 
shall  in  no  case  preclude  the  Court  or  J udge  to  whom  application  is  made 
from  referring  such  bill  for  taxation,  if  the  application  is  made  within 
twelve  months  after  payment,  and  if  the  special  circumstances  of  the  case 
in  the  opinion  of  the  Court  or  J udge  appear  to  require  the  same,  upon  such 
terms  and  subject  to  such  directions  as  to  the  Court  or  Judge  seem  right. 
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and  I am  disposed  to  make  the  order  now  that  was  made 
in  that  case — simply  for  delivery  of  bills  of  costs — in  hopes 
that,  all  items  being  given,  it  may  be  found  by  the  appli- 
cant that  the  whole  bill  is  “ too  fair  and  moderate  to  make 
it  worth  while  ” to  proceed  to  the  next  stage  of  taxation. 
That,  however,  may  be  afterwards  done,  on  praecipe  or 
otherwise,  and  then  these  costs  of  appeal  may  abide  the 
result  of  taxation.  No  costs  of  appeal  if  there  is  no  future 
taxation. 

The  present  order,  if  allowed  to  stand  as  to  taxation, 
should  not  stand  without  modification  as  to  some  of  the 
terms : hence  my  direction  as  to  costs  of  appeal.  If  the 
parties  prefer  it,  I will  now  go  on  to  make  the  order  to 
tax. 


People’s  Loan  and  Deposit  Company  v.  Dale. 


Arrest — Indigent  Debtor— Discharge  from  Custody — Examination — ‘ ‘ Satis- 
factory,” Meaning  of — Affidavits- — Appeal. 

The  expression  in  sec.  9 of  the  Indigent  Debtors’  Act,  R.  S.  0.  ch  81,  “if 
the  matter  thereof  is  deemed  satisfactory  ” — referring  to  the  examina- 
tion of  the  debtor — means,  “ if  he  fully  and  credibly  gives  the  informa- 
tion called  for  by  viva  voce  questions.”  The  object  of  the  statute  and 
the  examination  is  to  test  the  verity  of  the  statement  that  the  debtor 
has  not  wherewith  to  pay — that  he  is  in  fact  an  indigent  debtor — and  if 
he  fully  and  fairly  discloses  his  dealings  with  his  property  so  as  to  make 
it  appear  that  his  affidavit  is  correct,  and  that  he  has  in  truth  no  means 
in  his  possession  or  under  his  control  to  pay  any  part  of  the  claim,  then 
he  should  be  discharged  from  custody,  even  though  he  may  have  fraud- 
ulently disposed  of  his  property,  and  although  his  manner  of  dealing 
therewith  may  have  been  unsatisfactory  for  that  reason  : — 

Held,  also,  that  affidavits  could  be  looked  at  upon  a motion  for  discharge 
of  the  defendant,  to  supplement  the  examination,  but  only  as  an  indub 
gence  where  filed  after  the  appeal  was  launched. 

[November  9,  1898. — Armour,  C.J.] 
[February  21,  1899. — Divisional  Court.] 

This  was  an  application  by  the  defendant,  under  sec.  & 
of  R.  S.  O.  ch.  81,  for  an  order  for  his  discharge  from  the 
custody  of  the  sheriff  of  the  city  of  Toronto  under  a writ 

of  capias  ad  satisfaciendum  issued  on  the  30th  March, 
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1898,  on  the  ground  that  the  defendant  was  possessed  of 
no  property  whatever. 

. The  plaintiff’s  affidavit  stated  that  he  was  not  worth 
$20  exclusive  of  goods  and  chattels  exempt  from  execu- 
tion ; that  he  had  no  goods  and  chattels,  real  estate,  or 
property  whatever,  other  than  his  wearing  apparel,  which 
was  exempt  from  seizure  under  execution  ; that  notice  of 
this  application  was  served  upon  the  plaintiffs’  solicitors 
on  the  12th  May,  1898  ; that  no  order  was  served  upon 
the  defendant  or  his  solicitors  for  his  examination  pursu- 
ant to  sec.  8 of  R.  S.  0.  ch.  81  ; that  he  was  arrested  by 
the  sheriff*  on  the  30th  March,  1898,  and  taken  into  cus- 
tody, and  on  the  31st  March,  1898,  was  allowed  out  of 
close  custody,  bail  being  given  for  his  return. 

Henry  Jones,  the  assignee  and  owner  of  the  plaintiffs’ 
judgment  against  the  defendant,  answered  the  application 
by  an  affidavit  in  which  he  stated  that  there  was  due 
under  the  judgment  $804.73,  exclusive  of  costs  ; that  exe- 
cution had  been  issued  against  the  defendant  and  certain 
goods  and  chattels  seized  thereunder,  which  were  claimed 
by  the  wife  of  the  defendant,  and  an  interpleader  issue 
arose  thereout ; that  the  defendant  had  disposed  of  and 
made  over  to  his  wife  any  property  available  in  execution, 
and  particularly  a “ store  property  ” in  Uxbridge,  subject 
to  the  incumbrance  thereon  ; that  the  defendant  was  at 
one  time  the  owner  of  a farm  of  about  200  acres,  near 
Uxbridge,  but  that  he  conveyed  it  to  his  sister,  who  in 
turn  made  a conveyance  thereof  to  his  wife. 

The  defendant’s  affidavit  in  reply  stated  that  the  inter- 
pleader issue  referred  to  in  Jones’s  affidavit  resulted  in 
favour  of  the  claimant  of  the  goods,  the  defendant’s  wife, 
and  explained  the  conveyances  of  the  two  properties  by 
stating  that  the  “ store  property  ” was  purchased  with  his 
wife’s  money,  and  conveyed  to  her  at  her  request,  with  no 
intention  to  defeat  his  creditors,  and  that  the  other  pro- 
perty was  conveyed  to  his  sister  more  than  twelve  years 
before,  subject  to  a mortgage,  the  defendant  being  then 
indebted  to  his  sister  in  an  amount  equal  to  the  equity  of 
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redemption,  and  afterwards,  about  seven  years  before,  his 
wife  bought  it  from  the  sister  with  her  own  money. 

The  defendant  was  also  examined  as  a judgment  debtor. 
The  examination  is  referred  to  in  the  judgments  infra. 


The  motion  was  heard  by  Armour,  C.  J.,  in  Chambers, 
■on  the  7th  October,  1898. 

Tytler , for  the  defendant. 

Aylesworth,  Q.  C.,  for  the  plaintiffs. 


Judgment  was  delivered  on  the  9th  November,  1898. 


Armour,  C.  J. — The  defendant  was  married  in  1876, 
when  twenty- two  years  of  age,  and  had  theretofore  become 
the  owner  of  a house  and  lot,  with  household  furniture 
and  other  goods  and  chattels,  and  was  well  to  do,  his  assets 
exceeding  his  liabilities. 

Since  his  marriage  his  property  has  all  been  put  by  him 
into  his  wife’s  name,  and  all  his  earnings  have  since  that 
time  gone  into  his  wife’s  name,  and  all  this  has  been  done, 
I have  no  doubt,  with  the  design  of  putting  such  of  his 
creditors  as  he  did  not  desire  to  pay  at  defiance. 

I think  that  he  could  and  can  pay  the  plaintiffs’  judg- 
ment if  he  saw  or  sees  fit,  and  that  he  could  and  can 
control  for  that  purpose  what  he  has  put  into  his  wife’s 
name. 

Under  these  circumstances,  I do  not  think  that  he  is 
entitled  to  his  discharge ; and  this  application  will  be  dis- 
missed with  costs. 


The  defendant  appealed  from  this  order,  and  before  the 
appeal  came  on  for  hearing  filed  affidavits  from  himself, 
his  wife,  and  her  brother,  stating  that  she  had  received  in 
all  about  $16,000  from  her  father  and  from  his  estate,  all 
of  which  had  been  expended  in  the  purchase  of  certain 
properties  (including  the  farm  and  store  properties  above 
referred  to),  and  in  living  and  general  expenses.  She 
stated  that  “ I am  at  the  present  time  possessed  of  no 
money  or  means  whatever  except  such  properties,  and  a 
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few  chattels,  household  furniture  and  effects,  and  what  I 
am  earning  as  a missionary  in  Manitoba,  where  I am  at 
the  present  time.” 

The  appeal  was  heard  by  a Divisional  Court  composed 
of  Boyd,  C.,  and  Moss,  J.  A.,  on  the  30th  January  and  17th 
and  18th  February,  1899. 

Wallace  Nesbitt  and  Tytler,  for  the  defendant. 

Aylesivorth,  Q.  C.,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  21st  February,  1899. 

Boyd,  C. — I think  that  the  rules  of  law  applicable  to 
this  case  are  to  be  drawn  from  the  judgment  of  Richards, 
J.,  in  Wallis  v.  Harper  (1862),  3 P.  R.  50,  approved  by 
Wilson,  J.,  in  Hesketh  v.  Ward  (1868),  4 U.  C.  L.  J.  N.  S. 

176. 

The  expression  in  the  Act  R.  S.  0.  ch.  81,  sec.  9,  that  the 
debtor  who  swears  he  is  not  worth  $20,  and  submits  to 
examination,  is  to  be  discharged  from  custody  if  the  matter 
of  his  examination  is  deemed  satisfactory , means,  if  he 
fully  and  credibly  gives  the  information  called  for  by  viva 
voce  questions.  The  object  of  the  statute  and  the  exami- 
nation is  to  test  the  verity  of  the  statement  that  the  man 
has  not  wherewith  to  pay — that  he  is  in  fact  an  indigent 
debtor — and  if  he  fully  and  fairly  discloses  his  dealings 
with  his  property  so  as  to  make  it  appear  that  his  affidavit 
is  correct,  and  that  he  has  in  truth  no  means  in  his  power 
or  under  his  control  to  pay  any  part  of  the  claim,  then  he 
should  be  discharged  from  custody,  even  though  he  may 
have  fraudulently  disposed  of  his  property,  and  although 
his  manner  of  dealing  therewith  may  have  been  “ unsatis- 
factory” for  that  reason.  I adhere  to  the  views  expressed  on 
this  head  in  Foster  v.  Van  Wormer  (1888),  1 2 P.  R.  597,  599. 
This  examination  may  indicate  that  the  creditor  can  make  a 
successful  attack  upon  the  transfer  of  the  Grasett  farm  to 
the  sister  and  then  to  Mrs.  Dale,  but  that  is  not  a reason 
for  keeping  the  defendant  in  custody,  under  the  Indigent 
.Debtors’  Act.  This  is  the  most  material  bit  of  property, 
46 — VOL.  XVIII.  O.P.R. 
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for  as  to  all  the  other  lands  held  by  Mrs.  Dale,  it  is  offered 
to  have  them  assigned  to  the  plaintiff.  Upon  one  of  these, 
the  Uxbridge  lot,  bought  for  $3,500,  of  which  $500  was 
cash,  and  the  balance  on  mortgage,  Mrs.  Dale  has  made 
payments  by  which  the  mortgage  is  reduced  to  $1,700  or 
$1,800,  and,  unless  values  have  declined,  there  is  a valuable 
asset  there. 

Altogether,  the  impression  left  on  my  mind  by  perusing 
the  examination  is  that  the  defendant  has  told  fairly  all 
he  remembers  of  the  varied  dealings  with  the  property. 
Many  of  the  transactions  were  long  before  any  difficulty 
was  apprehended  from  this  claim — which  was  not  pre- 
sented till  the  end  of  1894.  And  it  was  then  that  he 
ceased  to  carry  on  any  business  for  himself,  but  what  lit- 
tle was  done  in  the  organ  business  was  in  the  name  and 
for  the  benefit  of  his  wife,  and  by  the  employment  of  her 
money.  The  fact  that  she  had  large  sums  of  money  from 
her  father  and  his  estate — up  to  $16,000— is  in  evidence, 
and  I think  the  affidavits  can  be  looked  at  for  the  purpose 
of  supplementing  the  examination  (see  fer  Wilson,  J.,  in 
Heslceth  v.  Ward  (1868),  4 U.  C.  L.  J.  N.  S.  176),  but  it  is 
an  indulgence  to  put  them  in  after  the  appeal.  And,  hav- 
ing regard  to  the  circumstances,  the  arrangement  between 
husband  and  wife  as  to  his  dealing  entirely  for  her  and 
with  her  money,  is  no  more  remarkable  than  the  arrange- 
ment made  in  Baby  v.  itoss(1892),  14  P.  It.  440,  which  the 
Court  thought  neither  illegal  nor  unreasonable. 

I think  that  the  proper  order  is  for  the  defendant’s  dis- 
charge, upon  the  assignment  aforesaid  being  executed  and 
delivered  to  the  plaintiff,  and  upon  paying  $50  towards  costs 
to  the  plaintiffs.  An  indulgence  is  granted  the  defendant 
by  letting  in  subsequent  affidavits,  and  the  transfer  should 
not  require  the  plaintiffs  to  indemnify  any  one  against  the 
incumbrances  on  the  assigned  property. 

Upon  these  terms  being  complied  with  in  a month,  the 
order  for  discharge  may  go  ; otherwise  dismiss  the  appeal 
with  costs. 


Moss,  J.  A. — I agree. 
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Regina  v.  Fox  et  al. 

Discovery — Examination  of  Parties— Penalty — Alien  Labour  Act— Canada 
Evidence  Act , secs.  2,  5. 

An  action  brought  in  the  High  Court  of  Justice  for  Ontario,  in  the  name 
of  Her  Majesty,  to  recover  a penalty  for  a violation  of  the  statute  of 
Canada  60  & 61  Viet.  ch.  11,  restricting  the  importation  and  employ- 
ment of  aliens,  is  an  action  to  which  the  provisions  of  the  Canada  Evi- 
dence  Act,  56  Viet.  ch.  31,  apply,  within  the  meaning  of  sec.  2,  which 
provides  that  the  Act  shall  apply  “ to  all  criminal  proceedings,  and  to 
all  civil  proceedings  and  other  matters  whatsoever  respecting  which  the 
Parliament  of  Canada  has  jurisdiction  in  this  behalf  ; ” Rose,  J.,  expres- 
sing no  opinion  as  to  this. 

In  such  an  action,  having  regard  to  the  provisions  of  sf  c.  5 of  that  Act,  as 
now  found  in  61  Viet.  ch.  53,  the  defendant  can  be  examined  for  dis- 
covery before  the  trial ; Rose,  J.,  dissenting  as  to  this. 


[November  19,  1898. — The  Master  in  Chambers.] 
[November  28,  1898. — Boyd,  C.] 

[March  4,  1899. — Divisional  Court.] 

Application  on  behalf  of  the  plaintiff  for  an  order  for 
the  examination  of  the  defendants  for  discovery. 

The  action  was  brought  under  the  Alien  Labour  Act, 
60  & 61  Viet.  ch.  11  (D.),  for  the  recovery  of  $1,000  as  a 
penalty  for  an  alleged  breach  of  the  first  section  of  that 
Act. 

The  motion  was  heard  by  the  Master  in  Chambers  on 
the  18th  November,  1898. 

F.  E.  Hodgins , for  the  plaintiff. 

J.  J.  Warren,  for  the  defendants,  opposed  the  motion 
on  the  ground  that,  the  action  being  for  a penalty,  no 
examination  could  be  had:  Malcolm  v.  Race  (1894),  16 
P.  R.  330 ; Pickerel  River  Improvement  Go.  v.  Moore 
(1896),  17  P.  R.  287  ; Weiser  v.  Heintzman  (1893),  15 
P.  R.  407. 

Hodgins,  in  reply,  contended  that  the  action  was  not 
for  a penalty,  sec.  3 of  the  Act  providing  that  $1,000' 
“ may  be  sued  for  and  recovered  by  Her  Majesty’s 
Attorney-General  of  Canada  * * as  debts  of  like 

amount  are  now  recovered  in  any  competent  court that 
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by  the  Act  respecting  witnesses  and  evidence,  56  Viet, 
ch.  31  (D.),  it  is  provided  (sec.  5)  that  “ no  person  shall  be 
excused  from  answering  any  question  upon  the  ground 
that  the  answer  to  such  question  may  tend  to  criminate 
him,  or  may  tend  to  establish  his  liability  to  a civil  pro- 
ceeding at  the  instance  of  the  Crown  or  of  any  other 
person  * * ; ” that  the  Act  under  which  this  action  is 

brought  being  a Dominion  Act,  the  procedure  must  be 
governed  by  the  Acts  of  the  Dominion  relating  to 
witnesses  and  evidence. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — In  explanation  of  the 
judgment  of  the  Chancellor  in  Weiser  v.  Heintzman 
(1893),  15  P.  It.  407,  it  was  contended  that  the  Dominion 
Evidence  Act  did  not  apply  to  that  case,  because  it  was  an 
action  for  libel,  and  one  over  which  the  Dominion  Parlia- 
ment had  no  jurisdiction ; that  the  present  action  is 
brought  by  reason  of  the  provision  of  a Dominion  Act ; and 
therefore  the  decision  in  Weiser  v.  Heintzman  does  not 
apply. 

I do  not  agree  with  this  contention.  It  is  true  that  a 
Dominion  Act  has  brought  the  law  known  as  the  “ Alien 
Labour  Law  ” into  force,  and  it  is  by  virtue  of  the  pro- 
visions of  that  law  that  this  action  is  brought ; yet  the 
Dominion  Parliament  has  not  passed  any  law  governing 
the  proceedings  to  be  taken  in  order  to  collect  the  amount 
of  the  penalty  ; it  leaves  the  proceedings  to  the  courts  of 
the  various  Provinces ; so  that,  in  the  different  Provinces, 
it  may  well  be,  different  proceedings  must  be  taken  for  the 
collection  of  the  amount  claimed.  Section  3 provides  that 
the  action  is  to  be  brought  in  the  same  manner  as  an  action 
for  a debt  of  a like  amount  can  now  be  brought.  That 
necessitates  it  being  brought  in  the  High  Court  of  Justice 
for  Ontario.  Applying  to  this  Court  for  its  assistance,  the 
plaintiff*  must  comply  writh  the  practice  of  such  Court. 
I am  therefore  of  the  opinion  that  Weiser  v.  Heintzman 
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does  apply,  and  that  sec.  5 of  56  Viet.  ch.  31  (D.)  does  not 
apply  to  this  case.  Following  the  cases  referred  to  by 
counsel  for  the  defendants,  I must  refuse  the  motion,  with 
costs  to  the  defendants  in  any  event. 

From  this  decision  the  plaintiff  appealed,  and  the  appeal 
was  argued  by  the  same  counsel  before  Boyd*  C.,  in 
Chambers,  on  the  28th  November,  1898. 

Judgment  was  delivered  on  the  same  day. 

Boyd,  C. — This  action  is  based  upon  the  statute  of 
Canada  60  & 61  Viet.  ch.  11,  restricting  the  importation 
and  employment  of  aliens,  and  is  given  by  the  third  section, 
which  in  effect  imposes  a penalty  of  $1,000  for  every 
violation  of  the  Act.  No  proceedings  under  the  Act  are 
to  be  instituted  without  the  consent  of  the  Attorney- 
General  of  Canada,  by  sec.  8.  It  is  sought  to  examine  the 
defendant  for  discovery,  and  the  Master  has  discharged 
the  application,  for  the  reason  that  no  such  examination 
is  permissible  in  actions  for  penalties,  according  to  the 
ordinary  methods  and  procedure  of  the  Provincial  courts. 

But  the  provisions  of  the  Canada  Evidence  Act  have  to 
be  considered,  56  Viet.  ch.  31,  which  by  sec.  2 applies 
to  all  civil  proceedings  and  other  matters  whatsoever 
respecting  which  the  Parliament  of  Canada  has  jurisdic- 
tion in  this  behalf  (i.e.,  as  to  the  regulation  of  evidence.) 
And  by  sec.  21  (not  cited  to  the  Master)  it  is  enacted  that 
“ in  all  proceedings  over  which  the  Parliament  of  Canada 
has  legislative  authority,  the  laws  of  evidence  in  force  in 
the  Province  in  which  such  proceedings  are  taken  * * 

shall,  subject  to  the  provisions  of  this  and  other  Acts  of 
the  Parliament  of  Canada,  apply  to  such  proceedings.” 

One  of  the  provisions  of  the  Canada  Evidence  Act, 
sec.  5,  is  (as  amended  by  61  Viet.  ch.  53)  that  no  person: 
shall  be  excused  from  answering  any  question  which  may 
tend  to  criminate  him  or  to  establish  his  liability  to  a 
civil  proceeding  at  the  instance  of  the  Crown  or  of  any 
person. 
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The  laws  of  evidence  in  Ontario  are  to  be  read  as 
modified  by  this  provision,  touching  an  action  like  this, 
based  on  Dominion  legislation  in  a matter  pertaining  to 
aliens,  over  which  Canada  has  supreme  legislative 
authority. 

In  O'Neil  v.  Tupper  (1895),Q.  0.  R.  4 Q.  B.  315,  the  action 
was  based  upon  the  plaintiff’s  right  of  ownership  in  respect 
of  the  property  forfeited,  and  the  validity  of  the  forfeiture 
{which  was  given  by  the  Criminal  Code)  was  merely  a 
subsidiary  question,  and  so  it  was  held  that  the  action  was 
merely  for  the  ownership  of  money,  and  so  not  within  the 
jurisdiction  of  the  Dominion.  The  Supreme  Court 
affirmed  the  decision  on  the  grounds  taken  below  : 26  S. 
C.  R.  122.  But  in  the  case  of  La  Banque  Jacques- Cartier 
v.  Gagnon  (1894),  Q.  0.  R.  5 S.  C.  251,  where  the  action  was 
upon  a promissory  note,  it  was  held  that  a witness  could  not 
refuse  to  answer  a question  going  to  shew  that  the  note 
was  given  for  whisky  which  was  smuggled  into  the  coun- 
try in  fraud  of  the  Crown.  This,  because  the  Canada 
Evidence  Act  applied  to  actions  on  bills  and  notes — a sub- 
ject over  which  the  Dominion  had  and  had  exercised 
legislative  authority. 

The  order  should  go,  therefore,  for  examination,  with 
costs  in  the  cause. 

The  defendants  appealed  from  this  decision,  and  their 
appeal  was  argued  by  the  same  counsel  before  a Divisional 
Court  composed  of  Ferguson,  Rose,  and  Robertson,  JJ., 
on  the  11th  January,  1899. 

Judgment  was  delivered  on  the  4th  March,  1899. 

Ferguson,  J. — The  reason  why  discovery  is  not  ordi- 
narily allowed  in  actions  for  penalties  is  that  the  party 
against  whom  discovery  is  sought  is  not  bound  to  criminate 
himself  or  to  expose  himself  to  penalties.  This,  I think, 
appears  from  a perusal  of  the  cases  from  Orme  v.  Qrockford 
(1824),  13  Price  376,  down;  and  it  is  stated  almost  in  so 
many  words  by  Lindley,  L.J.,  in  Martin  v.  Treacher  (1886), 
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16  Q.  B.  D.  at  p.  513.  Statements  to  the  same  effect  are 
found  in  many  of  the  cases.  I have  arrived  at  the  con- 
clusion that  this  is  the  only  reason  for  not  allowing  it. 

There  can,  I think,  be  no  doubt  that  this  action  is  within 
the  meaning  of  sec.  2 of  the  Dominion  Act  respecting 
Witnesses  and  Evidence,  56  Yict.  ch.  31,  which  provides 
that  the  Act  shall  apply  to  all  criminal  proceedings,  and 
to  all  civil  proceedings  and  other  matters  whatsoever 
respecting  which  the  Parliament  of  Canada  has  jurisdic- 
tion in  this  behalf. 

Section  21  of  the  Act  provides  that  “ in  all  proceedings 
over  which  the  Parliament  of  Canada  has  legislative  autho- 
rity, the  laws  of  evidence  in  force  in  the  Province  in  which 
such  proceedings  are  taken  * * shall,  subject  to  the  pro- 

visions of  this  and  other  Acts  of  the  Parliament  of  Canada, 
apply  to  such  proceedings.”  This  is  enacting,  as  I think, 
plainly  and  distinctly,  that  in  actions  of  this  character, 
brought  in  one  of  the  Provinces  of  the  Dominion,  the 
provisions  of  this  ch.  31  of  56  Viet.  (D.)  shall  be  added 
to  or  incorporated  with  the  laws  of  evidence  in  force  in 
such  Province,  and  that  the  whole  shall  be  taken  as  the 
law  of  evidence  for  the  purposes  of  the  action,  that  is,  any 
action  of  this  character  so  brought.  Then,  sec.  5 of  the 
same  Act  (56  Viet.  ch.  31  (D.)),  as  amended  by  ch.  53  of  61 
Viet.,  sec.  1 (D.),  provides  that  no  witness  shall  be  excused 
from  answering  any  question  upon  the  ground  that  the 
answer  to  such  question  may  tend  to  criminate  him,  or 
may  tend  to  establish  his  liability  to  a civil  proceeding  at 
the  instance  of  the  Crown  or  of  any  person ; the  section 
making  further  provisions  with  respect  to  questions  that 
the  witness  objects  to  answer  on  the  ground,  etc.,  etc. 
This  provision  seems  to  me  to  entirely  displace  and  remove, 
in  actions  of  the  character  of  this  one,  the  reason  for  not 
ordinarily  allowing  discovery  in  actions  for  the  recovery 
of  penalties.  I do  not  think  that  there  is  anything  sub- 
stantial, for  purposes  here,  in  the  fact  that  in  this  amend- 
ment of  sec.  5 the  word  “witness”  is  used,  instead  of  the 
word  “person”  in  the  original  section. 
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I am  of  the  opinion,  for  reasons  that  I have  endeavoured 
to  indicate,  that  the  defendants  in  this  action  are  liable  to  be 
called  upon  to  submit  to  be  examined  for  discovery,  and 
that  the  judgment  of  the  learned  Chancellor  appealed 
against  is  quite  right  and  should  be  affirmed  with  costs. 

Robertson,  J. — The  action  is  brought  to  recover  a 
penalty  imposed  by  the  Dominion  Act  60  & 61  Viet.  ch.  11, 
and  the  application  was  originally  for  an  order  to  examine* 
the  defendants  for  discovery.  The  Master  refused  the 
order,  which,  upon  appeal  to  the  Chancellor,  was  granted^ 
and  the  defendant  now  appeals  to  the  Divisional  Court 
against  the  order  of  the  Chancellor. 

I have  had  the  advantage  of  reading  and  considering  the 
respective  judgments  of  my  brothers  Ferguson  and  Rose 
and  I have  also  read  and  considered  the  judgment  of  the 
Chancellor,  and  the  cases  and  several  Acts  in  all  these 
judgments  referred  to,  and  the  conclusion  I have  come  to 
is  that  the  Chancellor  was  right  in  making  the  order.  The 
original  sec.  5 of  56  Viet.  ch.  31  stated  that  “no  'person 
shall  be  excused  from  answering  any  question,”  etc.  That 
section  is  repealed  by  61  Viet.  ch.  53,  and  a new  section 
substituted,  which  says  u no  witness  shall  be  excused,”  etc. 
I cannot  understand  why  that  change  was  made,  as  the 
“person”  referred  to  must  have  been  “a  witness”  being 
examined  in  some  criminal  or  civil  proceedings  respecting 
which  the  Parliament  of  Canada  has  jurisdiction,  and  when 
a person  is  called  to  give  evidence,  he  is  a witness  ; so  that 
substituting  one  word  for  the  other  has  made  no  difference 
in  regard  to  the  application  of  the  Act.  It  is  clear,  there- 
fore, that  no  witness,  or  person,  shall  be  excused  from 
answering  any  question  upon  the  ground  that  the  answer 
to  such  question  may  tend  to  criminate  him,  or  may  tend 
to  establish  his  liability  to  a civil  proceeding  at  the 
instance  of  the  Crown  or  of  any  person.  So  that  in  the 
case  of  a criminal  charge  being  investigated,  or  in  the  case 
of  a person  being  tried  for  murder,  a witness  called  shall 
not  be  excused  from  answering,  etc.  If  that  is,  as  it 
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unquestionably  is,  the  law  in  regard  to  the  most  serious  of 
charges,  how  can  it  be  argued  that  it  is  not  the  law  in 
regard  to  a person  against  whom  a civil  proceeding  is 
being  brought  to  recover  a money  penalty.  I agree  with 
my  brother  Ferguson  as  to  the  reason  why  discovery  has 
not  heretofore  been  allowed  in  actions  for  penalties,  but 
I think  that  has  all  been  changed  by  the  new  Evidence 
Act  of  56  Yict.  ch.  31  (D.),  as  amended  by  61  Yict.  ch.  53 
(I).).  In  my  opinion,  the  defendants  are  liable  to  be  examined 
for  discovery  in  this  action,  to  the  same  extent  as  if  it 
were  any  ordinary  civil  action  between  private  persons. 

A question  may  arise  at  the  trial  as  to  whether  such 
evidence  can  be  used  against  a defendant,  in  so  far  as 
regards  any  question  which  he  has,  on  the  examination, 
objected  to  answer,  upon  the  ground  that  his  answer  may 
tend  to  establish  his  liability  in  this  action,  as  to  which 
I give  no  opinion  ; but  that  does  not  prevent  his  being 
examined  for  discovery. 

I think,  therefore,  that  the  order  of  the  Chancellor 
should  be  affirmed  with  costs. 

Hose,  J. — If  the  action  is  a proceeding  over  which  the 
Parliament  of  Canada  has  legislative  authority,  within  the 
meaning  of  sec.  21  of  the  Canada  Evidence  Act,  1893, 
then  the  laws  of  evidence  in  force  in  this  Province  apply 
to  these  proceedings,  subject  to  the  provisions  of  that 
Act — and  if  this  action  is  not  such  a proceeding,  then 
the  laws  of  evidence  in  force  in  this  Province  apply 
without  reference  to  any  Act  of  such  Parliament.  It 
therefore  becomes  necessary  to  understand  what  are  the 
laws  of  evidence  in  force  in  this  Province,  especially  as 
sec.  5 of  the  Evidence  Act  of  1893  (D.),  as  found  in  ch.  53 
of  the  61  Yict.,  applies  only  to  witnesses  who  would  have 
been  excused  from  answering  but  for  the  provisions  of 
sec.  5. 

The  section  is  as  follows  : — 

“ 5.  No  witness  shall  be  excused  from  answering  any 
question  upon  the  ground  that  the  answer  to  such  ques- 
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tion  may  tend  to  criminate  him,  or  may  tend  to  establish 
his  liability  to  a civil  proceeding  at  the  instance  of  the 
Orown  or  of  any  person ; provided,  however,  that  if  with 
respect  to  any  question  the  witness  objects  to  answer  upon 
the  ground  that  his  answer  may  tend  to  criminate  him  or 
may  tend  to  establish  his  liability  to  a civil  proceeding  at 
the  instance  of  the  Crown  or  of  any  person,  and  if  but  for 
this  section  the  witness  would  therefore  have  been  excused 
from  answering  such  question,  then,  although  the  witness 
shall  be  compelled  to  answer,  yet  the  answer  so  given 
shall  not  be  used  or  receivable  in  evidence  against  him  in 
any  criminal  trial  or  other  criminal  proceeding  against 
him  thereafter  taking  place  other  than  a prosecution  for 
perjury  in  giving  such  evidence.” 

It  is  interesting  and  helpful  to  note  the  changes  in  the 
laws  of  evidence  removing  disabilities  and  rendering  per- 
sons interested,  whether  parties  or  not,  both  competent  and 
compellable  witnesses. 

By  the  16  Viet.  ch.  19  (1852),  incapacity  by  reason  of 
crime  or  interest  was  removed,  but  neither  any  party,  nor 
the  husband  or  wife  of  any  party,  was  made  competent, 
although  a party  might  be  called  and  examined  as  a wit- 
ness by  the  opposite  party. 

By  sec.  4,  no  party  charged  with  an  indictable  offence, 
or  one  punishable  on  summary  conviction,  was  competent 
or  compellable  to  give  evidence  for  or  against  himself  in 
the  proceeding  in  which  he  was  charged  with  the  commis- 
sion of  such  offence,  nor  was  any  person  in  any  civil  pro- 
ceeding compellable  to  answer  any  question  tending  to 
criminate  himself,  or  to  subject  himself  to  any  prosecution 
for  any  penalty. 

It  seems  manifest  that  this  provision  as  to  civil  proceed- 
ings gave  a witness  the  privilege  of  refusing  to  answer 
any  question  which  might  criminate  him  or  subject  him  to 
any  prosecution  for  any  penalty  in  any  other  independent 
proceeding,  for  there  would  be  no  crimination  or  prosecu- 
tion for  any  penalty  in  the  civil  proceeding  referred  to. 
In  other  words,  while  a party  in  a civil  proceeding  might 
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be  called  by  the  opposite  party  to  testify  as  to  the  matters 
in  issue  in  that  proceeding,  such  party  could  not  be  com- 
pelled to  answer  any  question  tending  to  subject  him  to 
any  criminal  proceedings  or  to  any  prosecution  for  a 
penalty,  i.e.,  in  an  independent  contemporaneous  or  subse- 
quent proceeding.  He  was  competent  to  give  such  incri- 
minating evidence  if  he  was  willing  to  give  it,  but  not 
compellable. 

By  ch.  13  of  33  Viet.  (0.),  the  Evidence  Act  of  1869, 
clause  4,  with  certain  other  clauses  as  found  consoli- 
dated in  ch.  32  of  the  C.  S.  U.  C.,  was  repealed.  By  sec.  4 
of  said  ch.  13,  the  parties  and  the  persons  in  whose  behalf 
any  civil  suit,  action,  or  proceeding  should  be  brought  or 
defended,  were  made  both  competent  and  compellable 
witnesses. 

The  disability  of  husbands  and  wives  was  still  continued, 
and  it  was  declared  that  the  section  should  not  apply  to 
actions  of  adultery  or  breach  of  promise  of  marriage,  and 
parties  to  actions  against  personal  representatives  were 
not  competent  witnesses  unless  called  by  the  opposite 
party.  The  provision  as  to  questions  tending  to  criminate 
was  also  continued. 

In  1878,  by  ch.  10,  36  Viet.,  the  disability  as  to  husbands 
and  wives  was  in  part  removed,  it  being  provided  that 
neither  should  be  compellable  to  disclose  any  communica- 
tion made  by  the  other  during  the  marriage,  nor  should 
either  be  competent  or  compellable  to  give  evidence  for  or 
against  the  other  in  proceedings  instituted  in  consequence 
of  adultery. 

The  provision  of  the  Evidence  Act  of  1869  as  to  suits 
against  personal  representatives  was  repealed,  and  parties 
to  actions  by  or  against  such  representatives  were  made 
competent  and  compellable  witnesses,  but  it  was  provided 
that  the  evidence  of  the  opposite  party  to  the  represen- 
tatives should  require  corroboration.  This  statute,  sec.  4, 
made  provision  for  evidence  of  parties  opposing  or  defend- 
ing, and  the  husbands  and  wives  of  parties,  to  which  I 
shall  particularly  refer  when  we  consider  the  amendment 
of  the  Evidence  Act  by  ch.  14  of  55  Viet.  (1892.) 
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Slight  changes  were  made  in  the  revision  of  1877,  which 
need  not  be  noticed. 

By  ch.  10  of  the  45  Viet.,  the  Evidence  Amendment 
Act,  1882,  the  disability  of  parties  to  actions  for  breach 
of  promise  of  marriage  was  removed,  subject  to  the  pro- 
vision that  the  evidence  of  the  plaintiff  in  support  of  the 
promise  should  require  corroboration. 

The  disability  of  parties  to  proceedings  instituted  in 
consequence  of  adultery  was  also  removed,  subject  to  a 
provision  which  should  be  noted,  which  is  as  follows : 
“ Provided  that  in  such  a case  the  husband  or  wife,  if  compe- 
tent only  under  and  by  virtue  of  this  Act,  shall  not  be 
liable  to  be  asked  or  bound  to  answer  any  question  tend- 
ing to  shew  that  he  or  she  has  been  guilty  of  adultery, 
unless  he  or  she  shall  have  already  given  evidence  in  the 
same  proceeding  in  disproof  of  his  or  her  alleged 
adultery.” 

We  shall  see  that  no  similar  protection  is  afforded  to  any 
party  on  trial  for  a criminal  offence,  when  Parliament 
enacted  that  he  should  be  a competent  witness,  nor  to  any 
party  in  an  action  for  penalties,  who,  by  not  being  ex- 
cluded, were  included  in  the  provisions  making  parties 
competent  and  compellable  witnesses. 

I do  not  observe  any  substantial  change  by  the  revision1 
of  1887. 

In  1892  (by  55  Viet.  ch.  14),  sec.  9 of  the  Evidence  Act, 
ch.  61,  R.  S.  0.  1887,  was  repealed,  and  the  following 
substituted  : 

“ On  the  trial  of  any  proceeding,  matter,  or  question, 
under  any  Act  of  the  Legislature  of  Ontario,  or  on  the 
trial  of  any  such  proceeding,  matter  or  question,  before- 
any  justice  of  the  peace,  mayor,  or  police  magis- 
trate, in  any  matter  cognizable  by  such  justice,  mayor, 
or  police  magistrate,  the  party  opposing  or  defending,  or 
the  wife  or  husband  of  the  person  opposing  or  defending, 
shall  be  competent  and  compellable  to  give  evidence- 
therein.” 

The  importance  of  this  amendment  lies  in  the  omission’ 
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of  the  words  “ not  being  a crime  ” found  in  the  previous 
legislation  after  the  words  “ police  magistrate,”  where  they 
secondly  occur.  So  that,  whether  the  proceeding  be  or  be 
not  criminal  in  its  nature,  if  it  is  one  under  any  Act  of 
the  Legislature  of  Ontario  within  the  meaning  of  sec.  9, 
the  party  opposing  or  defending  was  made  a competent 
and  compellable  witness. 

In  1896  a further  material  amendment  was  made  (by 
59  Viet.  ch.  18,  sec.  6)  by  which  sec.  5 of  the  Evidence  Act, 
It.  S.  0.  1887,  was  repealed  and  a new  section  substituted 
as  follows : — 

“ Section  5 of  the  Evidence  Act  is  repealed,  and  the  fol- 
lowing substituted  therefor  : — 

“ 5.  Subject  to  section  9 of  this  Act , nothing  herein 
contained  shall  render  any  person  compellable  to  answer 
any  question  tending  to  subject  him  to  criminal  proceed- 
ings or  to  subject  him  to  prosecution  for  any  penalty.” 

The  italicized  words  shew  the  changes.  The  first  words 
are  additional,  the  second  are  substituted  for  “ tending  to 
criminate  himself.” 

This  amendment  is  most  important,  for  the  result  seems 
to  be  that,  as  to  all  matters  referred  to  by  sec.  9,  parties 
and  the  husband  or  wife  of  any  party  are  competent  and 
•compellable  witnesses,  and  that  the  only  privilege  or 
protection  is  that  no  one  is  in  any  such  proceeding  com- 
pellable to  answer  any  question  “ tending  to  subject  him 
to  criminal  proceedings  or  to  prosecution  for  any  penalty,” 
such  proceedings  or  prosecution  necessarily  being  indepen- 
dent and  either  cotemporaneous  or  subsequent  to  those  in 
wThich  he  can  be  compelled  to  testify.  And  it  seems  to 
me  that  the  Legislature  intended  that  no  doubt  should 
exist  as  to  this  by  dropping  the  words  used  in  so  many 
statutes  and  during  so  many  years,  “ tending  to  criminate 
himself,”  which  might  seem  to  apply  to  criminating 
himself  in  the  proceedings  in  which  he  was  called  upon 
to  give  evidence,  and  substituting  therefor  the  words 
“ tending  to  subject  him  to  criminal  proceedings,”  which 
-could  properly  apply  only  to  independent  proceedings. 
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Therefore,  when  ch.  53  of  61  Yict.  (D.)  was  passed,  tho 
laws  of  evidence  in  this  Province  provided : 

1.  That  witnesses  were  not  incapacitated  by  crime  or 
interest. 

2.  That  parties  and  the  wife  or  husband  of  a party 
were  competent  and  compellable  to  give  evidence,  subject 
(a)  to  the  exception  contained  in  sec.  5,  just  noted ; ( b ) to 
the  necessity  for  corroboration  in  an  action  for  breach  of 
promise  of  marriage ; (c)  to  the  proviso  relating  to  pro- 
ceedings instituted  in  consequence  of  adultery  ; (d)  to  the 
privilege  of  a husband  or  wife  not  to  disclose  communica- 
tions made  by  the  other  during  marriage;  (e)  to  the  necessity 
for  corroboration  in  actions  by  or  against  personal  repre- 
sentatives, or  in  actions  by  or  against  lunatics,  to  which 
I have  not  previously  referred. 

I therefore  conclude  that  if  this  action  were  by  the 
Queen,  on  the  information  of  the  Attorney- General  for 
this  Province,  to  recover  any  penalty  payable  under  the 
provisions  of  any  statute  of  this  Province,  the  defendant 
would  be  on  the  trial  both  competent  and  compellable  to 
give  evidence,  subject  to  this,  that  if  the  action  were  one 
within  the  meaning  of  sec.  4,  ch.  73,  It.  S.  O.  1897,  he 
would  not  be  compellable  to  answer  any  question  tending 
to  subject  him  to  independent  criminal  proceedings  or  to 
an  independent  prosecution  for  a penalty,  although  the 
question  might  be  pertinent  and  material  to  the  issue  ; 
while  if  the  action  could  be  said  to  be  a proceeding.,, 
matter,  or  question  under  any  Act  of  the  Legislature  of 
Ontario  within  the  meaning  of  sec.  9,  he  would  be  com- 
pellable to  answer  any  question  pertinent  and  material 
to  the  issue,  even  though  the  question  might  tend  to 
subject  him  to  independent  criminal  proceedings  or  to  an 
independent  prosecution  for  a penalty.  It  follows,  if  this 
view  is  correct,  that  sec.  5 of  ch.  53  (D.)  can  apply  only  to 
an  action,  issue,  matter,  or  proceeding  within  the  meaning 
of  said  sec.  4,  and,  if  intra  vires,  would  compel  the 
witness  to  answer  any  question  pertinent  to  the  issue, 
even  though  the  answer,  but  for  the  provisions  of  said 
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section,  might  tend  to  criminate  him  or  to  establish  his 
liability  to  a civil  proceeding  at  the  suit  of  the  Crown  or 
of  any  person,  and  wrould  give  him  the  protection  afforded 
by  such  section. 

What  has  been  said  as  to  questions  or  answers  tending 
to  subject  a witness  to  criminal  proceedings  or  to  prosecu- 
tion for  a penalty  can,  as  I have  endeavoured  to  make 
clear  as  I went  along,  apply  only  to  danger  from  independ- 
ent contemporaneous  or  subsequent  proceedings  or  pro- 
secution. 

The  absurdity  of  the  contrary  view,  if  I may  say  so,, 
would  appear,  if  a person  on  trial  for  a criminal  offence 
were  to  go  into  the  witness  box  to  give  evidence,  and 
should  object  to  answer  some  question  put  to  him  by  the 
counsel  for  the  Crown,  on  the  ground  that  the  answer 
might  tend  to  criminate  him,  and  was  told  by  the  counsel: 
“ Your  privilege  not  to  answer  has  been  taken  away  by 
statute  ; you  must  answer  ; but  your  answer  so  given  shall 
not  be  used  or  receivable  in  evidence  against  you  in  this 
trial.”  Would  not  the  witness  answer:  “That  is  no  pro- 
tection, for  as  I give  my  answer  it  is  used  and  received  in 
evidence  against  me.” 

As  I understand  it,  a person  on  trial  for  a criminal  offence, 
although  only  competent  and  not  compellable  to  give  evi- 
dence, becomes,  as  soon  as  he  enters  the  witness  box,  a 
witness  simply,  and  subject  to  the  ordinary  rules  of 
evidence,  and  his  only  privilege  is  with  reference  to  the 
use  or  reception  of  his  answers  in  other  proceedings. 

I do  not  find  it  necessary  to  consider  whether  this 
action  is  a criminal  proceeding,  or,  to  use  the  words  of  Lord 
Esher,  M.R,  in  Martin  v.  Treacher  (1886),  16  Q.  B.  D.  at 
p.  511,  “although  the  penalty  is  not  in  strict  law  a 
criminal  penalty,  yet  the  action  is  in  the  nature  of  a 
criminal  charge  against  the  defendant.”  If  such  question 
should  become  necessary  to  be  considered,  the  language  of 
sec.  3 of  ch.  11  of  60  & 61  Viet.  (D.),  under  which  this 
action  is  brought,  would  require  attention,  viz.,  “ shall 
forfeit  and  pay  the  sum  of  $1,000,  which  may  be  sued  for 
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and  recovered  by  Her  Majesty’s  Attorney-General  of 
Canada,  or  the  person  duly  authorized  thereto  by  him,  as 
debts  of  like  amount  are  now  recovered  in  any  competent 
court  in  Canada .” 

Southwark , etc Go.  v.  Hampton , etc.,  Council  (1898),  15 
Times  L.  R.  95,  may  be  referred  to. 

It  seems  to  me  that  in  an  action  such  as  this  in  this 
Province,  the  laws  of  evidence  are  in  effect  the  same  as  in 
England. 

I make  the  following  extract  from  Taylor’s  Law  of 
Evidence,  9th  ed.,  sec.  1359  : “ Serious  doubts  were  enter- 
tained whether  an  information  filed  by  the  Attorney- 
General  for  the  recovery  of  penalties  consequent  on  a 
breach  of  the  revenue  laws,  was,  or  was  not,  such  a ‘ criminal 
proceeding’  as  to  render  the  defendant  an  inadmissible 
witness.  The  Legislature  interposed  five  times  to  clear 
the  matter  up.  On  the  fourth  occasion  it  was  enacted 
affirmatively,  that  the  Evidence  Acts,  of  1851  and  1853, 
shall  extend  to  proceedings  at  law  on  the  revenue  side  of 
the  Queen’s  Bench  Division,  and  negatively,  that  such 
proceedings  ‘shall  not  be  deemed  criminal  proceedings’ 
within  the  meaning  of  the  said  Acts,  and  the  fifth  statute 
(which  is  now  in  force)  expressly  declares,  that  where  any 
proceedings  are  had  under  the  Customs  Acts,  in  the  Queen’s 
Bench  Division  on  the  revenue  side,  ‘ the  defendant  shall 
be  competent  and  compellable  to  give  evidence.’  ” 

But,  although  I have  come  to  the  conclusion  that  the 
defendant  in  this  case  will  be  both  competent  and  com- 
pellable to  give  evidence  at  the  trial,  and  assume,  without 
deciding,  that  ch.  53  of  61  Yict.  (D.)  is  intra  vires , and 
applies  to  these  proceedings,  in  which  case  the  defendant 
will  not  have  any  privilege  to  refuse  to  answer,  but  will 
be  entitled  to  the  protection  afforded  by  such  section,  that 
does  not  dispose  of  the  question  whether  he  is  examinable 
for  discovery. 

From  the  time  when  The  Attorney-General  v.  Vin- 
cent (Feb.  25,  1724),  Bunb.  192,  was  decided,  until 
the  present  day,  discovery,  in  England,  has  been  re- 
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fused  in  aid  of  an  action  to  recover  a penalty,  and 
I have  not  found  any  distinction  made  between  cases 
where  the  Attorney-General  sued  and  cases  where  the 
action  was  by  a common  informer:  see  Attorney -General 
v.  Conroy  (1838),  2 Jones’  Rep.,  p.  791 ; Attorney-General 
v.  Lucas  (1843),  2 Hare  566 ; Attorney -General  v.  Gaskill 
(1882),  20  Ch.  D.  519;  Martin  v.  Treacher  (1886),  16 
Q.  B.  D.  507. 

The  rule  was  not  established  by  statute  or  rules  of 
court,  but  depended  upon  principles  laid  down  by  the 
courts  of  equity.  There  certainly  is  nothing  in  the 
statutes  above  noted  referring  to  discovery.  The  very 
section  invoked  is  as  to  a “ witness,”  that  word  replacing, 
person,”  which  was  in  the  repealed  section.  A party 
becomes  a witness  when  he  gives  evidence  at  the  trial. 
A party  under  examination  for  discovery  is  not  a witness. 
What  he  says  is  not  evidence.  It  may  become  evidence 
if  the  party  examining  chooses,  but  not  otherwise.  There- 
fore, unless  upon  the  principle  cessante  ratione,  cessat  lex , 
there  has  been  nothing  to  change  the  practice  so  long 
followed.  But,  although  parties  in  England  have  been 
since  1851  competent  and  compellable  witnesses,  and 
although  such  legislation  exists  as  I have  referred  to 
governing  the  proceedings  in  actions  for  penalties,  the 
last  legislation  having  been  passed  in  1876,  I find  no  sug- 
gestion of  any  change  in  the  practice  not  to  allow  discov- 
ery in  an  action  to  recover  a penalty,  whether  the  action 
be  by  the  Crown  or  by  a common  informer. 

I refer  to  Taylor  on  Evidence,  9th  ed.,  sec.  1453  ; Peile 
on  Discovery  (1883),  p.  46 ; Sichel  and  Chance’s  Law  of 
Discovery  (1883),  p.  119;  American  and  English  Encyclo- 
paedia of  Practice,  sub  nom.  “ Discovery  ; ” and  Martin  v. 
Treacher  (1886),  16  Q.  B.  D.  507,  a decision  of  the  Court  of 
Appeal.  In  that  case,  Lord  Esher,  M.  R.,  said,  at  p.  510 : 
“ I think  it  may  fairly  be  said  that  the  fact  that  in  any 
given  class  of  cases  interrogatories  have  never  heretofore 
been  allowed  either  in  a court  of  law  or  a court  of  equity 
is  very  strong  to  shew  that  there  must  be  good  reasons 
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why  they  should  not  be  allowed  in  such  cases  under  this 
rule.”  The  Judges  in  that  case  considered  the  reasons  for 
the  rule.  I do  not  quote,  but  refer  to  the  judgments  them- 
selves. In  the  result  it  may  be  said  that  the  Courts  will  not 
aid  a plaintiff  in  an  action  for  penalties  to  obtain  discovery. 
The  application  here  is  for  an  order  for  the  examination  of 
the  defendants  for  discovery. 

The  fact  that  at  the  trial  the  defendants  may  be  compel- 
led to  testify  and  that  their  only  protection  is  against  their 
answers  being  used  or  received  in  other  proceedings,  does- 
not,  in  face  of  these  authorities,  seem  to  me  to  be  suffi- 
cient ground  to  justify  us  in  changing  the  practice  which 
has  been  followed  for  so  many  years. 

At  the  trial  the  plaintiff  interrogates  the  defendant  at 
his  peril.  The  answers  may  be  in  the  plaintiff’s  favour; 
on  the  other  hand,  they  may  establish  the  defence.  The 
inquiry  is  no  longer  at  the  sole  risk  of  the  defendant,  to 
be  used  against  him  if  unfavourable  to  his  defence,  and  to 
be  of  no  assistance  to  him  if  his  answers  shew  that  he  is 
not  guilty. 

It  seems  to  me  that,  before  we  say  that  discovery  may 
be  had  in  such  an  action  as  the  present,  there  should  be  an 
express  rule  or  statutory  enactment  directing  it. 

For  these  reasons,  I,  with  great  deference,  think  the' 
appeal  should  be  allowed  and  the  order  of  the  Master  in* 
Chambers  restored,  with  costs  here  and  below. 
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Hewgill  v.  Chadwick  et  al. 


Writ  of  Summons — Issue  from  Non-existent  Court — Judge — Clerk — Nullity 
— Amendment — Waiver — Complete  Defect. 

A document  purporting  to  be  a writ  of  summons  stated  on  its  face  that  it 
was  ‘ ‘ issued  from  the  office  of  the  deputy  clerk  of  the  District  Court 
of  the  provisional  district  of  Thunder  Bay  and  Rainy  River  at  Rat 
Portage,  in  and  for  said  district,”  and  was  tested  in  the  name  of  F.  F., 
“ Judge  of  our  said  Court,  at  Port  Arthur,”  the  14th  April,  1898. 

It  is  provided  by  sec.  90  of  R.  S.  O.  ch.  109  that  when  a provisional 
judicial  district  is  composed,  as  here,  of  two  territorial  districts,  the 
Lieutenant-Governor  in  Council  may  by  proclamation  declare  that  the 
junior  district  shall  be  detached  and  erected  into  a separate  provisional 
district. 

By  proclamation  dated  the  21st  February,  1898,  it  was  declared  that  on 
and  after  the  4th  April  then  next  the  district  of  Rainy  River  should 
be  detached  from  Thunder  Bay  and  erected  into  a separate  district. 

The  writ  was,  in  fact,  issued  by  the  person  who  was,  before  the  4th 
April,  the  deputy  clerk  of  the  District  Court  at  Rat  Portage,  but  at 
the  time  of  the  issue  no  Judge  or  officers  had  been  appointed  for  the 
District  Court  of  the  new  district. 

The  defendants  entered  a conditional  appearance,  pleadings  were  deli* 
vered  entitled  in  the  District  Court  of  Rainy  River,  the  defendants  in 
theirs  objecting  to  the  jurisdiction  ; and  the  case  came  on  for  trial 
before  the  Judge  of  the  District  Court  of  Thunder  Bay,  at  Rat  Portage, 
who,  the  defendants  again  objecting,  directed  all  amendments  to  be 
made  to  get  rid  of  the  objections,  and,  after  a trial  with  a jury,  gave 
judgment  for  the  plaintiff  : — 

Held,  on  appeal,  that  the  writ  was  a nullity  and  incapable  of  amendment 
so  as  to  make  it  good  ; that  the  defect  was  such  as  could  not  be  waived 
by  the  defendants  ; it  was  a complete  defect ; and  the  proceedings  should 
be  stayed  in  toto,  and  the  plaintiff  ordered  to  pay  the  defendants’  costs 
from  the  beginning. 

[March  4,  1899. — Divisional  Court.'] 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Judge  of  the  District  Court  of  Thunder  Bay 
in  favour  of  the  plaintiff  for  the  recovery  of  $125  damages 
in  an  action  for  illegal  distress,  detinue,  and  replevin. 

The  main  ground  of  the  appeal  was  the  want  of  juris- 
diction, under  the  peculiar  circumstances  stated  in  the 
judgment  of  Ferguson,  J. 

The  appeal  was  heard  by  a Divisional  Court  composed 
of  Ferguson,  Rose,  and  Robertson,  JJ.,  on  the  12th 
January,  1899. 

D.  L.  McCarthy,  for  the  defendants. 

E.  Taylour  English,  for  the  plaintiff. 
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Judgment  was  delivered  on  the  4th  March,  1899. 

Ferguson,  J. — Looking  at  the  face  of  the  proceeding 
£the  writ],  this  appears  to  be  an  action  in  the  District  Court 
of  the  provisional  judicial  districts  of  Thunder  Bay  and 
Rainy  River.  The  writ  is  tested  in  the  name  of  “His 
Honour  Francis  Fitzgerald,  Judge  of  our  said  Court,  at  Port 
Arthur,  the  fourteenth  day  of  April  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-eight.”  As 
it  appears  on  the  face  of  this  writ,  it  was  “issued  from  the 
office  of  the  deputy  clerk  of  the  District  Court  of  the 
provisional  district  of  Thunder  Bay  and  Rainy  River,  at 
Rat  Portage,  in  and  for  said  district.”  The  indorsement  on 
the  writ  is  as  follows  : “ The  plaintiff’s  claim  is  for  damages 
against  the  defendants  for  unlawfully  taking,  under  colour 
of  a distress  for  rent,  certain  goods  and  chattels  and  furni- 
ture, and  unjustly  and  unlawfully  detaining  the  same.” 

The  statement  of  claim  appears  to  be  an  enlargement  of 
this  indorsement,  and  one  finds  in  it  the  allegations  apper- 
taining to  an  action  of  replevin. 

The  defendants  filed  a conditional  appearance  to  the 
writ,  but,  so  far  as  appears,  this  was  done  without  any 
order  respecting  it. 

The  defendants  pleaded  to  the  statement  of  claim,  not  by 
w^ay  of  avowry  or  cognizance,  but,  it  may  be  supposed, 
now,  sufficiently,  according  to  the  new  and  improved 
method  of  so  doing. 

During  the  proceedings  a replevin  order  was  obtained 
by  the  plaintiff  upon  security  being  given,  and  the  goods 
were  in  fact  replevied  to  the  plaintiff. 

The  specific  claims  made  by  the  plaintiff  in  the  state- 
ment of  claim  ^re : possession  of  the  said  property  un- 
lawfully seized  by  defendants  as  aforesaid,  and  $400 
damages  for  trespass  upon  the  plaintiff’s  lands  and 
premises,  and  for  illegal  seizure  of  the  plaintiff’s  goods, 
as  well  as  costs. 

By  the  first  clause  in  the  statement  of  defence  the 
defendants  deny  that  there  is  any  jurisdiction  in  the  Court 
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to  issue  process  and  other  proceedings  in  the  action,  and 
deny  that  the  plaintiff  is  entitled  to  take  proceedings  in 
the  Court,  and  deny  the  existence  of  any  tribunal  or  Court 
such  as  the  plaintiff  purports  to  bring  the  action  in,  and 
generally  deny  all  jurisdiction,  and  plead  the  Revised 
Statutes  of  Ontario  1897  ch.  109,  being  the  Unorganized 
Territories  Act. 

The  action  came  on  for  trial  at  Rat  Portage,  before  His 
Honour  Judge  Fitzgerald,  on  the  7th  day  of  June,  1898. 
Mr.  Towers,  counsel  for  the  defence,  then  said  he  was  not 
ready  to  go  on,  but  that  he  had  a motion  to  make  which, 
if  decided  in  his  favour,  would  dispose  of  the  whole  action,. 
He  then  took  the  objection  that  the  writ  was  issued  on  the 
14th  April,  1898,  in  the  District  Court  of  the  provisional 
judicial  district  of  Thunder  Bay  and  Rainy  River,  and  is 
tested  in  the  name  of  Judge  Fitzgerald ; that  at  that  date 
there  was  no  such  district,  the  district  of  Rainy  River 
having  been  formed  into  a separate  provisional  judicial 
district  on  the  4th  April,  1898,  and  Judge  Fitzgerald 
was  not  at  that  date,  nor  at  the  date  of  the  trial,  a Judge 
of  the  new  district,  no  Judge  having  been  appointed  for 
same  ; producing  a copy  of  the  Ontario  Gazette  dated  the 
12th  day  of  March,  1898,  containing  a proclamation  separ- 
ating the  district  of  Rainy  River  from  the  district  of 
Thunder  Bay  from  and  after  the  4th  day  of  April,  1898. 
Defendants’  counsel  further  objected  that  there  was  no 
clerk  of  the  said  Court  at  the  date  of  the  issue  of  the  writ. 
Whereupon  the  presiding  Judge  said  that  he  would  allow 
all  amendments  to  be  made  to  get  rid  of  all  objections 
raised  by  the  defendants’  counsel.  The  action  afterwards 
and  on  the  9th  of  June,  1898,  proceeded  to  trial  with  a 
jury,  who  gave  the  plaintiff  a verdict  for  $125. 

The  defendants  now  appeal,  stating  grounds  embracing 
fully  all  the  objections  above  referred  to  and  some  others, 
and  stating  as  well  (and  largely)  grounds  on  which  they 
say  the  verdict  should  be  set  aside  on  the  merits. 

The  writ  in  this  case  is  “ in  the  District  Court  of  the 
provisional  judicial  districts  of  Thunder  Bay  and  Rainy 
River.” 
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The  pleadings  are  “ in  the  District  Court  of  the  pro- 
visional judicial  district  of  Rainy  River.”  The  order  for 
the  replevy  of  the  goods  is  “ in  the  District  Court  of  the 
provisional  districts  of  Thunder  Bay  and  Rainy  River,” 
and  is  directed  to  the  sheriff  of  the  district  of  Rainy 
River,  who  is  directed  to  make  his  return  to  the  deputy 
clerk  of  this  Court  at  Rat  Portage. 

The  proceedings  before  us  are  entitled,  “ in  the  District 
Court  of  the  provisional  judicial  district  of  Rainy  River.” 

As  I understand  the  matter,  the  provisional  judicial 
district  of  Thunder  Bay  and  Rainy  River  was  composed  of 
two  territorial  districts,  and  it  is  provided  by  sec.  90  of 
ch.  109,  R.  S.  O.  1897,  that  when  such  is  the  case,  the 
Lieutenant-Governor  in  Council  may,  by  proclamation, 
declare  that  from  and  after  a day  to  be  named  in  the  pro- 
clamation, the  junior  district  shall  be  detached  from  the 
provisional  district  and  erected  into  a separate  provisional 
district ; and  that  upon  the  issue  of  such  proclamation 
the  Judges  of  the  District  and  Surrogate  Courts  for  the  new 
provisional  District  may  be  appointed,  and  any  other 
appointments  which  are  required  may  be  made,  and  that 
all  such  appointments  shall  go'  into  force  at  the  time 
named  in  the  proclamation  for  the  separation  to  take  effect ; 
and  that  when  the  separation  takes  effect  the  name  of  the 
junior  district  shall  cease  to  be  part  of  the  name  of  the 
Courts  of  the  senior  district.  It  may  be  assumed,  I appre- 
hend, that  in  this  instance  Rainy  River  was  the  junior  dis- 
trict of  the  two. 

The  proclamation  appearing  in  the  Ontario  Gazette, 
January  to  June,  1898,  at  p.  314,  is  dated  the  21st  day  of 
February,  1898,  and  it  duly  declares  that  on,  from,  and 
after  the  4th  day  of  April  then  next,  the  territorial  district 
of  Rainy  River  should  be  detached  from  the  provisional 
judicial  district  of  Thunder  Bay  and  should  be  erected  into 
a separate  provisional  district  by  the  name  and  designation 
of  the  provisional  judicial  district  of  Rainy  River.  So 
that  at  the  time  of  the  issue  of  the  writ  in  this  case  there 
was,  by  force  of  the  statute  and  proclamation,  a separate 
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provisional  district  of  Rainy  River,  and  in  this  separate 
district  was  the  flourishing  town  of  Rat  Portage. 

In  this  town  Mr.  Apjohn  had  been  deputy  clerk  of  the 
District  Court  of  the  provisional  judicial  district  of 
Thunder  Bay  and  Rainy  River,  and  as  such  deputy  was 
.authorized  to  issue,  and  did  issue,  writs  in  that  Court.  The 
writ  in  the  present  case,  it  will  be  observed,  was  issued  by 
him  professedly  in  that  capacity. 

At  the  time  of  the  issue  of  this  writ  there  had  not  been 
any  Judge  or  officers  of  Court  appointed  for,  or  in  respect 
of,  the  separate  provisional  judicial  district  of  Rainy  River. 

A Judge  has  since  been  appointed,  as  also  a clerk,  the 
latter,  as  I understand,  being  the  same  Mr.  Apjohn. 

Even  if  the  writ  were  amended  so  that  it  would  appear 
to  be  a writ  issued  out  of  the  District  Court  of  the  pro- 
visional judicial  district  of  Thunder  Bay,  and  assuming,  as 
I do  assume,  that  His  Honour  Judge  Fitzgerald  simply  con- 
tinued in  office  as  the  Judge  of  this  Court,  or  was  reap- 
pointed to  that  position,  still  the  case  would  be  one  in 
which  the  writ  had  been  issued  by  a person  who  had  no 
authority  to  issue  it.  The  statute  mentions  several  officers 
who  are  continued  in  office,  notwithstanding  the  separa- 
tion, defining  more  or  less  what  their  duties  are  to  be  after 
the  separation  ; but  I do  not  find  anything,  either  in  the 
statute  or  proclamation,  indicating,  or  from  which  it  can,  as 
I think,  be  reasonably  inferred,  that  this  deputy  clerk  of 
the  Court  continued  in  office  after  the  separation  of  the 
districts  on  the  4th  day  of  April,  1898.  I am  unable  to 
see  how  this  can  be  considered  to  be  an  action  depending 
either  in  the  District  Court  of  the  provisional  judicial  dis- 
trict of  Thunder  Bay  or  that  of  Rainy  River.  It  was  con- 
tended that  the  defect,  or  supposed  defect,  is  only  an 
irregularity,  or  perhaps  a succession  of  irregularities,  and 
therefore  capable  of  being  set  right  by  amendments,  and 
such  seems  to  have  been  the  view  taken  by  the  learned 
Judge. 

An  irregularity  has  been  said  to  consist  either  in  omit- 
ting to  do  something  that  is  necessary  to  the  due  and 
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orderly  conducting  of  a suit,  or  doing  it  in  an  unseason- 
able time  or  improper  manner  ; a defect,  it  is  true,  but  one 
that  does  not  take  away  the  foundation  or  authority  for 
the  proceeding,  or  apply  to  its  whole  operation.  This  dis- 
tinguishes an  irregularity  from  a nullity,  which  is  the 
highest  degree  of  an  irregularity,  in  the  most  extensive 
sense  of  that  term,  and  is  such  a defect  as  renders  the  pro- 
ceeding in  which  it  occurs  totally  null  and  void  and  of  no 
avail  whatever,  and  incapable  of  being  made  so.  Again, 
where  the  proceeding  adopted  is  that  prescribed  by  the 
practice  of  the  Court,  and  the  error  is  merely  in  the 
manner  of  taking  it,  such  an  error  is  an  irregularity.  But 
where  the  proceeding  itself  is  altogether  unwarranted  and 
different  from  that  which,  if  any,  ought  to  have  been 
taken,  then  the  proceeding  is  a nullity. 

I am  of  the  opinion  that  what  appears  here  takes  away 
the  foundation  or  authority  for  this  proceeding,  or  better, 
it  shews  that  there  was  not  foundation  or  authority  for 
the  proceedings.  I think  the  writ  was  a nullity  and 
incapable  of  amendment  so  as  to  make  it  good,  and  the 
defects  such  as  could  not  be  waived  by  the  defendants, 
and  that  no  good  proceedings  could  be  built  upon  it, 
and  I am  of  the  opinion  that  the  objections  taken  in 
limine  by  counsel  for  the  defence  should  have  prevailed. 

Being  of  this  opinion,  I need  not  say  anything  upon  the 
merits,  that  is,  the  other  branch  of  this  appeal.  Having, 
however,  gone  through  and  considered  the  whole,  it  may 
not  be  improper  for  me  to  add  that  had  the  plaintiff  got 
past  the  difficulty  above  referred  to,  I should  have  been  of 
the  opinion  that  the  verdict  of  the  jury  should  not,  on  the 
merits,  be  disturbed. 

I think  the  defect  in  the  proceedings  that  I have  been 
referring  to  what  is  called  a complete  defect,  and  in  such 
cases  the  Court  stays  the  proceedings  in  toto  : Tidd,  8tli  ed., 
364. 

I think  there  should  be  an  order  that  the  plaintiff  pay 
the  defendants’  costs  from  the  beginning. 
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Rose,  J. — I agree  to  what  my  learned  brother  Ferguson 
has  said  as  to  the  writ  herein  and  the  proceedings  founded 
thereon  being  nullities. 

I have  not,  therefore,  considered  the  merits.  On  the 
argument  I was  impressed  by  what  Mr.  McCarthy  urged 
against  the  justice  of  the  assessment  of  damages,  but  coming 
to  the  conclusion  that  the  verdict  and  judgment  cannot 
stand,  for  the  reasons  given,  I have  not  further  considered 
that  question. 

I agree  that  the  plaintiff  must  pay  the  costs  as  stated. 

Robertson,  J. — I concur. 


Re  King. 


Dower — Conveyance  of  Land  Free  from — Application  to  Dispense  with 
Concurrence  of  Wife ■ — R.  S.  O.  ch.  16 J+,  sec.  12 — Construction  of— Ex 
Parte  Application — Notice — A dvertisement. 

An  order  under  sec.  12  of  the  Dower  Act,  It.  S.  0.  ch.  164,  dispensing 
with  the  concurrence  of  a land  owner’s  wife  for  the  purpose  of  barring 
her  dower,  where  he  is  desirous  of  selling  free  from  dower,  is  made  by 
the  Judge  as  persona  designata,  and  is  not  subject  to  appeal.  Great 
care  should,  therefore,  be  taken  to  ascertain  that  the  case  made  by  an 
applicant  comes  clearly  within  its  provisions,  and  an  order  should  not 
be  made  ex  parte  unless  under  very  exceptional,  if  under  any,  circum- 
stances. 

The  words  “where  the  wife  of  an  owner  of  land  has  been  living  apart 
from  him  for  two  years  under  such  circumstances  as  by  law  disentitle 
her  to  alimony,”  do  not  require  more  to  be  shewn  than  that  the  wife 
has  been  living  apart  from  her  husband  for  two  years,  and  that  the 
circumstances  under  which  she  has  been  living  apart  from  him  are  such 
that  she  is  not  entitled  to  claim  alimony. 

Leave  given  to  serve  notice  on  a missing  wife  by  advertisement  in  a 
newspaper  if  further  search  for  her  should  not  prove  successful. 

[March  8,  1899 .—Meredith,  C.  J.] 

This  was  an  application  by  Levi  Edward  King,  under 
sec.  12*  of  the  Dower  Act,  R.  S.  O.  ch.  164,  for  an  order 

*12.  (1)  Where  the  wife  of  an  owner  of  land  has  been  living  apart  from 
him  for  two  years  under  such  circumstances  as  by  law  disentitle  her  to 
alimony,  and  such  owner  is  desirous  of  selling  or  mortgaging  the  land 
free  from  dower,  he  may  apply  to  a Judge  of  the  High  Court,  and,  if  the 
Judge  approves,  he  may,  by  an  order  to  be  made  by  him  in  a summary 
way,  upon  such  evidence  as  to  the  Judge  seems  meet,  and  either  ex  parte 
49 — VOL.  XVIII.  O.P.R. 


366 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


dispensing  with  the  concurrence  of  his  wife  for  the  pur- 
pose of  barring  her  dower  in  the  south-east  half  of  lot  4 in 
the  first  concession  of  the  township  of  Trafalgar,  the 
property  of  the  applicant,  which  he  had  contracted  to  sell 
to  a purchaser,  and  which  he  was  desirous  of  conveying 
free  from  his  wife’s  dower. 

The  motion  was  made,  ex  parte,  before  Meredith,  C.  J., 
in  Chambers,  on  the  6th  March,  1899. 

J.  W.  Elliot,  for  the  applicant. 

Judgment  was  delivered  on  the  8th  March,  1899. 

Meredith,  C.  J. — The  case  made  by  the  applicant  is 
that  he  was  married  to  his  wife  in  the  year  1881  ; that 
they  lived  together  as  man  and  wife  for  about  six  weeks 
after  the  marriage,  when  the  wife  left  him  without  cause, 
and  has  not  since  lived  or  cohabited  with  him  ; that  the 
applicant  has  not  seen  or  heard  of  or  from  her  for  more 
than  fifteen  years,  and  does  not  know  whether  she  is 
alive  or  dead,  or  if  living  where  she  resides.  The  affidavit 
of  John  Wilson  filed  in  support  of  the  application  shews, 
however,  that  it  is  probable  that  the  wife  was  living  in 
Owen  Sound  about  four  years  ago,  and  the  applicant 
in  his  affidavit  states  that  at  the  time  of  his  marriage 
his  wife’s  mother  resided  in  Gananoque. 

Inasmuch  as  an  order  made  under  sec.  12  is  made  by 
the  Judge  as  'persona  designata,  and  is  not  subject  to 
appeal,  and  the  wrong  done  by  an  improvident  order 


-or  upon  notice  (to  be  served  personally  unless  the  Judge  otherwise  directs), 
dispense  with  the  concurrence  of  the  wife  for  the  purpose  of  barring  her 
dower,  and  he  shall  (unless  the  wife  has  been  so  living  apart  from  her 
husband  under  such  circumstances  as  disentitle  her  to  dower)  ascertain 
and  state  in  the  order  the  value  of  such  dower,  and  order  such  amount  to 
remain  a charge  upon  the  property,  or  to  be  secured  otherwise  for  the 
wife’s  benefit,  or  to  be  paid  and  applied  for  her  benefit  as  he  deems  best ; 
and  thereupon  a conveyance  or  mortgage  by  the  husband,  expressed  to 
be  free  from  his  wife’s  dower,  shall,  subject  to  any  terms  mentioned  in 
the  order,  be  sufficient  to  bar  her  right  thereto,  as  if  she  had  duly 
-executed  a deed  jointly  with  her  husband  for  that  purpose. 
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would  probably  in  many  cases  be  irremediable,  great  care 
should,  I think,  be  taken,  in  the  exercise  of  the  large  and 
-exceptional  power  conferred  by  the  section,  to  ascertain 
that  the  case  made  by  an  applicant  comes  clearly  within 
its  provisions,  and  an  order  should  not  be  made  ex  parte 
unless  under  very  exceptional,  if  under  any,  circumstances. 

Unless  the  case  made  by  the  applicant  is  displaced  by 
the  wife,  he  will,  I think,  be  entitled  to  the  order,  but  of 
course,  if  the  order  be  granted,  provision  must  be  made  for 
ascertaining  the  value  of  the  dower  and  the  securing  for 
the  wife’s  benefit  of  the  amount  so  ascertained,  in  accord- 
ance with  the  provisions  of  sec.  12,  the  wife  not  being 
shewn  to  have  been  living  apart  from  her  husband  under 
such  circumstances  as  disentitle  her  to  dower. 

I was  at  first  inclined  to  think  that,  having  regard  to 
the  opening  words  of  the  section,  “ where  the  wife  of  an 
owner  of  land  has  been  living  apart  from  him  for  two 
years  under  such  circumstances  as  by  law  disentitle  her  to 
alimony,”  some  act  other  than  the  mere  desertion  by  the 
wife  of  her  husband  without  cause  must  have  been  done 
by  the  wife  to  disentitle  her  to  alimony,  to  justify  the 
making  of  an  order.  But  upon  further  consideration  I 
have  come  to  the  conclusion  that  all  that  is  meant  is  that 
the  wife  shall  have  been  living  apart  from  her  husband 
for  two  years,  and  that  the  circumstances  under  which 
she  has  been  living  apart*  from  him  are  such  that  she  is 
not  entitled  to  claim  alimony. 

The  application  must,  however,  stand  over  in  order  that 
notice  may  be  given  to  the  wife,  and  this  may  be  done  by 
advertisement — two  insertions  in  a newspaper  published 
in  Owen  Sound  and  two  in  a newspaper  published  at 
Gananoque  ; and  the  applicant  must,  on  the  return  of  the 
motion,  be  in  a position  to  shew  that  further  searches  and 
inquiries  have  been  made  at  Owen  Sound  and  Gananoque, 
and  that  they  have  resulted  in  the  whereabouts  of  the 
wife  being  still  unknown,  or  if  the  result  of  them  has  been 
that  her  place  of  abode  has  been  discovered,  it  must  be 
shewn  that  she  has  been  served  with  notice  of  the 
application. 
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Palmer  et  al.  v.  Scott. 

Arrest — Intent  to  Defraud  Creditors — Temporary  Absence. 

Where  the  defendant’s  place  of  residence  was  in  Ontario,  and  he  was- 
quitting  the  Province  for  a temporary  purpose,  leaving  his  wife  and 
family  behind,  and  intending  to  return  before  the  end  of  the  year,  and 
it  appeared  that  he  had  no  property,  he  was  discharged  from  custody 
under  an  order  of  arrest,  on  the  ground  that  it  could  not  be  said  that 
he  was  going  with  intent  to  defraud  creditors. 

[MarchS,  1899 .—Meredith,  C.J.] 

Motion  by  the  defendant,  under  Con.  Rule  1047, 
for  an  order  for  his  discharge  from  custody  under  an 
order  for  arrest  (in  the  nature  of  a ca.  re.)  made  in  an 
action  in  the  High  Court  of  Justice  by  the  Judge  of  the 
County  Court  of  York,  in  the  exercise  of  the  powers  con- 
ferred on  him  by  sec.  1 of  the  Act  respecting  arrest  and 
imprisonment  for  debt,  R.  S.  O.  ch.  80.  The  facts  are  stated 
in  the  judgment. 

The  motion  was  heard  by  Meredith,  C.J.,  in  Chambers,, 
on  the  6th  March,  1899. 

F.  G.  Cooke , for  the  defendant. 

S.  B.  Woods,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  8th  March,  1899. 

Meredith,  C.J. — It  sufficiently  appears  from  the  affi- 
davits filed  by  the  defendant  in  support  of  his  motion  that 
his  place  of  residence  is  in  Ontario,  and  that  he  is  leaving 
the  Province  for  British  Columbia  for  a temporary  purpose,, 
and  intends  to  return  by  next  Autumn ; that  he  is  leaving 
his  wife  and  family  behind  him  in  Ontario ; that  he  has 
no  property ; and  that  his  object  in  going  to  British 
Columbia  is  to  “prospect”  in  the  mining  districts  of  that 
Province. 

In  these  circumstances,  it  cannot,  I think,  be  said  that- 
the  defendant  is  quitting  Ontario  with  intent  to  defraud 
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his  creditors,  though,  were  he  leaving  permanently,  I 
should  hold  otherwise,  the  weight  of  authority  being,  I 
think,  in  favour  of  that  being  the  proper  inference  to  be 
drawn  in  case  of  an  intended  permanent  quitting  the 
Province. 

I have  the  less  hesitation  in  making  the  order,  as  the 
affidavit  upon  which  the  order  for  arrest  was  made  was 
insufficient  as  to  the  intent  to  quit  Ontario,  and  unsatis- 
factory as  to  the  amount  of  damages  which  the  plaintiffs 
have  sustained  by  the  breach  of  the  defendant’s  contract 
which  is  alleged  to  have  been  committed,  though,  of  course, 
the  order  for  arrest  is  not  open  to  review  by  me. 

The  defendant  must,  however,  appear  to  the  writ,  if  the 
plaintiffs  require  that  term  to  be  imposed  as  a condition 
to  the  granting  of  the  order  for  his  discharge  ; and  there 
will  be  no  costs  of  the  application  to  either  party. 
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Fraser  v.  London  Street  R.  W.  Co. 

Evidence — Appeal — Leave  to  Adduce  Further  Evidence — Action  for  Bodily 
Injuries — Excessive  Damages — Examination  by  Surgeon — Rides  462, 
498. 

In  an  action  for  damages  for  bodily  injuries  received  by  the  plaintiff, 
owing  to  the  alleged  negligence  of  the  defendants,  the  plaintiff  recov- 
ered a verdict  for  $3,300,  which  a Divisional  Court  reduced  to  $2,000, 
if  the  plaintiff  would  consent,  and  in  the  alternative  directed  a new 
trial.  The  plaintiff  accepted  the  reduction,  but  the  defendants 
declined  to  do  so,  insisting  that  the  damages,  even  as  reduced,  were 
excessive,  and  appealed  to  the  Court  of  Appeal.  Their  appeal  being  set 
down,  they  moved  for  leave  to  give  further  evidence  to  shew*  that  the 
damages  were  excessive,  and,  in  order  to  shew  that  the  plaintiff  had 
recovered  his  health,  and  that  the  injury  he  sustained  had  not  been  so 
serious  or  of  so  permanent  a character  as  was  anticipated  at  the  trial, 
they  asked  that  he  might  be  ordered  to  submit  to  a bodily  examina- 

v tion  by  a surgeon,  under  Rule  462  : — 

Semble,  that  the  examination  under  Rule  462  is  for  discovery  only,  and  is 
not  evidence  of  the  character  contemplated  by  Rule  498  (1). 

Held , that  as  the  only  object  in  getting  in  the  proposed  evidence  was  to 
reduce  the  damages  still  further,  or  to  obtain  a new  trial,  it  was  not 
reasonable  that  the  defendants,  having  refused  the  relief  the  Court 
below  offered,  should  be  allowed  to  introduce  this  evidence  on  the 
appeal,  and  they  did  not  make  out  a sufficiently  clear  case  for  its 
admission. 


[March  14,  1899. — The  Court  of  Appeal.) 

An  application  by  the  defendants,  under  Rule  498,  for 
an  order  for  leave  to  adduce  further  evidence  upon  their 
appeal  from  an  order  of  a Divisional  Court  (29  O.  R.  411), 
and  requiring  the  plaintiff  to  submit  to  a bodily  examin- 
ation, under  Rule  462,  under  the  circumstances  set  forth 
in  the  judgment. 

The  two  Rules  referred  to  are  as  follows  : — 

498.  (I)  In  all  appeals,  either  to  the  Court  of  Appeal  or 
to  the  High  Court  or  a Judge,  or  hearings  in  the  nature  of 
appeals,  and  on  all  motions  to  set  aside  a verdict  or  find- 
ing of  a jury,  and  to  set  aside  or  vary  a judgment,  the 
Court  or  Judge  appealed  to  shall  have  all  powers  and 
duties  as  to  amendment  and  otherwise  of  the  Court,  J udge 
or  officer  appealed  from,  and  full  discretionary  power  ta 
receive  further  evidence  upon  questions  of  fact ; such 
evidence  to  be  either  by  oral  examination  before  the 
Court  or  Judge  appealed  to,  or  as  may  be  directed. 
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(2)  Such  further  evidence  may  he  given  without  special' 
leave  as  to  matters  which  have  occurred  after  the  date  of 
the  judgment  order  or  decision  from  which  the  appeal  is 
brought. 

(3)  Upon  appeals  from  a judgment  order  or  decision 
given  upon  the  merits  at  the  trial  or  hearing  of  any  cause 
or  matter,  such  further  evidence  (save  as  aforesaid)  shall 
be  admitted  on  special  grounds  only,  and  not  without  the 
special  leave  of  the  Court. 

462.  In  an  action  brought  to  recover  damages  or  other 
compensation  for  or  in  respect  of  bodily  injury  sustained  by 
any  person,  the  Court  or  a Judge  or  any  person  who  by 
consent  of  parties,  or  otherwise,  has  power  to  fix  the 
amount  of  such  damages  or  compensation,  may  order  that 
the  person  in  respect  of  whose  injury  damages  or  compen- 
sation is  sought  shall  submit  to  be  examined  by  a duly 
qualified  medical  practitioner  who  is  not  a witness  on 
either  side,  and  may  make  such  order  respecting  such 
examination  and  the  costs  thereof  as  he  may  think  fit. 
The  medical  practitioner  named  in  such  order  shall  be 
selected  by  the  Court  or  Judge  making  the  order,  and  may 
afterwards  be  a witness  on  the  trial  unless  the  Judge 
before  whom  the  action  is  tried  otherwise  directs. 

The  motion  was  argued  before  the  Court  (Burton,, 
C.  J.  0.,  Osler,  Maclennan,  and  Moss,  JJ.  A.),  on  the 
6th  February,  1899. 

H.  D.  Gamble , for  the  defendants. 

Aylesworth,  Q.C.,  for  the  plaintiff. 

Judgment  was  delivered  on  the  14th  March,  1899. 

Osler,  J.A. — The  defendants  moved  the  Divisional 
Court  against  the  judgment  at  the  trial  on  the  ground 
( inter  alia)  that  the  damages  were  excessive.  The  Court 
acceded  to  their  motion,  reducing  the  damages  from  $3,300 
to  $2,000  if  the  plaintiff  would  consent,  and  in  the  alter- 
native directed  a new  trial.  The  plaintiff  was  willing,  but 
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the  defendants  refused  to  accept  that  measure  of  relief, 
although  it  was  what  they  had  actually  asked  for.  Under 
another  alternative  of  a somewhat  unusual  kind,  the 
defendants  might  have  paid  the  whole  verdict  into  Court 
and  waited  for  a year  to  see  what  would  turn  up  in  the 
way  of  the  plaintiff’s  complete  recovery  or  improvement  in 
his  health.  They  would  not  accept  this  relief  either,  and 
so  their  motion  would  simply  have  stood  dismissed  had  not 
the  plaintiff,  in  deference  to  the  opinion  of  the  Court,  con- 
sented to  an  order  reducing  the  damages  absolutely  to 
$2,000,  subject  to  the  right  to  cross-appeal  against  the 
reduction,  if  the  defendants  were  still  dissatisfied  and 
brought  a further  appeal,  as  they  have  now  done.  They 
raise  all  the  questions  again  which  they  raised  below, 
insisting  that  the  damages,  even  as  reduced,  are  excessive, 
and  for  the  purpose  of  the  appeal  they  have  moved  for 
leave  to  give  further  evidence  on  that  point,  and,  by  way 
of  shewing  that  the  plaintiff  has  recovered  his  health  and 
that  the  injury  he  sustained  has  not  been  so  serious  or  of 
so  permanent  a character  as  was  anticipated  at  the  trial, 
they  ask  that  he  may  be  ordered  to  submit  to  a bodily 
examination  by  a qualified  medical  practitioner  under 
Con.  Rule  462.  I doubt  very  much  whether,  on  such 
an  application  as  the  present,  an  examination  can  be 
directed  under  this  Rule.  It  is  an  examination  for  dis- 
covery only,  and  seems  to  me  not  to  be  evidence  of  the 
character  contemplated  by  Rule  498  (1). 

Were  the  defendants  confining  their  appeal  to  the 
question  of  damages,  conceding  the  plaintiff’s  right  to 
recover  something  substantial,  it  might  be  proper,  if  a clear 
case  were  made  out,  and  the  Court  below  had  refused  them 
any  relief  on  that  ground,  to  admit  of  further  evidence  on 
the  question  of  fact.  But  they  have  already  refused  the 
substantial  relief  which  the  Court  offered  them  in  this 
respect.  The  only  object  in  getting  in  the  further  evi- 
dence is  to  reduce  the  damages  still  further,  or  to  obtain  a 
new  trial  if  the  plaintiff  will  not  consent ; and  I do  not 
think  it  reasonable,  having  refused  the  relief  the  Court 
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offered  them,  that  they  should  be  allowed  to  introduce 
this  evidence,  considering  what  it  is,  on  the  appeal.  I 
think  the  motion  should  be  refused  on  the  ground  that 
they  do  not  make  out  a sufficiently  clear  case  for  the 
admission  of  the  evidence.  It  opens  nothing  but  a pros- 
pect of  conflicting  statements  and  opinions  as  to  the 
present  state  of  the  plaintiff’s  health  and  the  prospects  of 
his  ultimate  recovery.  Upon  the  latter  contingency  the 
jury  has  already  passed,  and  were  they  to  consider  the 
case  again  to-morrow,  they  might  assess  the  same  measure 
of  damages  as  they  did  before.  From  the  very  nature  of 
the  case  it  must  be  always  a most  difficult  task  to  interfere, 
by  reason  of  matters  arising  ex  post  facto , with  an  assess- 
ment of  damages  in  respect  of  personal  injuries.  That  it 
maybe  done  in  rare  cases  there  is  no  doubt,  but  it  is 
necessary,  I think,  to  shew  some  clear  definite  fact  point- 
ing to  an  over-assessment,  such  as  existed  in  Sibbald  v. 
Grand  Trank  R.  W.  Co.( 1890),  19  O.  R.  164,  or  in  the  case  of 
Kramer  v.  Waymark  (1866),  L.  R.  1 Ex.  241,  there  referred 
to.  The  latter  case  indeed  emphasizes  the  difficulty  I have 
spoken  of,  most  strongly,  as  the  Court  refused  to  interfere. 

Under  the  circumstances  shewn  in  the  present  case, 
I think  it  would  be  a wrong  and  unprecedented  exercise 
of  discretion  to  allow  the  motion. 

Burton,  C.  J.  0.,  Maclennan  and  iMoss,  JJ.  A.,  con- 
curred. 

Motion  dismissed. 
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City  of  Toronto  y.  Canadian  Pacific  R.  W.  Co. 

Stay  of  Proceedings — Action  for  Rent — Pending  Reference  as  to  Title  and 
Other  Matters — Vendors  and  Purchasers  Act — Scope  of  Reference. 

The  plaintiffs  having  agreed  to  lease  to  the  defendants  a certain  property 
known  as  the  “alternative  site,”  for  successive  terms  of  fifty  years, 
during  all  time  then  to  come,  at  a fixed  rental,  an  order  was  made,  by 
consent,  upon  a petition  by  the  defendants  under  the  Vendors  and 
Purchasers  Act,  directing  the  plaintiffs  to  deliver  to  the  petitioners  an 
abstract  of  title  of  the  property,  “and  that  it  be  referred  to  J.  S.  C., 
referee  ; and  that  all  matters  as  to  time  of  delivery  of  the  abstract,  the 
sufficiency  thereof,  and  all  subsequent  questions  arising  out  of  or  con- 
nected with  the  title  to  the  said  site,  and  the  carrying  out  of  the  said 
agreements  respecting  the  making  of  title  to  and  the  conveying  of  the 
said  alternative  site,  be  from  time  to  time  determined  by  the  said 
referee,  including  the  costs  of  the  said  reference,  subject  to  appeal.” 
Pursuant  to  this  order,  an  abstract  was  carried  into  the  referee’s  office, 
and  the  title  was  accepted  by  the  defendants,  who  had  before  this  been 
and  since  continued  in  possession  of  the  property. 

The  terms  of  the  lease  not  having  been  settled  by  the  referee,  and  no  rent 
having  been  paid  by  the  defendants,  while  the  reference  was  still  pend- 
ing this  action  was  brought  to  recover  the  rent  of  the  property  from 
the  time  at  which  it  was  agreed  the  first  term  should  begin. 

By  sec.  4 of  the  Vendors  and  Purchasers  Act,  R.  S.  O.  ch.  134,  any  ques- 
tion arising  out  of  ur  connected  with  the  contract,  excepting  a question 
affecting  the  existence  or  validity  of  the  contract,  may  be  the  subject 
of  adjudication  : — 

Held,  Rose,  J.,  dissenting,  that  the  order  directed  a reference  of  all 
questions  and  matters  arising  out  of  the  agreements  and  the  carrying 
of  them  into  effect ; that  the  settlement  and  payment  of  the  rent  was 
one  of  the  matters  virtually,  if  not  expressly,  embraced  in  the  refer- 
ence ; that  it  was  a matter  in  respect  of  which  an  order  might  be  made 
under  sec.  4 ; that  the  plaintiffs  could  not,  without  the  leave  of  the 
Court,  single  out  one  of  the  matters  so  pending  and  bring  and  sustain  a 
separate  action  in  regard  to  it ; and  therefore  this  action  should  be 
perpetually  stayed. 

Frank  v.  Basnett  (1835),  2 My.  & K.  618,  Bell  v.  O'Reilly  (1805),  2 Sch.  & 
Lef.  430,  and  Prothero  v.  Phelps  (1855),  25  L.  J.  Ch.  105,  referred  to. 
Per  Rose,  J. , that  the  referee  had  power  under  the  order  to  determine 
the  question  of  title  and  the  questions  respecting  the  form  and  execu- 
tion of  the  lease  ; and  the  enforcement  of  the  payment  of  the  rent  and 
of  the  other  provisions  must  be  by  action  ; but  it  would  not  be  conve- 
nient to  allow  the  action  to  proceed  until  the  lease  should  be  settled ; 
and  it  should,  therefore,  be  stayed  until  further  order. 

[October  25,  1898.  — The  Master  in  Chambers .] 
[November  10,  1898. — Mac  Mahon,  J.] 

[March  4,  1899. — Divisional  Court.] 

An  application  by  the  defendants  for  an  order  perpetu- 
ally staying  all  proceedings  in  this  action,  upon  the  ground 
that  all  matters  in  controversy  between  the  parties  had 
been  referred  to  an  official  referee  by  an  order  dated  the 
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7th  April,  1896,  and  that  this  action  was,  therefore,  un- 
necessary and  improper.  The  facts  are  stated  in  the  judg-" 
menfcs. 

The  application  was  argued  before  the  Master  in  Cham-" 
bers  on  the  21st  October,  1898. 

E.  D.  Armour,  Q.C.,  and  Angus  MacMurchy , for  the 
defendants. 

Fullerton , Q.C.,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  25th  October,  1898. 

The  Master  in  Chambers. — The  action  is  brought  to 
recover  from  the  defendants  certain  rent  claimed  by  the 
plaintiffs  as  due  and  owing  by  the  defendants  under  two 
certain  agreements  dated  the  26th  July,  1892,  and  the  4th 
February,  1895. 

After  the  execution  of  the  first  agreement,  the  solicitors 
of  the  defendants  applied  to  the  plaintiffs’  solicitors  for  an 
abstract  of  title  to  the  property  mentioned  in  the  agree- 
ment. After  considerable  correspondence,  the  solicitors  of 
the  plaintiffs  refused  to  deliver  an  abstract,  and  thereupon 
the  defendants’  solicitors  prepared  and  served  a petition  to 
this  Court,  under  the  Vendors  and  Purchasers  Act,  in  which 
they  asked  the  Court  to  declare  that  they  were  entitled  to 
an  abstract  of  title  to  the  property  in  question.  This  peti- 
tion was  presented  to  the  Court  on  the  4th  December, 
1894,  and  at  the  request  of  the  plaintiffs’  solicitors  the 
matter  was  allowed  to  stand  adjourned  sine  die. 

Afterwards  the  agreement  of  the  4th  February,  1895, 
was  entered  into  by  the  parties,  and  the  solicitors  of  the 
plaintiffs  still  neglecting  or  refusing  to  furnish  an  abstract 
as  demanded,  another  petition  to  the  Court  was  prepared 
by  the  defendants’  solicitors  and  presented  to  the  Court, 
whereon  an  order  was  made  on  the  7th  April,  1896,  whereby 
the  city  corporation  was  directed  to  “ deliver  to  the  Cana^ 
dian  Pacific  Railway  Company  an  abstract  of  title  of  the 
alternative  site  (the  property  in  question),  and  that  it  be 
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referred  to  James  S.  Cartwright,  Esq.,  referee,  and  that  all 
matters  as  to  the  time  of  delivery  of  the  abstract,  the  suffi- 
ciency thereof,  and  all  subsequent  questions  arising  out  of 
or  connected  with  the  title  to  the  said  site,  and  the  carry- 
ing out  of  the  said  agreements  respecting  the  making  of 
title  to  and  the  conveying  of  the  said  alternative  site,  be 
from  time  to  time  determined  by  the  said  referee,  including 
the  costs  of  the  said  reference,  subject  to  appeal.” 

This  reference  has  not  been  closed,  owing  to  the  delay 
occasioned  by  the  plaintiffs  herein — see  Mr.  Justice  Fergu- 
son’s judgment  on  the  appeal  to  the  Court  of  Appeal. 
Although  the  title  has  been  perfected,  yet  the  conveyance 
has  not  been  settled,  and  it  is  stated  that  the  plaintiffs  in 
the  absence  of  counsel  cannot  proceed  with  the  settlement 
of  it  for  some  time,  and  yet,  although  the  defendants  are 
in  no  way  in  default  in  these  proceedings  under  the  order 
of  reference,  the  plaintiffs  have  issued  the  writ  of  sum- 
mons herein  for  the  recovery  of  rent  claimed  to  be  due. 

In  support  of  this  application  counsel  for  the  defen- 
dants relied  on  the  case  of  Thompson  v.  Ringer  (1881),  44 
L.  T.  N.  S.  507 ; while  counsel  for  the  plaintiffs  relied  on 
. Walsh  v.  Lonsdale  (1882),  21  Ch.  D.  9 ; Allhusen  v.  Brook- 
ing (1884),  26  Ch.  D.  at  p.  565  ; Lowther  v.  Heaver  (1889), 
41  Ch.  D.  248;  McDonald  v.  Murray  (1885),  11  A.  It.  101 ; 
and  other  cases  bearing  out  the  principles  laid  down  in  these. 

Whatever  the  rights  of  the  plaintiffs  might  have  been 
had  not  the  order  of  the  7th  April,  1896,  been  made,  I am 
not  called  upon  to  decide,  as,  in  my  opinion,  the  making 
of  that  order  and  proceeding  thereunder  is  a bar  to  the 
plaintiffs  proceeding  by  another  action  to  recover  any 
claim  under  the  agreements  in  question  during  the  pen- 
dency of  the  proceedings  under  that  order.  This,  I think, 
is  clearly  laid  down  in  Thompson  v.  Ringer,  in  which  an 
order  was  made  under  the  Vendors  and  Purchasers  Act, 
an  Act  similar  to  the  Act  in  force  in  this  Province.  I refer 
to  the  English  Act  entitled  the  Vendors  and  Purchasers 
Act,  1874,  sec.  9,  and  our  Act,  being  sec.  4 of  ch.  134, 
K S.  O.  1897. 
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This  Act  appears  to  me  to  have  been  passed  to  prevent 
expensive  litigation  in  the  way  of  actions  for  specific 
performance.  The  order  made  herein  is  similar  to  the 
usual  judgment  or  decree  in  specific  performance  suits,  and 
in  those  suits  after  a decree  had  been  pronounced,  with  a 
reference  similar  to  the  one  in  question  herein,  the 
plaintiffs,  during  the  pendency  of  such  reference,  would 
have  been  prevented  by  injunction,  if  necessary,  from 
proceeding  by  an  independent  action  to  recover  the  claim 
for  rent.  I refer  to  Frank  v.  Basnett  (1835),  2 My.  & K. 
618,  followed  by  Lord  Justice  Turner  in  Pr other o v.  Phelps 
(1855),  25  L.  J.  Ch.  105. 

In  my  opinion,  the  defendants  are  entitled  to  a perpetual 
stay  of  proceedings  in  this  action,  with  costs. 

The  plaintiffs  appealed  from  this  decision,  and  their 
appeal  wTas  heard  by  MacMahon,  J.,  in  Chambers,  on  the 
31st  October,  1898. 

Fullerton , Q.C.,  and  W.  G.  Chisholm , for  the  plaintiffs. 

E.  D.  Armour,  Q.C.,  and  Angus  MacMurchy , for  the- 
defendants. 

Judgment  was  delivered  on  the  10th  November,  1898. 

MacMahon,  J. — This  is  an  appeal  from  an  order  of  the 
Master  in  Chambers  staying  proceedings  in  an  action 
brought  by  the  plaintiffs  to  recover  over  $45,000  for  rent, 
and  interest  thereon,  claimed  to  be  due  the  city  for  what 
is  known  as  the  “ alternative  site  ” in  the  city  of  Toronto, 
and  alleged  to  be  payable  under  the  esplanade  agreement, 
dated  the  26th  July,  1891,  and  an  agreement  between  the 
same  parties  dated  the  4th  February,  1895. 

The  reference  made  by  Mr.  Justice  Meredith,  on  the  7th 
April,  1896,  to  James  S.  Cartwright,  Esquire,  an  official 
referee,  required  the  delivery  by  the  city  of  Toronto  to  the 
Canadian  Pacific  Railway  Company  of  an  abstract  of  title 
of  the  land  covered  by  the  “ alternative  site.”  The  scope  of 
the  reference  included  the  sufficiency  of  the  title  of  the 
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corporation,  and  all  subsequent  questions  arising  out  of  or 
connected  with  the  same,  and  the  carrying  out  of  the  said 
agreements  respecting  the  making  of  title  thereto,  and  the 
conveyance  of  the  said  alternative  site. 

Counsel  during  the  argument  referred  to  the  course  of 
litigation  in  respect  of  the  taxes  claimed  to  be  due  and 
owing  by  the  railway  company  to  the  city  of  Toronto,  in 
regard  to  the  land  contained  in  the  “ alternative  site,”  and 
for  which  a distress  was  threatened  by  the  city.  And  I 
was  furnished  with  a copy  of  the  opinion  of  the  Court  of 
Appeal  when  the  appeal  of  the  railway  company  was 
allowed.  The  very  question  as  to  the  right  of  the  corpor- 
ation to  distrain  for  taxes  under  what  is  called  the  “tri- 
partite agreement”  of  the  4th  February,  1895,  was  con- 
sidered in  the  judgment  in  that  case.  It  is  stated  in  the 
judgment  that  the  Court  considered  that  the  time  had  not 
arrived  for  the  determination  of  the  question  as  to  whether 
the  city  was  entitled  to  payment  of  the  taxes  from  the 
railway  company,  and  that  that  was  a question  which 
could  only  properly  come  up  and  be  determined  upon  the 
settling  of  the  terms  of  the  lease. 

When  the  referee  decides  as  to  whether  the  railway 
company  is  to  pay  the  taxes,  and  the  draft  lease  is  settled 
in  accordance  with  such  decision,  then  that  and  all  other 
questions  arising  out  of  the  reference  will  be  ripe  for 
appeal.  That  question  would  certainly  be  raised  in  the 
action — if  allowed  to  be  proceeded  with — which  the  city 
has  commenced,  but  the  authorities  are  very  strong  that 
where  the  very  matter  has  been  referred,  an  action  brought 
during  the  pendency  of  the  reference  will,  unless  under 
very  special  circumstances,  be  stayed  : see  Bell  v.  O'Reilly 
(1805),  2 Sch.  & Lef.  430;  Frank  v.  Basnett  (1835),  2 My. 
& K.  618;  Thompson  v.  Ringer  (1881),  44  L.  T.  N.  S.  507. 

Whatever  opinion  I may  entertain  as  to  the  time  for 
the  commencement  of  the  term  under  clause  2 of  the  agree- 
ment of  the  4th  February,  1895,  I am  quite  clear  that  the 
.city  of  Toronto  is  not,  under  the  circumstances  at  present 
existing,  entitled  to  commence  an  action  for  the  recovery 
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.of  the  rent  until  the  terms  of  the  lease  have  been  settled. 
For  if  taxes  are  assessed  against  the  property,  and  it 
should  eventually  be  determined  that  the  railway  com- 
pany is  not  liable  therefor,  the  company  would  have 
tinder  the  statute  R.  S.  0.  ch.  224,  sec.  26,  a right,  on 
payment  of  the  same,  to  deduct  the  amount  from  the  rent 
payable  to  the  city. 

If,  through  the  action  of  the  railway  company,  the 
reference  was  being  delayed,  and  so  preventing  the  terms 
of  the  lease  from  being  settled — which,  according  to  the 
affidavits,  is  far  from  being  the  case — the  city  would 
occupy  a different  position ; for,  were  that  made  apparent, 
it  would  probably  be  allowed  to  proceed  with  an  action 
for  the  recovery  of  the  rent,  and  in  that  way  expedite  the 
settlement  of  the  question  as  to  whether  the  lessors  or 
lessees  are  liable  under  the  terms  of  the  agreement  to  pay 
the  taxes,  as  that  and  other  questions  that  are  before  the 
referee  could  be  raised  by  the  railway  company  in  plead- 
ing to  such  an  action. 

The  appeal  must  be  dismissed  with  costs.  This  should 
be  without  prejudice  to  the  right  of  the  city  to  commence 
another  action,  in  the  event  of  the  railway  company 
delaying  the  settlement  of  the  terms  of  the  lease  by  the 
referee. 

The  plaintiffs  appealed  from  this  decision,  and  their 
appeal  was  heard  by  a Divisional  Court  composed  of 
Ferguson,  Rose,  and  Robertson,  JJ.,  on  the  13th  Janu- 
ary, 1899. 

Robinson , Q.C.,  and  Fullerton , Q.C.,  for  the  plaintiffs. 

E.  D.  Armour,  Q.C.,  and  Angus  MacMurchy,  for  the 
defendants. 

* Judgment  was  delivered  on  the  4th  March,  1899. 

Ferguson,  J. — By  the  agreement  known  as  the  espla- 
nade agreement,  bearing  date  the  26th  day  of  July,  1892, 
ithe  city,  for  the  considerations  appearing  by  the  agree- 
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ment,  covenanted  and  agreed  to  demise  and  lease  the 
property  known  in  the  agreement  as  the  “ alternative  site  ” 
to  the  Canadian  Pacific  Railway  Company  for  successive 
terms  of  fifty  years  each,  during  all  time  then  to  come  ; the 
rental  for  the  first  term  of  fifty  years  to  be  $11,000  per 
annum,  and  the  rental  for  each  subsequent  term  of  fifty 
years  to  be  at  each  renewal  increased  by  the  sum  of  $2,750 
per  annum,  all  such  rent  to  be  payable  on  the  3rd  days  of 
July,  October,  January,  and  April  of  each  year.  See  par- 
ticularly the  19th  clause  of  the  agreement. 

The  16th  clause  of  the  agreement  contains  provisions 
regarding  access  to  and  possession  of  the  properties  dealt 
with  by  the  agreement. 

By  an  agreement  bearing  date  the  4th  day  of  February, 
1895,  it  was  agreed  and  settled  that  the  first  term  of  fifty 
years  should  commence  on  the  1st  day  of  January,  1895. 

The  property  embraced  in  this  alternative  site  is  com- 
posed of  many  parcels,  and  much  difficulty  apparently 
arose  regarding  the  title,  or  rather  in  regard  to  an  abstract 
and  proofs  of  title,  and  in  consequence  of  this,  as  one 
gleans,  and  perhaps  other  things  as  well,  an  order  was 
obtained  referring  the  matters  to  Mr.  Cartwright,  an  officer 
of  the  Court. 

That  order  was  made  upon  the  petition  of  the  Canadian 
Pacific  Railway  Company  and  upon  consent  of  both  parties. 
It  is  drawn  up : “ In  the  matter  of  the  agreement  of  the 
26th  day  of  July,  1892,  known  as  the  esplanade  agreement, 
made  between,  etc.,  and  in  the  matter  of  the  agreement  of 
the  4th  day  of  February,  1895,  made  between,  etc.”  The 
city  of  Toronto  were  the  only  respondents  to  the  petition, 
and  the  order,  so  made  by  consent  of  both  parties,  reads, 
so  far  as  material,  as  follows : 

“ This  Court  doth  order  that  the  respondents  do  deliver 
to  the  petitioners  an  abstract  of  title  of  the  alternative  site 
in  the  said  agreement  mentioned,  and  that  it  be  referred  to 
James  S.  Cartwright,  Esquire,  referee,  and  that  all  matters 
as  to  time  of  delivery  of  the  abstract,  the  sufficiency 
thereof,  and  all  subsequent  questions  arising  out  of  or  con- 
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nected  with  the  title  to  the  said  site,  and  the  carrying  out 
of  the  said  agreements  respecting  the  making  of  title  to 
and  the  conveying  of  the  said  alternative  site,  be  from 
time  to  time  determined  by  the  said  referee,  including  the 
costs  of  the  said  reference,  subject  to  appeal.” 

A voluminous  abstract  of  title  was  accordingly  carried 
into  the  office  of  the  referee,  and  such  proceedings  were 
had  that  the  title  has  been  accepted  by  the  railway  com- 
pany, who  are  and  have  for  a long  period  been  in  posses- 
sion of  the  property,  they  contending,  however,  that  such 
possession  by  them  has  reference  to  the  provisions  in 
respect  to  possession  contained  in  the  agreement,  and  to 
those  provisions  only. 

The  terms  of  the  lease  to  be  executed  have  not  yet  been 
settled  by  the  referee.  No  rent  has  been  paid  by  the 
railway  company. 

Pending  this  reference,  and  on  or  about  the  6th  day  of 
October  last,  the  city  brought  this  action  against  the 
railway  company  to  recover  the  rent  from  the  time  at 
which  it  was  agreed  the  first  term  of  fifty  years  should 
begin,  namely,  the  1st  day  of  January,  1895,  with  interest 
upon  each  quarter’s  rent,  the  whole  amounting  to  the  sum 
of  $45,621.75.  Before  or  about  the  time  of  bringing  the 
action,  the  city  was  warned  through  correspondence  on 
behalf  of  the  railway  company  that  (in  the  opinion  of  the 
company)  all  matters  could  and  should  be  adjusted  in  the 
proceedings  pending  before  Mr.  Cartwright,  inclusive  of 
the  conveyance,  and  therefore  including  the  adjustment 
and  consideration  of  the  rent,  and  that,  while  the  reference 
was  pending,  an  action  to  recover  the  rent  was  not  only 
unnecessary  but  improper. 

Soon  after  the  commencement  of  this  action  a motion  on 
behalf  of  the  defendants,  the  railway  company,  was  made 
before  the  Master  in  Chambers,  on  which  he  made,  as  I am 
told,  an  order  perpetually  staying  the  proceedings.  This 
order  has  not  been  left  with  us.  From  this  there  was  an 
appeal  to  my  brother  MacMahon,  with  the  result  that  the 
order  was  confirmed,  and  from  brother  MacMahon’s  order 
51 — VOL.  XVIII.  O.P.lt. 
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is  this  appeal.  The  ground  of  appeal£[stated  is  that  the 
settlement  of  the  amount  of  the  arrears  of  rent,  and  the 
enforcement  of  payment  of  the  same,  were  not  included  in 
the  order  of  reference  to  Mr.  Cartwright,  and  that  for  this 
reason  the  proceedings  in  this  action  should  not  have  been 
stayed. 

The  appellants,  the  city,  contend  that  the  rights  of  the 
parties  to  an  agreement  for  a lease  are,  when  the  tenant 
holds  under  the  agreement,  the  same  as  the  rights  would 
be  if  the  lease  had  been  actually  executed,  and  that  the 
action  for  the  rent  can  be  maintained  before  the  lease  is 
settled  or  signed.  This  general  doctrine  was  laid  down  by 
the  late  Sir  George  Jessel,  M.R.,  in  the  case  Walsh  v.  Lons- 
dale (1882),  21  Ch.  D.  9,  and  has  been  several  times  since 
re-asserted  as  being  the  law  : Re  Maughan  (1885),  14  Q.  B. 
D.  at  p.  958 ; Lowther  v.  Heaver  (1889),  41  Ch.  D.  at  p.  264 ; 
Allhuseti  v.  Brooking  (1884),  26  Ch.  D.  at  p.  565.  This 
general  proposition  of  Jaw,  existing  since  the  passing  of  the 
Judicature  Act,  cannot  now  be  a subject  even  for  discussion 
so  far  as  I can  see.  This,  however,  is  not  what  appears  to 
me  to  be  the  important  question  or  point  in  this  appeal. 
The  real  point  to  be  determined  is,  as  I think,  whether  or 
not,  pending  the  reference  above  mentioned,  the  action  can 
be  maintained,  or  rather,  whether  or  not  the  Court  should 
permit  it  to  be  proceeded  with  pending  the  reference. 

The  petition  and  the  order  of  reference  were  under 
the  provisions  of  the  Act  known  as  the  Vendors  and 
Purchasers  Act,  R.  S.  O.  ch.  134,  and  by  the  provisions 
of  the  4th  section  of  that  Act  it  appears  (to  put  it  shortly) 
that  in  such  proceedings  any  question  arising  out  of  or 
connected  with  the  contract,  excepting  a question  affecting 
the  existence  or  validity  of  the  contract,  may  be  the  sub- 
ject of  adjudication.  This  order  of  reference  contains  the 
expression,  “ and  the  carrying  out  of  the  said  agreements 
respecting  the  making  of  title  to  and  the  conveying  of  the 
said  alternative  site.”  Taking  this  in  its  setting  in  the 
order,  I think  the  meaning  was,  and  is,  that  all  the  matters 
or  differences  under  the  agreements  down  to  the  conclusion 
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are  referred  to,  and  to  be  from  time  to  time  determined  by, 
the  referee.  (There  was  no  matter  or  question  respecting 
the  existence  or  validity  of  the  contracts.)  In  the  case  In  re 
Burroughs  (1877),  5 Ch.  D.  at  p.  604,  James,  L.J.,  speaking 
of  the  English  Vendors  and  Purchasers  Act,  which  for  pur- 
poses here  is  the  same  as  our  Act,  is  reported  to  have  said 
that  “ whatever  could  be  done  in  Chambers  upon  a refer- 
ence as  to  title  under  a decree  where  the  contract  was 
established,  can  be  done  upon  proceedings  under  this  Act, 
and  that  what  this  Act  has  done  is  this : it  has  enabled 
the  parties  to  dispense  with  the  form  of  a bill  and  answer, 
and  at  once  to  put  themselves  in  Chambers  in  exactly  the 
same  position  as  that  in  which  they  would  have  been,  and 
with  all  the  rights  they  would  have  had,  under  the  old 
form  of  decree.”  (A  decree  for  specific  performance,  no 
doubt.)  That  case  is  referred  to  by  Mr.  Justice  Proudfoot 
in  the  case  Re  MacNabb  (1882),  1 O.  R.  at  p.  97. 

In  the  case  Re  Hargreaves  and  Thompson’s  Contract 
(1886),  32  Ch.  D.  454,  it  was  held  that  in  exercising  the 
summary  jurisdiction  given  by  the  Act,  the  Court  has 
power  not  only  to  answer  the  question  submitted  to  it,  but 
to  direct  such  things  to  be  done  as  are  the  natural  conse- 
quence of  the  decision. 

In  the  cases  Pr other o v.  Phelps  and  Phelps  v.  Pr other o 
(1855),  25  L.  J.  Ch.  105,  the  plaintiff  had  a decree  for  specific 
performance  of  an  agreement,  and,  having  sustained  dam- 
ages by  reason  of  the  breach  of  the  agreement,  brought,  to 
recover  these,  an  action  at  law ; and  it  was  held  that  the 
plaintiff,  having  sued  the  defendant  for  specific  perfor- 
mance, was  bound  to  submit  his  claim  for  damages  to  the 
judgment  of  the  Court  in  the  suit  for  specific  performance, 
and  was  not  entitled  to  proceed  at  law  otherwise  than  by 
leave  of  the  Court.  It  was  there  laid  down  that  when  the 
Court  entertains  jurisdiction  it  deals  as  far  as  it  can  with 
the  whole  case,  and  not  with  part  of  it  only.  Lord  Justice 
Turner  said  : “ It  is  well  settled  by  authority  that  a defen- 
dant cannot  be  allowed,  without  leave  of  the  Court,  to 
proceed  at  law  on  the  subject-matter  of  the  suit  while  pro- 
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ceedings  in  this  Court  are  pending,”  referring  to  the  cases 
Frankv.Basnett  (1835),  2 My.  & K.  618, and  Bell  v.  O'Reilly 
(1805),  2 Sch.  & Lef.  430.  In  the  course  of  the  judgment 
the  Judge  said : “ It  was  urged,  on  the  part  of  the  defen- 
dant, that  the  damages  for  which  he  was  suing  at  law 
arose,  in  fact,  after  the  institution  of  the  suit  ” (the  one  for 
specific  performance),  “ and  this,  no  doubt,  is  true;  but  it  is 
unimportant,  for  the  defendant  had  ample  opportunity  of 
bringing  them  under  the  consideration  of  the  Court.”  In 
Thompson  v.  Ringer  (1881),  44  L.T.N.S.  507,  it  was  decided 
that  a purchaser  who  has  availed  himself  of  the  provisions 
of  the  Vendors  and  Purchasers  Act,  and  has  thereby 
obtained  an  order  which  has  disposed  of  every  objection 
which  he  thought  fit  to  raise,  and  under  which  the  vendor 
has  been  ordered  to  make  compensation,  is  not  entitled  to 
bring  an  action  for  specific  performance  of  the  contract 
and  damages,  and  that  if  the  vendor  does  not  comply  with 
the  order  made  on  the  Vendor  and  Purchaser  summons, 
the  purchaser  should  apply  in  Chambers  to  get  it  enforced. 

After  having  perused  all  the  authorities  that  were  re- 
ferred to  and  considered  the  subject  as  well  as  I have 
been  able,  my  conclusions  are  : (1)  That  this  consent  order 
of  reference  under  the  Vendors  and  Purchasers  Act  is 
really  a reference  of  all  questions  and  matters  arising  out 
of  these  agreements  and  the  carrying  of  them  into  effect, 
for  the  determination  (subject  to  appeal)  by  the  referee ; 
the  existence  and  validity  of  the  agreements  being  here 
for  all  purposes  of  the  reference  conclusively  admitted. 
(2)  That  the  settling  and  payment  of  the  rent  now  sued 
for  is  one  of  the  matters  virtually,  if  not  expressly,  em- 
braced in  the  reference,  and  that  it  is  a matter  in  respect 
of  which  such  an  order  as  may  appear  just  may  be  made 
under  the  provisions  of  the  4th  section  of  the  Act.  (3)  It 
being  assumed  that  these  two  statements  are  correct,  it  is 
plain,  upon  the  authorities,  that  these  plaintiffs  cannot, 
without  the  leave  of  the  Court,  single  out  one  of  the  matters 
so  pending  in  litigation  and  bring  and  sustain  a separate 
action  in  regard  to  it,  when  their  so  doing  is  objected  to,  a9 
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in  this  instance.  This  was  expressly  decided,  as  I think, 
by  Lord  Lyndhurst,  L.C.,  in  Frank  v.  Basnett  (1835),  2 My. 
& K.  at  p.  620.  It  is  also  of  the  pith  of  the  decision  in  Bell 
v.  O’Reilly  (1805),  2 Sch.  & Lef.  430.  See  also  Prothero  v. 
Phelps  (1855),  25  L.  J.  Ch.  105,  above  referred  to.  The 
proposition  is  found  in  many  authorities,  and  I cannot 
think  that  it  is  now  a subject  of  doubt  or  question. 

I am  of  the  opinion  that  the  order  appealed  from  should 
be  affirmed  with  costs. 

Robertson,  J. — I concur  in  this  judgment. 

Rose,  J. — This  was  an  appeal  from  the  judgment  of  my 
brother  MacMahon  affirming  a judgment  of  the  Master  in 
Chambers  granting  an  order  perpetually  restraining  the 
proceedings  in  this  action  with  costs. 

It  was  stated  that  the  reference  in  question  was  under 
the  Vendors  and  Purchasers  Act,  ch.  112,  R.  S.  O.  1887, 
and,  although  counsel  for  the  appellant  said  that  there  was 
nothing  in  the  proceedings  to  shew  that  the  reference  was 
under  the  Act,  I do  not  see  under  what  other  Act  the 
reference  could  have  been  had. 

Mr.  Robinson  raised  the  further  question  as  to  the  right 
to  have  a reference  under  such  statute,  that  the  railway 
company  was  not  a purchaser  of  leasehold  estate  within 
the  meaning  of  sec.  3 of  ch.  112,  being  merely  a lessee  of 
the  premises.  I do  not  think  that  contention  ought  to 
prevail.  I am  inclined  to  think  that,  having  reference  to 
the  object  of  the  Act,  a much  more  liberal  interpretation 
should  be  given  to  the  word  “ purchaser,”  more  akin  to 
that  found  in  the  Conveyancing  and  Law  of  Property  Act 
of  1881  (Imp.),  sec.  2,  sub-sec.  8. 

The  power  of  the  Court  to  refer  under  the  statute  must 
be  found  in  sec.  3.  To  use  the  language  of  Cotton,  L.  J.,  in 
In  re  Hargreaves  and  Thompsons  Contract  (1886),  32  Ch. 
D.  at  p.  456,  the  section,  “the  9th  section”  (corresponding 
to  our  sec.  3)  “gives  a special  jurisdiction,  and  the  only  juris- 
diction we  have  in  this  form  of  proceedings  is  whatever 
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the  Act  of  Parliament  has  authorized  the  Court  to  do,  and 
in  my  opinion  we  ought  not  to  treat  an  application  under 
this  section  in  the  same  way  as  if  an  action  were  brought 
for  specific  performance,  or  for  rescinding  the  contract,  or 
for  any  other  purpose.” 

This  observation  seems  to  me  to  have  been  made  with 
reference  to  the  language  of  James,  L.  J.,  in  Re  Burroughs 
(1877),  5 Ch.  D.  at  p.  604,  which  was  pressed  upon  us  at 
the  argument.  That  was  as  follows : “ My  opinion  is 
that,  upon  the  true  construction  of  this  Act  of  Parlia- 
ment, whatever  could  have  been  done  in  Chambers  upon  a 
reference  as  to  title  under  a decree  where  the  contract  was 
established,  can  be  done  upon  proceedings  under  this  Act, 
and  that  what  this  Act  has  done  is  this : it  has  enabled  the 
parties  to  dispense  with  the  form  of  a bill  and  answer,  and 
at  once  to  put  themselves  in  Chambers  in  exactly  the 
same  position  in  which  they  would  have  been,  and  with 
all  the  rights  which  they  would  have  had,  under  the  old 
form  of  decree.”  That  language,  however,  I think,  must 
be  limited  by  what  was  said  during  the  course  of  the 
argument,  as  found  on  p.  603,  where  the  same  learned 
Judge  said  : “I  have  always  considered  that  the  Act  was 
intended  to  enable  the  Court  to  decide  in  a summary 
way,  without  a specific  performance  suit,  such  questions  as 
whether  a requisition  has  been  sufficiently  answered 
according  to  the  practice  of  conveyancers,  whether  a requi- 
sition is  precluded  by  the  conditions,  and  the  like,  but  not 
to  enable  the  Court  to  try  in  this  way  disputed  questions 
of  fact.” 

I therefore  examine. carefully  sec.  3 to  see  what  jurisdic- 
tion was  given  to  the  Court,  and  I find  that  an  application 
may  be  made  “in  respect  of  any  requisitions  or  objections,  or 
any  claim  for  compensation,  or  any  other  question  arising 
out  of  or  connected  with  the  contract  (not  being  a question 
affecting  the  existence  or  validity  of  the  contract);  and  the 
Judge  shall  make  such  order  upon  the  application  as  to 
him  appears  just,  by  a reference  to  the  Master  or  other- 
wise, and  shall  order  how  and  by  whom  all  or  any  of  the 
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costs  of  and  incidental  to  the  application  shall  be  borne 
and  paid.” 

The  scope  of  the  reference,  within  the  provisions  of  that 
section,  must  be  determined  by  the  order  made  upon  the 
application,  and  it  will  be  observed  that  this  order  did 
not  refer  anything  not  connected  with  the  making  of  title 
or  conveying  of  the  property. 

The  agreement  between  the  city  and  the  company  pro- 
vided that  the  city  would  “ obtain  such  title  to  the  alterna- 
tive site  as  will  enable  it  to  convey  same  to  the  Canadian 
Pacific,”  and  further  provided  for  the  leasing  to  the  com- 
pany of  the  alternative  site  for  successive  terms  of  fifty 
yearn  each,  during  all  time  to  come. 

When  this  provision  is  borne  in  mind,  the  meaning  of 
the  order,  as  it  seems  to  me,  will  be  more  clear.  The 
order  directed  as  follows  : “ This  Court  doth  order  that  the 
respondents  do  deliver  to  the  petitioners  an  abstract  of 
title  of  the  alternative  site  in  the  said  agreements  men- 
tioned, and  that  it  be  referred  to  James  S.  Cartwright, 
Esquire,  referee,  and  that  all  matters  as  to  time  of  delivery 
of  the  abstract,  the  sufficiency  thereof,  and  all  subsequent 
questions  arising  out  of  or  connected  with  the  title  to  the 
said  sites  and  the  carrying  out  of  the  agreement  respecting 
the  making  of  title  to  and  the  conveying  of  the  said 
alternative  site,  be  from  time  to  time  determined  by  the 
said  referee,  including  the  costs  of  the  said  reference,  sub- 
ject to  appeal.” 

This  language  is  perhaps  not  very  carefully  chosen,  if  I 
may  say  so,  although  the  parties  probably  quite  under- 
stood it  when  used,  carrying  into  it  knowledge  of  facts 
outside  of  the  words  of  the  order. 

The  expression  “ that  it  be  referred  to  James  S.  Cart- 
wright” probably,  grammatically,  has  reference  to  the 
abstract,  and  the  referee  is  directed  to  determine : (1)  All 
matters  as  to  time  of  delivery  of  the  abstract ; (2)  the 
sufficiency  thereof ; (3)  and  all  subsequent  questions  aris- 
ing out  of  or  connected  with  the  title  to  the  said  site,  and  the 
carrying  out  of  the  said  agreements  respecting  the  making 
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of  the  title  to  the  same ; (4)  the  conveying  of  the  said 
alternative  site,  which,  of  course,  must  include  the  settling 
of  the  conveyance  ; and  (5)  the  costs  of  the  reference. 

Now,  it  seems  to  me  that  those  words  are  simple  and 
easily  understood.  The  referee  is  to  determine  all  ques- 
tions of  title  and  whether  the  city  was  able  to  make  good 
title  to  the  property,  and,  secondly,  to  determine  all  ques- 
tions respecting  the  conveying  of  the  site.  Such  questions 
and  such  only,  it  seems  to  me,  were  referred  to  Mr. 
-Cartwright. 

The  order  does  not,  either  expressly  or  impliedly,  con- 
fer upon  the  referee  any  power  to  direct  the  payment  of 
rent  which  will  upon  the  face  of  the  lease,  when  settled, 
be  payable.  Nor,  indeed,  am  I able  to  see  that,  under  sec. 
3,  such  power  is  given  to  the  Court,  or  that  the  Court  is 
authorized  to  confer  it  upon  the  referee. 

When  the  lease  has  been  settled,  the  rights  of  the  parties 
will  appear  upon  the  face  of  the  document,  and  such 
rights,  it  seems  to  me,  must  then  be  enforced  in  the  ordi- 
nary way  by  action. 

None  of  the  cases  cited,  as  far  as  I have  been  able  to 
appreciate  them,  affords  any  authority  for  the  proposition 
that  an  order  for  the  payment  of  rent  under  the  lease  can 
be  made  in  a summary  way  under  the  Act ; and  the  lan- 
guage which  I have  quoted  from  In  re  Hargreaves  and 
Thompson’s  Contract  (1886),  32  Ch.  D.  454,  precludes  the 
introduction  into  the  section  or  the  order  of  anything  not 
clearly  stated  therein. 

Bacon,  V.-C.,  in  Re  Young  <$c  Harston’s  Contract  (1885), 
29  Ch.  D.  691,  was  quite  clear  that  a purchaser  who  had, 
under  his  contract,  erroneously  paid  the  vendor  interest  on 
the  purchase  money,  could  not  recover  it  by  summons  under 
sec.  9 of  the  Vendors  and  Purchasers  Act  of  1874,  but 
must  proceed  by  action  in  the  ordinary  way.  And  when 
this  case  was  heard  by  way  of  appeal,  reported  in  31  Ch. 
D.  168,  no  opinion  was  expressed  contrary  to  the  view 
entertained  by  the  learned  Vice-Chancellor,  counsel  for  the 
vendor  expressly  waiving  this  objection  to  the  jurisdiction 
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of  the  Court,  whereupon  the  Court  proceeded  to  give 
judgment  upon  the  question  raised. 

I am  therefore  of  the  opinion,  as  I have  already  stated, 
that  the  reference  to  Mr.  Cartwright  only  empowered  him 
to  determine  the  question  of  title  and  the  questions  re- 
specting the  form  and  execution  of  the  lease,  and  that 
there  was  no  power  in  the  referee  or  the  Court,  upon 
an  application  made  under  the  Vendors  and  Purchasers 
Act,  or  by  virtue  of  its  general  powers,  to  make  an  order 
in  the  matter  on  a summary  application  for  the  payment 
of  rent,  either  before  or  after  the  lease  has  been  settled 
and  executed,  or  settled,  or  executed,  but  that  upon  the 
terms  of  the  lease  being  settled,  the  enforcement  of  the 
payment  of  the  rent  and  of  the  other  provisions  must  be 
by  action. 

Thompson  v.  Ringer  (1881),  44  L.  T.  N.  S.  507,  was  relied 
upon  as  an  authority  for  the  proposition  that  such  relief  as 
is  sought  by  this  action  could  be  obtained  upon  summary 
application  under  the  Act.  But  it  seems  to  me  quite  clear 
that  it  does  not  so  decide.  The  order  made  in  that  case 
was  that  the  defendant  make  compensation,  the  contract 
being  one  for  the  sale  of  a lease  and  not  of  an  under-lease, 
or  that  he  should  obtain  an  assignment  of  the  outstanding 
reversion  of  ten  days  at  his  own  expense,  and  further, 
that  the  defendant  should  comply  with  certain  requisitions 
of  the  plaintiff,  and  pay  the  costs  of  the  application.  Such 
an  order  was  clearly  within  the  terms  of  the  section,  which 
authorized,  as  will  be  observed  from  referring  to  it,  an 
order  to  be  made  in  respect  of  any  requisitions  or  objec- 
tions or  any  claim  for  compensation  or  other  question 
arising  out  of  or  connected  with  the  contract.  And  all 
that  was  held  in  Thompson  v.  Ringer  was  that,  this  order 
having  been  made,  the  Court  could  enforce  it,  and  that  it 
was  not  necessary  to  bring  an  action  to  enforce  the  order. 
To  use  the  words  of  Bacon,  V.-C.,  “ This  order  exhausted 
all  the  subjects  thought  necessary  to  be  brought  to  the 
attention  of  the  Judge,  and  disposed  of  every  question. 
Why  does  not  the  purchaser  (the  plaintiff)  go  back  to 
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Chambers  and  tell  the  Judge  the  order  has  not  been  com- 
plied with.  There  is  no  reason  for  the  institution  of  this 
suit.” 

The  contract  here  is  for  a lease.  If  an  order  were  made 
under  the  Act  requiring  the  city  to  execute  the  lease,  and 
the  city  refused  to  execute  it,  no  doubt  the  Court  could 
enforce  its  order.  But  if  the  contention  of  the  company 
here  is  right,  that  the  Court  could  make  an  order,  on  sum- 
mary application,  for  payment  of  the  rent  or  the  perfor- 
mance of  the  covenants  and  conditions  in  the  lease,  then 
the  Court  must  have  that  jurisdiction  during  the  continu- 
ance of  the  term  ; and  from  time  to  time,  as  each  gale  of 
rent  falls  due,  an  application  could  be  made  by  the  lessor 
against  the  lessee,  a summary  application  under  the 
Vendors  and  Purchasers  Act,  for  an  order  for  the  payment 
of  rent,  or  indeed  for  the  performance  of  any  other 
obligation  contained  in  the  lease,  which  could  hardly  be 
contended. 

But  this  does  not,  I think,  dispose  of  the  question  of 
the  propriety  of  allowing  this  action  to  be  prosecuted 
pending  the  settling  of  the  conveyance. 

In  order  to  settle  the  conveyance,  the  date  of  the  in- 
strument must  be  determined  and  the  time  from  which 
the  rent  shall  be  payable,  and  whether  the  vendor  or  the 
purchaser  is  to  pay  taxes,  and  all  other  questions  arising 
out  of  the  contract  necessary  to  be  disposed  of  in  settling 
the  terms  of  the  lease.  And  when  these  questions  have 
been  thus  determined,  it  seems  to  me  there  will  be  nothing 
left  to  afford  an  answer  to  any  claim  that  may  exist  upon 
the  face  of  the  lease  by  the  lessor  against  the  lessee  ; and 
if  any  defence  exists  to  the  claim  for  payment  of  the  rent 
it  must  be  on  facts  outside  of  the  conveyance. 

If  this  action  should  be  allowed  to  proceed  contempor- 
aneously with  the  reference,  the  very  questions  which  I 
have  indicated,  if  there  is  any  serious  intention  to  raise 
them,  must  be  raised  and  determined  before  any  order  is 
made  for  payment  of  rent ; and  I do  not  think  it  would 
be  convenient  to  allow  the  action  to  proceed  until  the  lease 
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is  settled.  When  the  lease  is  settled  and  executed,  or  even 
before  it  is  .executed,  possibly,  if  the  company  will  not 
pay  the  rent  or  perform  its  covenants  and  the  agreements 
contained  in  the  lease,  then  the  action  should  be  allowed 
to  proceed  ; and  to  that  extent  I would  vary  the  order, 
not  staying  the  action  perpetually,  but  staying  it  until 
upon  application  to  be  made  to  the  Court  the  stay  shall  be 
removed. 

I have  not  lost  sight  of  the  argument  offered  on  behalf  of 
the  city  that  an  action  will  lie  on  an  agreement  for  a lease 
as  if  a lease  had  been  executed,  and  I am  assuming  such 
argument  to  be  valid.  Nor  have  I overlooked  the  argu- 
ment, also  on  behalf  of  the  city,  that  the  question  as  to 
whether  the  company  shall  pay  taxes  cannot  interfere 
with  the  payment  of  the  rent,  the  argument  being  that  if 
the  company  is  to  pay  taxes,  then  the  payment  will  be  the 
rent  plus  the  taxes  ; if  the  company  is  not  to  pay  taxes, 
then  the  amount  to  be  paid  will  be  the  rent  simply  with- 
out the  taxes ; and  so,  whether  the  company  is  or  is  not 
to  pay  taxes  cannot  lessen  the  amount  to  be  paid  for  rent. 
And  I am,  for  the  purpose  of  my  judgment,  accepting  such 
argument  as  valid,  and  not  further  considering  the  argu- 
ment advanced  by  the  company  in  answer  that  it  is  the 
duty  of  the  city  to  assess  the  property  so  as  to  formally 
tax  it,  even  though,  under  its  agreement  with  the  company,  - 
the  company  is  not  to  pay  the  taxes,  but  the  city  is  to 
credit  the  company  with  such  sum.  I do  not  further  con- 
sider this  argument,  because  it  seemed  to  me,  without 
giving  it  much  consideration,  that  the  answer  by  Mr. 
Robinson  was  a sufficient  one,  that  the  legislation  respect- 
ing the  agreement  removed  all  questions,  if  any  existed,  as 
to  the  city  being  required  to  make  a formal  assessment. 

I have  been  at  some  loss  to  understand  why  the  city  is 
pressing  its  right  to  go  on  with  this  action,  unless,  indeed, 
as  I think  was  perhaps  not  denied,  or,  it  may  be,  admitted, 
by  counsel  for  the  city,  that  it  was  desirous  of  having  the 
questions  in  dispute  between  the  parties  raised  in  an  action 
in  which  appeal  might  be  had,  if  necessary,  to  the  Privy 
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Council,  and  not  in  a proceeding  before  the  referee,  where 
the  right  of  appeal  is  said  to  be  limited,  and  where  the 
jurisdiction  of  the  referee  is,  as  counsel  for  the  city  argued, 
in  doubt. 

But  the  parties  having  accepted  the  order  of  reference 
and  having  acted  upon  it,  I think  that  such  questions 
cannot  now  be  considered  and  given  effect  to  upon  this 
appeal. 

I would,  therefore,  with  the  variation  I suggest,  dismiss 
the  appeal,  and  would  make  the  costs  in  the  cause  to  the 
defendant  in  any  event. 


Great  North-West  Central  It.  W.  Co.  v.  Stevens. 


Appeal — Leave — Refusal  by  Court  Below — Stay  of  Proceedings — Special 
Circumstances — Judicature  Act,  sec.  77. 

Leave  to  appeal  to  the  Court  of  Appeal  from  an  order  of  a Divisional 
Court  affirming  an  order  of  a J udge  in  Chambers,  which  set  aside  an 
order  of  a referee  in  Chambers,  whereby  the  proceedings  in  the  action 
were  stayed  pending  the  determination  of  an  action  in  England  brought 
by  some  of  the  present  defendants,  and  to  which  the  present  plaintiffs 
were  defendants,  was  refused  by  a Judge  of  the  Court  of  Appeal,  where 
such  leave  had  previously  been  refused  by  the  Court  whose  decision 
was  complained  of,  where  there  were  good  grounds  on  which  that  deci- 
sion could  be  supported,  where  none  of  the  special  circumstances  existed 
which  sec.  77  of  the  Judicature  Act  makes  essential,  and  there  were  no 
special  reasons  for  treating  the  case  as  exceptional. 

[March  8,  1899. — Maclennan , J.A.] 

Motion  by  the  defendants  Charles  It.  Stevens,  Frank 
B.  Bawtree,  Francis  H.  Stevens,  and  Harriet  Mansfield, 
for  leave  to  appeal  from  an  order  of  a Divisional  Court 
(Armour,  C.  J.,  and  Street,  J.),  affirming  an  order  of 
Falconbridge,  J.,  who  reversed  an  order  of  Mr.  Cart- 
wright, an  official  referee,  sitting  for  the  Master  in  Cham- 
bers, staying  proceedings  in  the  action,  on  the  ground  of 
the  pendency  of  another  action  in  England  brought  by 
some  of  the  present  defendants,  and  to  which  the  present 
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plaintiffs  were  parties  defendants.  The  Divisional  Court 
had  refused  an  application  for  leave  to  appeal  from  their 
order.  The  facts  are  stated  in  the  judgment. 

The  motion  was  heard  by  Maclennan,  J.A.,  in  Chambers, 
on  the  8th  March,  1899. 

W.  M.  Douglas,  for  the  applicants. 

E.  D.  Armour , Q.C.,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  same  day. 

Maclennan,  J.A. — Besides  a stay  of  proceedings,  the 
motion  in  Chambers  raised  a question  of  jurisdiction  and 
also  of  substitutional  service,  and  Mr.  Douglas  sought  to 
make  the  same  questions  on  this  motion ; but  I am  clear 
that  these  ought  not  to  be  allowed  to  be  agitated  further. 

The  ground  on  which  the  stay  of  proceedings  w^as 
granted  was  that  the  relief  sought  in  the  present  action 
could  be  obtained  in  the  action  in  England,  and  was 
involved  in  the  pleadings  in  that  action,  when  the  present 
action  was  commenced.  The  right  to  resort  to  the  Courts 
for  the  redress  of  wrongs  and  injuries  ought  not  to  be 
interfered  with  or  denied  except  in  very  clear  cases,  and 
with  the  greatest  caution ; and,  on  the  other  hand,  similar 
caution  ought  to  be  used  in  restricting  or  denying  the 
right  of  appeal,  and  the  door  of  this  Court  ought  not  to  be 
held  less  widely  open  than  the  Legislature  has  made  it. 
Section  77  of  the  Judicature  Act  declares  that  in  a case 
like  the  present  the  granting  or  refusing  of  leave  is  to  be 
in  the  discretion  of  the  Court  or  Judge  applied  to,  in  view 
of  all  the  circumstances ; but  shall  not  be  granted  unless, 
besides  being  in  the  opinion  of  the  Court  or  Judge  a 
proper  case  for  granting  such  leave,  there  be  found  in  the 
case  one  or  more  other  circumstances,  particularly  specified 
in  the  section.  The  first  question  then  is,  whether  I ought 
to  be  of  the  opinion  that  this  is  a proper  case  for  granting, 
leave,  and  if  so,  whether  any  of  the  other  essential  circum- 
stances mentioned  in  the  statute  exist.  Alter  full  consi- 
deration, I am  against  the  application  on  both  points. 
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The  stay  of  proceedings  which  is  sought  is  not  an  abso- 
lute and  unconditional  stay,  but  one  awaiting  the  determi- 
nation and  result  of  the  other  action.  The  order  does  not 
go  to  the  merits,  or  affect  the  ultimate  rights  of  the  parties, 
to  any  extent,  and  is  therefore  in  regard  to  a matter  of 
practice.  The  other  action  may  not  be  prosecuted  to  a 
hearing  or  to  judgment ; it  maybe  discontinued,  or  dis- 
missed for  want  of  prosecution,  in  which  case  the  present 
action  would  be  allowed  to  go  on,  and  the  present  plaintiffs 
would  have  been  unnecessarily  and  uselessly  delayed.  The 
plaintiffs  in  the  present  action  are  not  the  plaintiffs  in  the 
other  action,  but  defendants:  and  it  is  not  a case  of  plain- 
tiffs harassing  defendants  by  suing  them  in  more  than  one 
action  for  the  same  cause.  Nor  is  it  immaterial,  in  my 
judgment,  that  the  other  action  is  in  a foreign  domicil. 
But  what  I think  is  the  most  important  consideration  is 
this.  The  plaintiffs  in  the  other  action  sue  on  behalf  of 
themselves  and  all  other  bondholders,  and  their  claim  is  in 
respect  of  money  due  to  them  from  the  company,  for  which 
the  bonds  which  they  hold  are  said  to  be  their  security, 
and  the  object  of  the  action  is  to  obtain  payment  of  the 
debt.  To  that  action  the  company  set  up  various  defences, 
besides  the  invalidity  of  the  mortgage  and  of  the  bonds 
issued  thereunder.  Among  other  defences,  they  deny  the 
debt  altogether,  and  they  also  set  up  the  Statute  of  Limi- 
tations. Now,  if  the  plaintiffs  fail  to  establish  their  debt, 
or  if  the  defence  of  the  Statute  of  Limitations  succeeds,  the 
action  would  fail,  and  it  would  not  be  necessary  to  decide 
anything  about  the  validity  of  the  mortgage  or  of  the 
bonds,  which  it  is  the  object  of  the  present  action  to  have 
determined.  Besides  these  reasons,  it  is  not  unimportant 
that  the  Divisional  Court  has  also  been  applied  to  for 
leave,  and  has  refused  to  grant  it. 

What  I have  said  refers  altogether  to  the  action  in 
England.  But  it  was  also  contended  that  the  validity  of 
the  mortgage  and  the  bonds  is  also  attacked  in  another 
action,  which  was  also  pending  when  the  present  action 
was  commenced,  namely,  an  action  in  this  Province  of  the 
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Provincial  Trusts  Company  against  Stevens  and  others,  in 
which  the  railway  company  is  a defendant.  But  that 
action  also  is  for  the  recovery  of  a debt,  and  what  is 
claimed  is  not  that  the  bonds  are  void  to  all  intents,  but 
void  as  against  the  plaintiffs,  and  that  the  plaintiffs  are 
entitled  to  priority,  as  judgment  creditors.  Mr.  Douglas 
also  relied  on  the  fact  that  in  the  English  action  the  pre- 
sent plaintiffs  counterclaimed  for  the  delivery  up  and 
cancellation  of  the  £50,000  bonds  held  by  the  plaintiffs. 
That  counterclaim,  however,  is  confined  to  those  particular 
bonds,  and  claims  no  relief,  as  indeed  it  could  not,  in  res- 
pect of  the  remainder  of  the  bonds,  or  in  respect  of  the 
mortgage,  as  is  done  in  the  present  action. 

I am  therefore  of  opinion  that  I ought  to  refuse  the 
leave  asked  for,  not  being  able  to  form  an  opinion  that  it 
is  a proper  case  for  granting  leave,  and  not  finding  in  the 
case  any  of  the  special  circumstances  which  sec.  77  makes 
essential,  or  any  sufficient  special  reasons  for  treating  the 
case  as  exceptional. 
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Molsons  Bank  v.  Cooper  et  al. 

Costs— Set-off — Solicitor’s  Lien — Prejudice  of— Probable  Source  of 
Payment. 

The  plaintiffs,  having  recovered  judgments  for  large  sums  against  the 
defendants,  sought  to  set  off  such  sums,  pro  tanto,  against  certain  costs 
adjudged  to  be  paid  by  the  plaintiffs  to  the  defendants*  but  the  solici- 
tors for  the  defendants  asserted  a lien  for  their  costs  upon  the  judgment 
for  these  costs  recovered  by  their  clients  against  the  plaintiffs.  The 
defendants  themselves  were  worthless,  but  there  was  another  source 
from  which  it  was  probable  that  the  defendants’  solicitors  would  obtain 
payment  of  their  costs  : — 

Held , that  this  was  not  enough  ; if  the  solicitors  had  a certainty  of  being 
able  to  recover  their  costs  from  another  source,  the  set-off  could  be 
ordered,  because  the  lien  would  then  be  unnecessary  ; but  it  being 
merely  a probability,  the  set-off  could  not  be  ordered  without  its  oper- 
ating to  the  prejudice  of  the  solicitors’  lien,  for,  should  that  source 
fail,  the  lien  could  not  be  replaced  ; and  therefore,  under  Rule  1165,  the 
set-off  should  not  be  ordered. 

[March  2,  1899. — The  Master  in  Chambers .] 
[March  18,  1899. — Street,  J.] 

An  application  by  the  plaintiffs  for  an  order  permitting 
them  to  set  off  the  amount  of  their  judgments  against  the 
defendants,  pro  tanto,  against  certain  costs  awarded  to  the 
defendants  against  the  plaintiffs.  The  application  was 
made  in  eight  separate  actions  between  the  same  parties, 
and  also  in  the  matter  of  an  application  before  a County 
Court  Judge  under  the  Creditors’  Relief  Act.  The 
plaintiffs  had  recovered  judgments  in  the  first  five  actions 
against  the  defendants  for  large  sums  of  money,  amounting, 
after  giving  credit  for  all  available  payments  and  for  the 
costs  sought  to  be  set  off,  to  $ 30,000  and  upwards.  In  the 
three  remaining  actions  and  in  the  matter  under  the 
Creditors’  Relief  Act  costs  were  awarded  to  the  defen- 
dants against  the  plaintiffs,  amounting  to  $627.44  or 
thereabouts. 


The  motion  was  heard  by  the  Master  in  Chambers  on 
the  20th  February,  1899. 

Shepley,  Q.C.,  for  the  plaintiffs. 
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Aylesworth , Q.C.,  for  the  defendants’  solicitors,  opposed 
the  application  on  the  ground  that  they  were  entitled  to 
a,  lien  upon  the  judgments  of  the  defendants  for  costs 
against  the  plaintiffs. 

Judgment  was  delivered  on  the  2nd  March,  1899. 

The  Master  in  Chambers. — From  the  evidence  before 
me  it  appears  that  the  defendants  were  not  interested  in 
the  defences  in  which  costs  were  ordered  to  be  paid  by 
the  plaintiffs,  but  that  these  defences  were  in  reality  con- 
ducted on  behalf  of  the  executors  of  the  Smith  estate,  who 
were  large  creditors  of  the  defendants,  and  as  such  inter- 
ested in  reducing  the  plaintiffs’  claims  herein.  These 
executors,  through  their  solicitor,  retained  the  solicitors 
now  claiming  the  lien,  and  their  fees  were  guaranteed  by 
the  executors.  In  proceeding  with  two  appeals  from 
judgments  against  the  defendants  in  favour  of  the  plaintiffs, 
instead  of  paying  security  into  Court  for  the  costs  of  the 
appeals,  an  arrangement  was  arrived  at  between  the 
respective  solicitors  of  the  parties  whereby  the  undertaking 
of  the  solicitors  for  the  defendants  was  accepted  instead. 
The  defendants’  solicitors,  however,  in  order  to  secure  them 
against  their  personal  undertaking,  received  from  the 
executors  of  the  Smith  estate  two  sums  of  $400  each 
before  the  appeals  were  proceeded  with.  These  two  sums, 
with  the  exception  of  about  $51  paid  out  for  printing  the 
appeal  books,  are  still  in  the  hands  of  the  defendants’ 
solicitors. 

The  question  of  loss  of  lien  and  waiver  of  lien  has  been 
fully  argued  before  me,  as  well  as  the  right  to  order  a set- 
off under  the  circumstances.  After  consulting  the  author- 
ities cited  by  counsel  and  many  others,  I am  of  opinion 
that  the  contention  that  the  defendants’  solicitors  are  en- 
titled to  a lien  upon  the  judgments  for  costs  against  the 
plaintiffs,  to  the  amount  of  such  costs,  is  not,  under  the 
circumstances  surrounding  these  cases,  well  founded.  These 
solicitors  are  certainly  entitled  to  retain  the  amount  of 
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their  costs  out  of  the  funds  in  their  hands ; and  if  this  be 
done,  then  their  lien  upon  the  judgments  against  the 
plaintiffs  is  at  an  end.  Have  they  retained  this  fund  for 
the  purpose  of  paying  these  costs  ? It  appears  to  me  that 
they  have.  Mr.  Foy,  the  solicitor  of  the  executors  of  the 
Smith  estate,  retained  the  solicitors  who  claim  the  lien. 
It  was  he  who  gave  them  the  two  cheques  signed  by  these 
executors.  It  was  he  who,  on  behalf  of  the  executors, 
guaranteed  the  payment  of  their  costs,  and  it  is  he  who,, 
since  the  conclusion  of  the  litigation  between  the  parties* 
has  been  requesting  the  solicitors  to  have  the  present 
motion  disposed  of,  with  a view,  no  doubt,  of  having  the 
whole  matter  closed  up,  and  the  balance  of  the  fund  in  the 
hands  of  the  solicitors,  if  any,  returned  to  him. 

From  these  facts  I think  I am  justified  in  arriving  at 
the  conclusion  that  the  costs  of  the  defendants’  solicitors 
are  secured  to  them  by  the  fund  in  their  hands  : Stokes 
on  Liens  of  Attorneys,  p.  7,  sec.  9 : and  that,  therefore* 
their  lien,  if  any,  upon  the  judgments  against  the  plaintiffs 
is  gone  : In  re  Douglas  Norman  & Go.,  [1898]  1 Ch.  199. 

I am,  therefore,  of  opinion  that  justice  will  be  doue  by 
ordering  a set-off  as  asked,  with  the  exception  of  the 
County  Court  costs,  over  which  I have  no  jurisdiction  ; 
each  party  to  bear  their  own  costs  of  the  application. 

The  solicitors  who  acted  for  the  defendants  appealed 
from  this  decision,  and  their  appeal  was  argued  by  the 
same  counsel  before  Street,  J.,  in  Chambers,  on  the  13th 
March,  1899. 

Judgment  was  delivered  on  the  18th  March,  1899. 

Street,  J. — Under  the  very  positive  terms  of  Rule  1165, 
the  set-off  here  claimed  “ is  not  to  be  allowed  to  the  preju- 
dice of  the  solicitor’s  lien  for  costs.” 

I think  there  can  be  no  doubt  that,  apart  from  the 
question  of  the  $800  in  their  hands,  the  solicitors’  lien  did 
here  attach.  They  have  no  written  retainer  from  any 
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person,  and  so  there  is  room  for  question  upon  the 
material  before  me  as  to  whether  John  C.  Smith,  one  of 
the  defendants  in  the  action,  retained  them  alone,  or 
whether  he  retained  them  jointly  with  the  executors  of 
the  Smith  estate,  or  whether  the  executors  alone  retained 
them.  My  conclusion  from  the  evidence  is  that  the  re- 
tainer was  from  the  defendants,  acting  by  John  C.  Smith, 
and  the  executors,  acting  by  Mr.  Foy — a joint  retainer — but 
that  no  one  expected  the  defendants  to  contribute  to  the 
-costs  because  of  their  inability  to  do  so.  The  executors, 
however,  are  not  parties  to  this  motion,  and  their  solicitor, 
Mr.  Foy,  seems  to  consider  that  his  clients  did  no  more 
than  give  a verbal  guarantee  to  the  solicitors  that  their 
-costs  should  be  paid. 

The  solicitors  received  from  Mr.  Foy  the  $800  for  a 
specific  purpose,  viz.,  as  a guarantee  to  them  against  loss 
h>y  reason  of  the  undertaking  they  gave  to  the  plaintiffs’ 
solicitors  in  lieu  of  the  usual  security  upon  an  appeal.  It 
has  been  ever  since  at  the  credit  of  a special  account  in 
the  bank  where  it  was  originally  placed  to  answer  this 
purpose.  It  was  not,  therefore,  in  any  sense  a payment  to 
the  solicitors  on  account  of  their  costs,  and  has  never  been 
■so  applied,  and  it  may  be  demanded  back  or  assigned 
away,  now  that  the  specific  purpose  for  which  it  was 
handed  over  has  been  satisfied.  The  solicitors  have  never 
applied  to  any  one  for  payment  of  their  costs,  and  they 
are  wholly  unpaid. 

The  solicitors,  under  these  circumstances,  appear  to  me 
clearly  entitled  to  a lien  for  their  costs  upon  the  judgment 
recovered  by  the  defendants  for  costs  against  the  plaintiffs. 
If  the  plaintiffs  are  allowed  to  put  an  end  to  that  judg- 
ment by  applying  a part  of  the  debt  due  them  by  the 
defendants  in  payment  of  it,  this  lien,  of  course,  ceases  to 
exist,  and  the  solicitors  are  referred  to  their  clients,  who- 
ever they  may  be,  for  recovery  of  their  costs.  The  strong 
probability  is  that  they  would  recover  them  from  the 
executors,  but,  as  I have  said,  the  executors  are  not  parties 
to  these  proceedings,  and  recovery  from  them  cannot  be 
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assured.  I am  unable,  under  these  circumstances,  to  see 
how  I can  allow  the  set-off  without  such  set-off*  operating 
to  the  prejudice  of  the  lien  of  the  solicitors  for  their  costs. 
If  I were  able  to  refer  them  to  a certain  recovery  of  the 
amount  from  another  source,  then  I could  allow  the  set-off 
without  prejudice  to  them,  because  the  lien  would 
then  be  unnecessary  ; but  I can  do  no  more,  as  matters 
stand,  than  refer  them  to  an  extremely  probable  source, 
and  that  is  not  enough,  because,  should  that  source  fail,  I 
could  not  replace  the  lien. 

For  these  reasons  I am  of  opinion,  with  great  respect, 
that  the  order  of  the  learned  Master  in  Chambers  allow- 
ing  the  set-off  should  be  reversed  with  costs  here  and 
below. 


Re  Campbell. 

Infant — Maintenance — Contingent  Interest — Life  Insurance. 

An  order  was  made  for  payment,  out  of  a fund  in  Court  to  which  an  infant 
was  contingently  entitled,  of  an  allowance  for  his  maintenance,  upon 
security  being  given  by  way  of  life  insurance  for  the  benefit  of  those; 
who  would  be  entitled  upon  the  death  of  the  infant  under  full  age. 

Re  ArbucJde  (1866),  14  W.  R.  585,  followed. 

[February  24,  1899. — Falconbridge,  J.] 

This  was  an  application  by  Mary  Cameron,  the  mother 
of  Harry  Campbell,  an  infant,  for  an  order  for  payment 
to  her  of  an  allowance  out  of  a fund  in  Court  for  his 
maintenance,  under  the  following  circumstances. 

Duncan  N.  Campbell,  of  the  towTn  of  Ridgetown,  in  the 
county  of  Kent,  died  on  the  5th  September,  1893,  having 
made  his  will,  dated  the  3rd  August,  1893,  wherein,  after 
directing  his  debts,  etc.,  to  be  paid,  and  making  certain 
devises  and  bequests  to  his  wife  Mary  Campbell  (now 
Cameron)  and  to  certain  nephews  and  nieces,  he  made  the 
following  provision  for  his  son,  the  infant  Harry  Camp- 
bell : — “ I give,  devise,  and  bequeath  the  balance  of  my 
money  realized  from  my  estate  to  my  son  Harry  Campbell, 
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to  come  in  possession  of  the  same  when  he  becomes  the 
age  of  twenty-one  years  old,  but  should  he  die  before  that 
time,  then  I direct  my  executors  to  pay  the  balance  to  my 
nieces  and  nephews  so  each  will  share  alike.”  The 
testator  by  his  will  appointed  John  N.  Campbell  and 
Daniel  Campbell  his  executors.  Daniel  Campbell  renoun- 
ced probate,  and  probate  was  granted  on  the  18th  Novem- 
ber, 1893,  to  John  N.  Campbell,  who  administered  the 
estate  in  accordance  with  the  terms  of  the  will  and  passed 
his  accounts  on  the  6th  June,  1896,  whereupon  it  was 
found  that  there  was  in  his  hands  $2,812.87.  This  sum 
was  deposited  in  the  bank  until  the  15th  February,  1899, 
when  it,  together  with  interest  amounting  to  $267.13, 
was  paid  into  Court  to  the  credit  of  the  infant  under  an 
order  dated  the  13th  February,  1899,  obtained  upon  the 
application  of  the  executor  John  N.  Campbell. 

This  application  was  for  payment  out  of  Court  of  a sum 
to  cover  maintenance  of  the  infant  from  the  death  of  his 
father  in  1893  down  to  the  present  time,  and  for  future 
maintenance. 

The  application  was  made  before  Falconbridge,  J.,  in 
Chambers,  on  the  24th  February,  1899. 

Glute,  Q.C.,  for  the  applicant.  The  interest  of  the  infant 
under  the  will  of  his  father  being  contingent  on  his 
attaining  twenty-one,  and  some  of  the  legatees  over  (the 
nephews  and  nieces  of  the  testator)  being  infants,  and 
therefore  unable  to  consent  to  any  disposal  of  the  fund 
now  in  Court,  a scheme  of  life  insurance  is  proposed  to 
secure  the  legatees  over,  in  case  of  the  death  of  Harry 
Campbell  under  twenty-one.  The  precedent  for  this 
scheme  is  to  be  found  in  Re  Arbuckle  (1866),  14  W.  R. 
535,  approved  in  Re  Tanner  (1884),  53  L.  J.  Ch.  1108.  I 
refer  also  to  Simpson  on  Infants,  2nd  ed.,  p.  309 ; Seton 
on  Judgments  and  Orders,  5th  ed.,  p.  855,  and  cases  there 
collected. 

J.  HosJcin,  Q.C.,  official  guardian,  for  the  infants,  did 
not  oppose  the  application. 
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Falconbridge,  J.,  approved  of  the  scheme  as  agreed 
upon,  and  directed  that  an  order  should  be  issued  as  in  Re 
Arbuckle,  according  to  the  form  given  in  Seton,  5th  ed., 
p.  849. 

Allowance  for  past  maintenance  ordered  to  extent  of 
accrued  interest. 


Re  Simpson  and  Clafferty. 


Appeal— County  Court  Judge — Order  of— R.  S.  O.  ch.  1A7,  sec.  30 — R.  8.  0. 
ch.  78,  sec.  38 — R.  S.  0.  ch.  55,  sec.  52— Persona  designata. 

By  sec.  30  of  the  Assignments  Act,  R.  S.  O.  ch.  147,  an  assignee  for  the 
benefit  of  creditors  is  enabled  to  take  the  proceedings  authorized  by 
sec.  32  of  the  Creditors’  Relief  Act,  R.  S.  0.  ch.  78,  and,  if  he  does 
so,  the  provisions  of  secs.  32  and  33  of  that  Act  are  to  apply,  mutatis 
mutandis,  to  proceedings  for  the  distribution  of  moneys  and  determin- 
ation of  claims  arising  under  an  assignment : — 

Held,  that  an  order  of  a County  Court  Judge  dismissing  an  application 
by  a claimant,  under  sec.  30,  to  vary  the  scheme  of  distribution  made 
by  the  assignee  of  a debtor,  was  made  by  him  as  persona  designata, 
and  there  was  no  appeal  therefrom  either  by  virtue  of  sec.  38  of  the 
Creditors’  Relief  Act,  or  of  sec.  52  of  the  County  Courts  Act,  R.  S.  O. 
ch.  55,  or  otherwise. 

In  re  Pacquette  (1886),  11  P.  R.  463,  and  In  re  Young  (1891),  14  P.  R. 
303,  approved  and  followed. 

In  re  Waldie  and  Village  of  Burlington  (1886),  13  A.  R.  104,  distinguished. 

[March  21,  1899. — Divisional  Court.] 

An  appeal  by  James  Simpson,  claimant,  from  an  order 
of  the  Judge  of  the  County  Court  of  Brant  of  the  7th 
December,  1898,  dismissing  the  appellant’s  application  for 
an  order  to  vary  the  scheme  of  distribution  made  by  the 
assignee  for  the  benefit  of  creditors  of  one  Clafferty,  under 
sec.  30*  of  the  Act  respecting  assignments  and  preferences,. 

*30. — (l)  The  assignee  may,  if  he  deems  it  advisable  so  to  do,  take  the 
proceedings  authorized  by  section  32  of  the  Creditors’  Relief  Act  to  be 
taken  by  a sheriff,  and  in  that  case  sections  32  and  33  of  the  said  Act 
shall  apply  to  proceedings . for  the  distribution  of  moneys  and  determina- 
tion of  claims  arising  under  an  assignment  made  under  this  Act,  with  the 
substitution  of  “assignee”  for  “sheriff”  where  it  occurs  in  said  section 
32  ; and  the  substitution  of  “according  to  law”  for  “as  directed  by  this 
Act,”  where  these  words  occur  in  said  section  32 ; but  this  section  shall 
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R.  S.  0.  ch.  147,  by  enforcing  the  appellant's  claim  to  rank, 
as  a preferred  creditor,  on  the  estate  of  Clafferty  for  rent 
and  taxes  of  the  premises  in  which  Clafferty  carried  on 
business,  of  which  the  appellant  was  landlord. 

The  appeal  came  on  for  hearing  before  a Divisional 
Court  composed  of  Meredith,  C.  J.,  and  Rose,  J.,  on  the 
2nd  March,  1899. 

Wilkes,  Q.C.,  for  the  respondent,  the  assignee,  objected 
that  no  appeal  lay  because  the  order  was  made  by  the 
Judge  as  persona  designates. 

Watson,  Q.C.,  for  the  appellant. 

The  appeal  was  heard  on  the  merits,  subject  to  the 
objection. 

The  judgment  of  the  Court  was  delivered  on  the  21st 
March,  1899,  by 

Meredith,  C.  J. — We  are  of  opinion  that  the  objection 
taken  to  the  jurisdiction  of  the  Court  to  hear  the  appeal  is 
well  founded. 

Mr.  Watson  argued  that  the  effect  of  sec.  30  of  R S.  O. 
eh.  147  is  to  make  the  order  of  the  County  Court  Judge 
appealable  under  sec.  38* *  of  the  Creditors’  Relief  Act, 


not  be  construed  to  relieve  the  assignee  from  mailing  to  each  creditor  the 
abstract  and  other  information  required  by  section  29  of  this  Act  to  be 
sent  to  creditors,  so  far  as  the  same  is  not  contained  in  the  list  sent  by 
him  under  section  32  aforesaid. 

(2)  The  Judge  of  the  County  Court  of  the  county  wherein  the  debtor 
at  the  time  of  the  assignment  resided  or  carried  on  business  shall  be 
the  Judge  to  whom  applications  under  this  section  shall  be  made. 

*38.  If  any  party  to  any  contestation,  matter  or  thing  upon  which  a 
Judge  has  made  or  rendered  any  final  order  or  judgment,  is  dissatisfied 
with  such  order  or  judgment,  and  the  same  is  in  respect  to  a question 
involving  a sum  greater  than  $100,  he  may  appeal  therefrom  to  a 
Divisional  Court  of  the  High  Court,  subject  to  the  like  practice,  as 
nearly  as  may  be,  as  is  from  time  to  time  in  force  in  respect  of  appeals 
from  a County  Court  or  Judge,  unless  and  until  Rules  establishing  a 
different  practice  shall  be  made  under  the  provisions  of  sections  122  and 
125  of  the  Judicature  Act,  which  shall  apply  to  this  Act. 
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R.  S.  0.  ch.  78,  but  we  do  not  think  that  such  an  effect  can 
be  given  to  the  section. 

It  enables  the  assignee  to  take  the  proceedings  author- 
ized by  sec.  32  of  the  Creditors’  Relief  Act,  and  provides 
that  if  he  does  so,  the  provisions  of  secs.  32  and  33  of  that 
Act  shall  apply,  mutatis  mutandis,  “ to  proceedings  for 
the  distribution  of  moneys  and  determination  of  claims 
arising  under  an  assignment  made  under  this  Act.” 

Section  32  of  the  Creditors’  Relief  Act  provides  for  the 
preparation  by  the  sheriff  of  a statement  shewing  the 
distribution  he  purposes  to  make  of  the  moneys  levied  by 
him,  and  also  provides  machinery  for  making  and  deter- 
mining objections  to  the  statement,  giving  to  the  Judge  of 
the  County  Court  power  to  determine  any  question  in 
dispute  in  a summary  manner  or  to  direct  an  issue  or 
action  for  the  trial  of  it. 

Section  33  provides  for  the  Judge  giving  directions  as  to 
parties  and  trials  so  as  to  avoid  unnecessary  proceedings, 
and  enables  him  to  deal  with  the  question  of  costs,  and  to 
direct  by  whom  and  how  they  shall  be  paid. 

Nothing  is  said  in  sec.  32  or  33  as  to  appeal,  but  it  is  by 
sec.  38  that  a limited  right  of  appeal  is  given  from  the 
decision  of  the  Judge  under  sec.  32.  Whether  the  right  of 
appeal  was  excluded  in  applying  the  provisions  of  the 
Creditors’  Relief  Act  to  ch.  147  by  design,  or  whether  it  is 
casus  omissus,  it  is  unnecessary  to  consider,  for  it  is  clear 
that  it  is  impossible  to  interpret  the  language  used  in 
sec.  30  so  as  to  introduce  into  cb.  147  the  provisions  of 
sec.  38  of  the  Creditors’  Relief  Act — all  that  is  introduced 
is  the  provisions  of  secs.  32  and  33  of  the  latter  Act. 

But  then  it  was  argued  that  sec.  52  of  the  County 
Courts  Act,  R.  S.  O.  ch.  55,  gives  the  right  of  appeal. 
That  section  provides  that  an  appeal  shall  lie  to  a 
Divisional  Court  “ at  the  instance  of  an}?'  party  to  a cause 
or  matter  from  every  decision  made  by  a Judge  of  a 
County  Court  under  any  of  the  powers  conferred  upon 
him  by  any  Rules  of  Court  or  any  statute,  unless  provision 
is  therein  made  to  the  contrary  ; * * and  from  every 
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decision  or  order  made  in  any  cause  or  matter  disposing  of 
any  right  or  claim,  provided  always  that  the  decision  or 
order  is  in  its  nature  final  and  not  merely  interlocutory.” 
Sub-section  2 provides  that  the  section  is  not  to  apply 
where  jurisdiction  is  given  to  the  Judge  of  the  County 
Court  as  persona  designata. 

It  was  decided  by  the  late  Sir  Adam  Wilson  in  In  re 
Pacquette  (1886),  11  P.  R.  463,  that  the  Judge  of  the  County 
Court  acting  under  the  authority  of  48  Yict.  ch.  26  (0.), 
except  perhaps  when  acting  under  sec.  11,  now  sec.  31  (the 
original  Act  which  is  consolidated  with  the  amendments 
to  it  as  ch.  147,  R.  S.  O.),  does  not  exercise  the  powers  of 
the  County  Court,  but  an  independent  statutory  jurisdic- 
tion as  persona  designata. 

In  re  Pacquette  was  approved  and  followed  by  Mr. 
Justice  Street  in  1891  : In  re  Young  (1891),  14  P.  R.  303. 

These  cases,  if  rightly  decided,  are  of  course  conclusive 
against  the  appellant’s  contention,  but  their  authority  was 
attacked,  and  the  remarks  of  Mr.  Justice  Osier  in  In  re 
Waldie  and  Village  of  Burlington  (1886),  13  A.  R.  104, 
at  p.  112  et  seq.,  were  referred  to  as  opposed  to  what  was 
decided  in  them.  We  think,  however,  that  they  were 
rightly  decided.  The  language  of  the  statute  which  Mr. 
Justice  Osier  was  considering  differs  from  that  of  the 
provisions  we  are  dealing  with,  and  more  resembles  the 
language  of  sec.  11  of  48  Yict.  ch.  26,  to  which  reference 
has  been  made. 

There  have  been  two  revisions  of  the  statutes  since  the 
decision  in  In  re  Pacquette , and  it  is  reasonable,  I think, 
to  assume  that  the  fact  that  the  Act  has  not  been  amended 
so  as  to  give  the  right  of  appeal  indicates  that  Sir  Adam 
Wilson’s  interpretation  accords  with  the  real  intention  of 
the  Legislature. 

The  appeal  must  therefore  be  quashed  with  costs. 


Rose,  J. — I concur. 
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Mijrphy  v.  Phcenix  Bridge  Company  et  al. 


Writ  of  Summons — Service  on  Foreign  Corporation — Business  Within 
Ontario — Servant — Agent — Rule  159. 

A foreign  corporation  engaged  in  building  bridges,  which  were  partly  in 
Ontario,  had  a temporary  office  in  Ontario,  in  which  their  foreman, 
and  a man  under  his  immediate  direction  and  control  and  subject  to 
dismissal  by  him,  whose  duty  is  was  to  keep  the  time  of  the  men 
employed  in  the  work  and  to  pay  their  wages,  attended  to  the  office 
part  of  their  duties.  The  corporation  sent  this  man  money,  which  he 
deposited  in  a bank  in  Ontario  to  his  own  credit,  and  chequed  it  out 
for  wages  and  for  other  purposes  of  the  corporation.  After  the  work 
had  been  suspended  and  the  foreman  had  left,  this  man  was  in  Ontario, 
under  directions  from  the  corporation  “to  clean  up  everything,”  and 
while  so  there  was  served  with  the  writ  of  summons  in  an  action  for 
negligence  in  the  erection  of  one  of  the  bridges  outside  of  Ontario. 
Upon  being  examined  as  a witness  by  the  plaintiffs  he  said  that  he 
was  the  chief  clerk  in  Ontario,  though  there  “ wasn’t  much  clerkship 
about  it:” — 

Held , that  he  was  a person  transacting  business  for  the  company,  within 
the  meaning  of  Rule  159,  and  was  to  be  deemed  an  agent  thereof  ; and 
the  service  was  effective. 

Decision  of  Meredith,  C.J.,  reversed. 

[February  23,  1899. — The  Master  in  Chambers.'] 
[March  25,  1899. — Meredith , C.J.] 

[April  10,  1899. — Divisional  Court.] 


Motion  by  the  defendants  the  Phoenix  Bridge  Company 
for  an  order  setting  aside  the  writ  of  summons  and  service 
thereof  made  upon  one  Michael  Kelly.  The  applicants 
were  a foreign  corporation.  The  writ  was  served  in 
Ontario  upon  Kelly,  who  was  in  the  employment  of  the 
applicants,  and  the  question  upon  the  motion  was  whether, 
under  the  circumstances  mentioned  in  the  judgments,  he 
was  a person  who  could  be  served  for  the  corporation, 
within  Buie  159,  which  is  as  follows  : — 

159. — Where  a corporation  is  a party  to  a cause  or 
matter,  a writ  of  summons  * * may  be  served  on  the 

mayor,  warden,  reeve,  president,  or  other  head  officer,  or 
on  the  township,  town,  city  or  county  clerk,  or  on  the 
cashier,  treasurer  or  secretary,  clerk  or  agent  of  such  cor- 
poration, or  of  any  branch  or  agency  thereof  in  Ontario ; 
and  every  person  who,  within  Ontario,  transacts  or  car- 
ries on  any  of  the  business  of,  or  any  buskiess  for,  any 


XVIII.] 


MURPHY  V.  PHCENIX  BRIDGE  CO. 


407 


corporation  whose  chief  place  of  business  is  without  Onta- 
rio, shall,  for  the  purpose  of  being  served  as  aforesaid,  be 
deemed  the  agent  thereof. 

The  motion  was  heard  by  the  Master  in  Chambers  on 
the  2nd  February,  1899. 

W.  H.  Blake,  for  the  applicants. 

Mulvey,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  23rd  February,  1899. 

The  Master  in  Chambers. — The  facts  appear  to  be 
that  the  defendants  moving  erected  the  superstructure  of 
a bridge  at  or  near  Cornwall,  from  the  Canadian  to  the 
American  side,  over  the  St.  Lawrence  river ; that  a portion 
of  the  bridge  collapsed,  and  a son  of  the  plaintiffs  was 
killed  or  drowned  in  consequence.  He  was  at  the  time 
working  for  these  defendants,  and  lived  in  Cornwall  during 
such  employment. 

The  plaintiffs  have  issued  a writ  against  these  defendants 
and  others  for  damages  for  the  death  of  their  son.  I under- 
stand that  at  least  one  of  the  defendant  companies  is  a 
Canadian  company.  The  defendants  moving  are  a 
foreign  corporation.  The  service  of  the  writ  is  sought  to 
be  set  aside  on  the  ground  that  the  person  served  was  not 
a person  in  charge  of  the  defendants’  business,  and  that 
these  defendants  were  not  carrying  on  business  in  Ontario, 
and  therefore  the  writ  was  improperly  issued  and  served. 

It  is  admitted  that  the  defendants  had  a small  building 
erected  by  them  for  the  use  of  their  foreman,  etc.,  on  the 
Canadian  side,  and  I think  it  may  be  safely  held  that 
some  of  the  workmen  on  the  erection  of  the  bridge  were 
employed  on  the  Canadian  side.  The  person  served  with 
the  writ  of  summons  was  the  only  person  in  charge  of  this 
building  at  the  time  of  such  service.  He  paid  the  men 
employed  by  the  defendants  on  the  Canadian  side,  and 
also  all  liabilities  incurred  on  this  side  by  the  defendants. 
In  my  opinion,  he  is  a person  who,  under  Rule  159,  comes 
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within  the  description  of  a person  who,  within  Ontario, 
transacts  or  carries  on  any  of  the  business  of,  or  any  busi- 
ness for , any  corporation  whose  chief  place  of  business  is 
without  Ontario.  Our  Rule  is  wider  in  this  respect  than 
the  English  Rule. 

I must  therefore  hold  that  the  service  of  the  writ  on 
Kelly  was  proper.  So  far  as  the  right  to  bring  the  action 
against  the  defendants  on  account  of  the  accident  being 
alleged  to  have  occurred  in  a foreign  country  is  concerned, 
that  I think  should  not  be  disposed  of  on  a summary 
application. 

The  defendants  will  therefore  have  liberty  to  enter  a 
conditional  appearance.  Costs  in  the  cause. 


The  defendants  the  Phoenix  Bridge  Company  appealed 
from  the  decision  of  the  Master,  and  their  appeal  was 
argued  by  the  same  counsel  before  Meredith,  C.  J.,  in 
Chambers,  on  the  10th  March,  1899. 

Judgment  was  delivered  on  the  25th  March,  1899. 

Meredith,  C.  J. — Appeal  by  the  defendants  the  Phoenix 
Bridge  Company  from  an  order  of  the  Master  in  Chambers 
refusing  to  set  aside  “ the  writ  of  summons  herein  and  ser- 
vice thereof  made  upon  one  Michael  Kelly 

The  appellant  is  a foreign  corporation,  and  contracted 
with  the  New  York  and  Ottawa  Company  for  .the  fur- 
nishing and  erecting  of  the  superstructure  of  two  bridges 
over  the  river  St.  Lawrence,  near  Cornwall,  one  of  the 
bridges  and  a part  of  the  other  being  erected  in  Canadian 
territory  ; and  the  action  is  brought  against  the  appellant 
and  three  other  companies  to  recover  damages  for  the  kill- 
ing of  the  plaintiffs’  son,  who  was  an  employee  of  the 
appellant,  by  the  alleged  negligence  of  the  defendants,  or 
some  of  them,  in  the  erection  of  one  of  these  bridges. 

Kelly,  upon  whom  the  writ  was  served,  was  an  employee 
of  the  appellant,  and  his  duty  was  to  keep  a record  of  the 
time  of  the  men  employed  on  the  work  and  to  pay  their 
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wages  ; and,  to  enable  him  to  do  this,  the  appellant  sent  to 
him  the  necessary  money,  which  he  deposited  to  his  own 
credit  in  a bank  at  Cornwall ; besides  the  wages,  he  occas- 
ionally, under  the  direction  of  the  foreman  of  the  work,  paid 
out  of  this  money  other  moneys  on  account  of  his  em- 
ployer. Kelly  was  under  the  immediate  direction  and 
control  of  and  subject  to  dismissal  at  the  will  of  the  fore- 
man who  engaged  the  men.  The  appellant  had  a temporary 
office  on  the  Canadian  side  of  the  river,  upon  which  there 
was  a sign  with  the  words  “ Office  Phoenix  Bridge  Com- 
pany ” placed  over  the  door.  In  this  office  the  foreman 
and  Kelly  attended  to  the  office  part  of  their  duties.  Owing 
to  the  accident  which  caused  the  death  of  the  deceased, 
work  upon  the  bridge  was  suspended  at  the  time  the  writ 
was  served,  the  foreman  had  left,  and  all  the  men  had  been 
discharged.  The  foreman  left  on  the  19th  December,  and 
the  writ  was  served  on  Kelly  on  the  20th  of  the  same 
month. 

Since  the  foreman  left,  Kelly  has  been  at  Cornwall  off 
and  on  under  directions  from  the  appellant  “ to  clean 
up  everything,”  and  return  to  the  headquarters  of  the 
company  as  soon  as  he  could  do  so.  What  was  meant  by 
“ clean  up  everything  ” is  not  explained,  but,  as  no  men 
were  employed  after  the  foremen  left,  there  was  probably 
little  or  nothing  to  do,  unless  it  might  be  to  pay  some  out- 
standing liability  of  the  appellant. 

The  learned  Master  was  of  opinion  that  Kelly  was  an 
agent  of  the  appellant  within  the  meaning  of  Con.  Buie 
159,  and  that  service  was  properly  effected  by  serving  him. 

The  Buie  is,  no  doubt,  as  the  Master  in  Chambers  points 
out>  wider  in  its  terms  than  the  corresponding  Buie  of  the 
English  Judicature  Act  (Order  9,  Buie  8),  but  it  is  never- 
theless to  be  observed  that  it  contemplates  that  service 
must  be  made  on  an  agent  of  the  corporation,  and  that 
the  language  of  it  upon  which  the  plaintiffs’  counsel  relied 
is  descriptive  of  the  persons  who  are  to  be  deemed  agents 
within  the  meaning  of  its  provisions.  The  words  are  : 
“ And  every  person  who,  within  Ontario,  transacts  or  car- 
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ries  on  any  of  the  business  of,  or  any  business  for,  any 
corporation  whose  chief  place  of  business  is  without  Onta- 
rio, shall,  for  the  purpose  of  being  served  as  aforesaid,  be 
deemed  the  agent  thereof.” 

The  earlier  part  of  the  Rule  provides  for  service  being 
effected  on  certain  officers,  including  “ the  clerk  or  agent  ” 
of  a corporation,  or  “ of  any  branch  or  agency  thereof  in 
Ontario.” 

It  appears  to  me  that  the  admittedly  very  wide  terms 
of  the  latter  part  of  the  Rule,  read  in  the  light  of  the  ear- 
lier part  of  it,  must  be  read  with  some  qualification ; they 
can  scarcely  have  been  intended  to  include  every  servant 
of  a corporation  doing  any  act,  however  trivial  or  unim- 
portant it  might  be,  in  the  course  of  the  business  of  the 
corporation,  and  must,  I think,  be  limited  to  acts  done  by 
one  occupying  a position  analogous  to  that  of  agent,  and 
having  the  charge  or  direction  of  the  business  which  he 
transacts  or  carries  on  for  the  corporation.  If  I am  right 
in  this  view,  Kelly  is  not  a person  who  is  to  be  deemed  an 
agent  of  the  appellant.  He  was  a mere  servant,  acting 
under  the  direction  and  control  of  the  foreman  and  sub- 
ject to  dismissal  by  him,  as  I have  already  said.  It  was 
the  foreman  and  not  Kelly  who  transacted  or  carried  on 
business  for  the  appellant  in  Ontario,  if  either  of  them 
may  be  said  to  have  done  so  within  the  meaning  of  the 
Rule,  as  to  which,  except  as  to  Kelly,  I express  no  opinion. 

It  is  true  that  when  the  writ  was  served  on  Kelly  his 
work  under  the  foreman  had  come  to  an  end  ; but,  unless 
a messenger  sent  by  the  appellant  to  Ontario  to  pay  any 
of  its  outstanding  liabilities  is  to  be  deemed  an  agent 
within  the  meaning  of  the  Rule,  and  I do  not  think  he 
can  be,  I am  unable  to  understand  how  Kelly  can  be 
treated  as  the  appellant’s  agent  because  of  his  being  direct- 
ed “to  clean  up  everything.” 

I have  the  less  hesitation  in  coming  to  the  conclusion 
that  Kelly  is  not  an  agent,  because,  as  I understood  it  to 
be  conceded  on  the  argument,  the  plaintiffs’  cause  of  action, 
if  he  has  any  against  the  appellant,  is  not  founded  on  a 
tort  committed  in  Ontario. 


XVIII.] 


MURPHY  V.  PHCENIX  BRIDGE  CO. 


411 


The  appeal  is  allowed,  and  the  order  of  the  Master  in 
Chambers  is  discharged,  and  in  lieu  thereof  an  order  will 
be  made  setting  aside  the  service  of  the  writ,  with  costs  of 
the  application  and  of  the  appeal  to  the  appellant  in  any 
event. 

The  setting  aside  of  the  service  of  the  writ  will  not,  of 
course,  prevent  the  plaintiffs  proceeding  under  Con.  Rule 
162  ( g ),  if  they  can  bring  their  case  within  the  provisions 
of  that  Rule. 

The  plaintiffs  appealed  from  this  decision,  and  their 
appeal  was  heard  by  a Divisional  Court  composed  of 
Armour,  C.J.,  and  Street,  J.,  on  the  10th  April,  1899. 

Mulvey,  for  the  plaintiffs,  cited  Badcock  v.  Cumberland 
Gap  Park  Co.,  [1893]  1 Ch.  362  ; La  Bourgogne,  [1899] 
P.  1 ; Howland  v.  Insurance  Co.  of  North.  America 
(1895),  16  P.  R.  514  ; Tytler  v.  Canadian  Pacific  B.  W. 
Co.  (1898),  29  0.  R.  654 ; Globe  Printing  Co.  v.  Hilltop 
Gold  Mining  Co.  (1897),  33  C.  L.  J.  771. 

W.  H.  Blake , for  the  defendants  the  Phoenix  Bridge 
Company,  referred  to  Haggin  v.  Comptoir  dJEscompte  de 
Paris  (1889),  23  Q.  B.  D.  519  ; Article  in  12  Harvard  Law 
Review,  p.  1. 

Armour,  C.J.  (at  the  close  of  the  argument) — By  Con. 
Rule  159,  where  a corporation  is  a party  to  a cause 
or  matter,  the  writ  of  summons  or  other  document  by 
which  the  cause  or  matter  is  commenced  may  be  served 
on  the  mayor,  warden,  reeve,  president,  or  other  head 
officer,  or  on  the  township,  town,  city  or  county  clerk,  or 
on  the  cashier,  treasurer,  or  secretary,  clerk  or  agent  of 
such  corporation,  or  of  any  branch  or  agency  thereof  in 
Ontario.  And  the  Rule  goes  on  to  define  the  term  “ agent  ” 
as  used  in  the  Rule  as  “ every  person  who,  within  Ontario, 
transacts  or  carries  on  any  of  the  business  of,  or  any  busi- 
ness for,  any  corporation  whose  chief  place  of  business  is 
without  Ontario.”  This  defendant  corporation  had  a con- 
tract for  the  construction  of  a bridge  for  the  Ottawa  and 
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New  York  Railway  Company  across  the  St.  Lawrence, 
near  Cornwall,  and  found  it  necessary  for  their  conveni- 
ence to  build  an  office  at  the  Canadian  end  of  the  bridge, 
upon  which  was  the  sign  “ Office  of  the  Phoenix  Bridge 
Company.”  They  also  deemed  it  necessary  for  the  trans- 
action of  their  business,  so  far  as  paying  their  men  and 
paying  for  necessary  supplies,  timber,  etc.,  were  concerned, 
to  have  a man  there  for  that  purpose,  and  they  sent  a man 
there  named  Kelly,  who  had  been  in  their  employment  for 
some  seven  or  eight  years,  and  from  time  to  time  remitted 
money  to  him,  which  he  deposited  to  his  own  credit  in  a 
bank  in  Cornwall,  and  paid  it  out  from  time  to  time  as 
occasion  required  in  payment  of  men’s  wages,  whose  time 
be  also  kept,  and  in  payment  for  timber  supplied  to  the 
defendant  corporation.  Under  these  circumstances,  I am 
of  the  opinion  that  Kelly  was  a person  transacting  busi- 
ness for  the  defendant  corporation  within  the  meaning  of 
the  Rule,  and  was  to  be  deemed  an  agent  thereof,  and  that 
the  writ  of  summons  was  properly  served  upon  him. 

Street,  J.  —I  agree.  I put  my  judgment  on  the  ground 
that  there  was  an  office  of  the  company  at  Cornwall ; that 
Kelly  states  his  title  to  be  “ chief  clerk  ” of  the  company 
there* ; that  the  company’s  money  for  the  payment  of 
wages  was  remitted  direct  to  him,  kept  by  him  in  the 
bank  in  his  own  name,  drawn  by  him  on  his  own  cheques, 
and  disbursed  by  him  on  the  company’s  account. 

[Leave  to  appeal  to  the  Court  of  Appeal  was  granted  on  the  25th 
April,  1899.] 


* Kelly  was  examined  by  the  plaintiffs  as  a witness  upon  the  pending 
motion,  and  was  asked  by  the  plaintiffs’  counsel:  “The  style  of  your 
employment  was  chief  clerk  of  the  company  at  Cornwall,  was  it  not  ? ” 
To  which  he  answered  : “ Well,  yes.  There  is  not  much  clerkship  about 
it ; got  to  get  out  and  hustle.  ” 
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Jamieson  v.  London  and  Canadian  L.  & A.  Co. 

Appeal  Bond — Defect  in  Form — Uncertainty — Disallowance. 

A bond  filed  as  security  for  costs  of  an  appeal  to  the  Supreme  Court  of 
Canada  stated  that  the  sureties  were  jointly  and  severally  held  and 
jointly  bound,  instead  of  firmly  bound,  and  “ we  bind  ourselves  and 
each  of  us  by  himself,”  instead  of  binds  himself  : — 

Held , that  it  must  be  disallowed  for  uncertainty  as  to  whether  it  could 
be  properly  construed  as  a joint  and  several  bond. 

[March  20,  1899. — Osier , J.  A.] 

Motion  by  the  plaintiff  for  an  order  allowing  the  bond 
hied  by  him  as  security  for  the  costs  of  his  appeal  to  the 
Supreme  Court  of  Canada  from  the  judgment  of  the  Court 
of  Appeal  pronounced  on  the  14th  March,  1899,  and 
allowing  the  appeal  accordingly. 

The  bond  filed  was  as  follows  : 

“ Know  all  men  by  these  presents  that  we  * * are 

jointly  and  severally  held  and  jointly  bound  unto  the 
London  and  Canadian  Loan  and  Agency  Company 
(Limited)  in  the  penal  sum  of  five  hundred  dollars,  for 
which  payment  well  and  truly  to  be  made  we  bind  our- 
selves and  each  of  us  by  himself,  our  and  each  of  our 
heirs,  executors,  and  administrators,  firmly  by  these 
presents.” 

The  motion  was  heard  by  Osler,  J.  A.,  in  Chambers,  on 
the  18th  March,  1899. 

W.  H.  Irving , for  the  plaintiff. 

Arnoldi,  Q.C.,  for  the  defendants. 

Judgment  was  delivered  on  the  20th  March,  1899. 

Osler,  J.  A. — The  bond  must  be  disallowed.  It  is  not 
in  proper  form.  It  is  at  least  uncertain  whether  it  can  be 
properly  construed  as  a joint  and  several  bond,  and  the 
respondents’  rights  in  that  respect  ought  not  to  be  left  in  a 
state  of  uncertainty. 
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The  defects  in  the  form  in  the  first  edition  of  Cassels’s 
Practice  of  the  Supreme  Court  of  Canada  have  more  than 
once  been  pointed  out,  but  the  mistakes  have  unfortunately- 
been  carried  into  the  second  edition  (see  p.  220). 

The  obligatory  part  should  read  “are  jointly  and 
severally  held  and  firmly  ” — not  jointly — “bound;”  and 
“ for  which  payment  well  and  truly  to  be  made  ,we  bind 
ourselves  and  each  of  us  binds  ” — not  by — “ himself,”  etc. 

The  motion  must  therefore  be  refused.  Costs  in  the 
cause  to  the  respondents.  The  bond  may  be  taken  off  the 
files. 


Thuresson  et  al.  v.  Thuresson  et  al. 

Security  for  Costs — Dispensing  with — Appeal — Poverty  of  Appellants — 
Ejectment — Claim  for  Improvements — Mesne  Profits — Mortgage . 

Upon  an  appeal  by  the  defendants  to  the  Court  of  Appeal  from  an  order 
of  a Divisional  Court  reversing  the  judgment  at  the  trial  and  ordering 
judgment  to  be  entered  for  the  plaintiffs  for  possession  of  land  with 
costs  : — 

Held , that  the  fact  that  the  appellants  had  no  means  or  money  or  resources 
other  than  the  land  in  question,  and  were  unable  to  procure  sureties, 
was  not  a ground  for  dispensing  with  security  for  costs  of  the  appeal. 
Until  it  is  reversed,  there  is  a presumption  in  favour  of  the  correctness 
of  every  judgment  of  a Court  of  competent  jurisdiction. 

If  the  defendants  had  a lien  on  the  land  for  a sum  exceeding  $400  for 
improvements  made  by  them,  in  the  belief  that  the  land  was  their  own, 
security  might  be  dispensed  with  or  the  lien  charged  by  way  of  security. 
But  in  this  case  the  plaintiffs  would  be  entitled  to  mesne  profits  as 
against  the  improvements,  and  the  defendants  had  mortgaged  the  land 
for  the  money  laid  out,  and  the  lien,  if  any,  was  the  mortgagee’s. 

[April  10,  1899. — Maclennan,  J.  A.] 

A motion  by  the  defendants  to  a Judge  of  the  Court 
of  Appeal  for  an  order  extending  the  time  for  appealing 
to  that  Court  from  the  order  of  a Divisional  Court  re- 
versing the  judgment  at  the  trial,  and  for  an  order  dis- 
pensing with  security  for  the  costs  of  the  proposed  appeal, 
under  the  circumstances  stated  in  the  judgment. 


The  motion  was  heard  by  Maclennan,  J.  A,  in 
Chambers,  on  the  8th  April,  1899. 
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E.  D.  Armour,  Q.C.,  for  the  defendants. 

Aylesworth,  Q.C.,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  10th  April,  1899. 

Maclennan,  J.  A. — Action  for  the  recovery  of  land ; 
defence  the  Statute  of  Limitations.  The  plaintiffs,  who  are 
executors,  failed  at  the  trial,  but  succeeded  on  appeal  to 
the  Divisional  Court,  and  now  have  judgment  for  posses- 
sion with  costs. 

The  defendants  served  notice  of  appeal  to  this  Court 
one  day  too  late,  and  one  object  of  the  present  motion  is 
to  obtain  an  extension  of  time  for  appeal.  The  circum- 
stances which  are  disclosed  make  the  delay  clearly 
excusable,  and  an  extension  of  time  should  be  granted. 

The  defendants  also  ask  for  an  order  dispensing  with 
security  for  costs.  This  is  asked  for  on  the  ground 
that  they  have  no  means,  or  money,  or  resources,  other 
than  the  land  in  question,  and  that  they  are  unable  to  get 
any  one  to  become  their  sureties  ; and  upon  the  further 
ground  that  they  have  expended  $500  upon  the  land  in 
the  way  of  improvements,  in  the  belief  that  the  land  was 
their  own,  whereby  the  value  of  the  land  has  been 
enhanced  to  that  extent. 

I do  not  see  how  I can  give  effect  to  the  first  ground, 
for  it  works  both  ways.  The  plaintiffs  have  now  a 
judgment  of  the  Court  declaring  that  the  land  belongs  to 
them.  There  is  a presumption  that  the  judgment  is  right, 
and  if  it  is,  they  will  be  put  to  further  costs,  which  they 
cannot  recover.  The  present  judgment  has  awarded  to 
the  plaintiffs  the  costs  of  the  action,  and  also  the  costs  of 
the  Divisional  Court ; and  the  defendants  do  not  say  that 
they  have  paid  them,  or  that  they  are  able  to  pay  them. 
If  the  plaintiffs  are  right,  and  if  the  defendants  have  no 
means  or  money  as  they  say,  then  the  plaintiffs  will  in  any 
case  lose  the  costs  already  awarded  to  them,  and  also  the 
mesne  profits  of  the  land  since  their  title  accrued  on  the  1st 
November,  1892.  The  Rule  (826)  says,  that  unless  other- 
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wise  ordered  by  the  Court  or  a Judge,  no  appeal  shall  be 
allowed  without  security.  The  intention  of  the  law  is 
that  when  a party  has  once  got  a judgment  in  his  favour, 
his  right  to  it  shall  not,  in  general,  be  further  agitated 
without  his  being  made  secure  against  the  costs  of  the 
appeal ; and  it  is  only  when  the  solvency  of  the  intending 
appellant  is  doubtful  that  security  is  needful  or  useful. 

The  other  ground,  however,  is  one  to  which,  J think,  in 
a proper  case,  effect  ought  to  be  given.  And  if  I could 
see  that  the  defendants  had  a lien  upon  the  land,  for  a sum 
exceeding  $400,  for  the  improvements  made  by  them,  and 
which  would  be  available  to  the  plaintiffs,  by  way  of  set- 
off against  their  costs  of  the  appeal,  in  case  the  judgment  is 
affirmed,  I would  be  disposed  to  dispense  with  security  ^ 
or  to  order  the  lien  to  stand  charged  by  way  of  security. 
In  this  case,  however,  there  are  two  difficulties  in  the  way. 
The  first  difficulty  is  that  if  the  plaintiffs  uphold  their 
judgment,  they  are  entitled  to  mesne  profits  since  the 
1st  November,  1892,  as  against  the  improvements  which 
have  only  been  made  within  the  last  two  or  three  years, 
and  I do  not  see  how  far  those  mesne  profits  might  satisfy 
the  claim  for  enhanced  value  of  the  land  by  the  improve- 
ments. The  other  difficulty  is  that  the  defendants  have 
mortgaged  the  land  for  the  money  which  has  been  laid  out 
in  the  improvements,  and  if  any  lien  exists,  it  belongs  to 
the  mortgagee,  and  not  to  the  defendants  ; and  would  not 
be  available  to  the  plaintiffs  as  security  for  their  costs. 
I therefore  think  there  is  no  ground  on  which  I could 
properly  dispense  with  security. 

In  saying  that  there  is  a presumption  in  favour  of  the 
correctness  of  the  judgment,  I must  not  be  taken  to 
express  any  opinion  of  my  own.  I have  formed  none. 
What  I mean  is  that,  until  it  is  reversed,  there  is  a pre- 
sumption in  favour  of  the  correctness  of  every  judgment 
of  a Court  of  competent  jurisdiction. 

The  order  will,  therefore,  go  to  extend  the  time  for 
appealing,  and  dismissing  the  other  part  of  the  motion, 
with  costs  to  the  plaintiffs  in  any  event  of  the  appeal. 
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Delap  et  al.  v.  Charlebois  et  al. 

Costs — Taxation — Counsel  Fees — Change  in  Tariff. 

An  appeal  to  the  Court  of  Appeal  was  heard  in  1894,  but  the  costs 
thereof  awarded  to  one  party  against  the  other  were  not  taxed  until 
1899  : — 

Held,  that  the  counsel  fees  on  the  argument  must  be  taxed  in  accordance 
with  the  tariff  in  force  in  1894,  notwithstanding  the  provisions  of  Rules 
2 and  1178,  and  the  alteration  made  in  the  tariff  as  to  such  counsel 
fees  : cf.  item  155  of  tariff  A.  appended  to  the  Consolidated  Rules  of 
1888  with  item  149  of  tariff  A.  appended  to  the  Rules  of  1897. 

[March  20,  1899. — Street , J.] 

An  appeal  by  the  plaintiffs  from  the  ruling  of  the 
senior  taxing  officer  at  Toronto  upon  the  taxation  of  the 
costs  of  the  plaintiffs  (respondents)  of  an  appeal  by  cer- 
tain of  the  defendants  (appellants)  to  the  Court  of  Appeal 
for  Ontario.  The  facts  appear  in  the  judgment. 

The  appeal  was  heard  by  Street,  J.,  in  Chambers,  on 
the  17th  March,  1899. 

Arnoldi,  Q.  C.,  for  the  plaintiffs. 

Leighton  McCarthy,  for  the  defendants. 

Judgment  was  delivered  on  the  20th  March,  1899. 

Street,  J.  — The  first  and  most  important  question 
arising  upon  this  motion  is  as  to  the  tariff  to  be  applied  to 
the  allowance  of  counsel  fees  upon  the  argument  before 
theCourt  of  Appeal,  which  occupied  several  days. 

That  appeal  was  argued  in  1894,  at  which  time  the  clause 
in  the  tariff*  governing  the  allowance  of  counsel  fees  was 
as  follows : 

“ 155.  On  argument  of  appeal  in  the  Court  of  Appeal, 
in  the  discretion  of  taxing  officer  at  Toronto,  not  exceed- 


Tariff  A.  appended  to  the  Consolidated  Rules  of  1888. 
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ing  $80  to  the  senior  counsel,  and  $50  to  the  junior 
counsel.” 

Judgment  was  given  by  the  Court  of  Appeal  in  June, 

1895,  dismissing  the  appeal  and  ordering  the  appellants 
(defendants)  to  pay  the  costs  of  the  appeal.  The  defen- 
dants thereupon  appealed  to  the  Supreme  Court,  and 
obtained  a decision  in  their  favour,  against  which  the 
plaintiffs  successfully  appealed  to  the  Privy  Council.  In 
the  Privy  Council  the  judgment  of  the  Court  of  Appeal 
for  Ontario  was  sustained  and  restored,  so  far  as  the  costs 
now  in  question  are  concerned.  The  judgment  of  the 
Privy  Council  was  delivered  in  April,  1898,  and  has  been 
enrolled  in  the  Court  of  Appeal  here.  On  the  1st  January, 

1896,  item  155  of  the  tariff  of  costs  was  repealed,  and  the 
following  item  substituted  for  it : 

“155.  On  argument  of  appeal  in  the  Court  of  Appeal, 
in  the  discretion  of  the  taxing  officer  in  Toronto.” 

On  the  1st  September,  1897,  the  present  Consolidated 
Rules  of  Court  came  into  force.  By  Rule  2 it  is  provided 
that : “ All  rules  and  orders  heretofore  passed  are  rescinded. 
* * All  practice  inconsistent  with  these  Rules  is  super- 

seded.” And  by  Rule  1178:  “Costs  shall  be  allowed  and 
taxed  according  to  the  table  of  costs  set  forth  in  the  tariff 
A.  appended  to  these  Rules,  and  no  other  fees,  costs  or 
charges  than  are  therein  set  forth  shall  be  allowed  in  res- 
pect of  the  matters  thereby  provided  for.” 

Item  149  of  the  tariff  appended  to  the  Rules  is  as 
follows : 

“ 149.  On  argument  of  appeal  in  the  Court  of  Appeal, 
in  the  discretion  of  taxing  officer  at  Toronto,  but  no  more 
than  two  counsel  fees  to  be  allowed  in  any  case.” 

The  plaintiffs  claimed  before  the  taxing  officer  to  be 
entitled  to  counsel  fees  in  his  discretion  under  the  tariff 
now  in  force,  being  that  introduced  by  the  Consolidated 
Rules  of  the  1st  September,  1897,  upon  the  ground  that 
no  other  tariff  than  that  is  in  existence,  all  others  having 
been  repealed  by  Rules  2 and  1178. 

The  taxing  officer  held  that  he  was  governed  by  the 
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tariff  in  force  when  the  argument  took  place,  and  he 
allowed  a fee  of  $80  to  the  senior  and  $50  to  the  junior 
counsel,  in  accordance  with  item  155  as  it  then  stood. 

The  plaintiffs  have  appealed  from  this  ruling,  and  I am 
of  opinion  that  the  appeal  should  be  dismissed,  for  the 
following  reasons.  The  remuneration  of  a solicitor  for  the 
professional  services  rendered  by  him  is  fixed  by  tariff,  and 
^ach  particular  service  as  it  is  performed  entitles  him  to 
charge  to  his  client  the  particular  sum  authorized  by  the 
tariff  then  in  force  for  the  particular  service  performed. 
Before  I could  hold  that  a solicitor  who  performs,  in  1894, 
a service  for  which  he  is  entitled  under  the  tariff  then  in 
force  to  charge  his  client  $1,  becomes  entitled  to  increase 
his  charge  for  that  service  performed  in  1894  to  $2, 
because  before  he  taxes  his  costs  a new  tariff  has  come 
into  force,  I should  require  to  have  my  authority  for  so 
holding  very  clear  indeed.  It  is  argued  that  the  authority 
for  so  holding  is  very  clear  indeed,  because,  all  the  tariffs 
previously  existing  having  been  abolished,  the  taxing  officer 
must  be  governed  by  the  one  in  force,  to  which  he  is 
referred  to  the  exclusion  of  all  others. 

But  the  provisions  of  the  Interpretation  Act  are,  by 
Buie  5,  made  applicable  to  the  Rules,  and  sec.  50  of  that 
Act,  which  is  indeed  only  declaratory  of  an  accepted  rule 
of  construction,  declares  that  the  repeal  of  an  Act  shall 
not  affect  any  rights  existing  or  established  under  the 
repealed  Act  before  the  date  of  the  repeal  : see  Butcher  v. 
Henderson  (1868),  L.  R.  3 Q.  B.  335.  A solicitor,  there- 
fore, who  performed  services  for  his  client  before  the  Rules 
of  September,  1897,  came  into  force,  retains,  notwithstand- 
ing the  repeal  of  the  tariff  under  which  they  were  per- 
formed, his  right  to  be  paid  at  the  existing  tariff  rate,  but 
at  no  higher  rate,  for  what  he  did  for  his  client ; and  the 
client’s  liability  is  not  increased  by  the  subsequent  tariff 
for  the  work  done  for  him  under  the  earlier  one.  This 
seems  to  me  to  be  the  only  reasonable  and  proper  rule  to 
be  applied,  and  I am  not  surprised  to  learn  from  the  tax- 
ing officer  that  it  is  the  principle  which  has  been  applied 
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at  Osgoode  Hall  during  the  many  years  over  which  his 
experience  extends.  The  same  principle  must  be  applied 
to  the  portion  of  the  tariff  which  relates  to  counsel  fees,  as 
to  the  portion  of  it  which  relates  to  the  allowance  to  soli- 
citors. 

The  appeal  from  the  taxing  officer,  so  far  as  this  ques- 
tion is  concerned,  must,  therefore,  be  dismissed. 


Thompson  et  al.  v.  Pearson. 


Costs — Scale  of — Ascertainment  of  Amount — County  Courts  Act,  R.  S.  0. 
ch.  55,  sec.  23  (2 ) — Contract. 

The  defendant  employed  the  plaintiffs  as  his  brokers  to  sell  on  his  account 
200  shares  of  stock  at  a named  price,  the  plaintiff  undertaking  that  in 
event  of  loss  the  defendant’s  liability  should  not  exceed  $200.  In  an 
action  upon  this  contract  the  plaintiffs  recovered  $200  and  interest  : — 

Held,  Falconbridge,  J.,  dissenting,  that  the  amount  of  $200  recovered 
was  ascertained  by  the  act  of  the  parties  within  the  meaning  of  sec.  23 
(2)  of  the  County  Courts  Act,  R.  S.  O.  ch.  55,  and  therefore  recoverable 
in  a County  Court. 

Decision  of  Meredith,  C.  J.,  ante  p.  308,  reversed. 

[March  27,  1899. — Divisional  Court.  ] 


An  appeal  by  the  defendant  from  the  decision  of 
Meredith,  O.J.,  ante  p.  308,  that  the  plaintiffs  were  enti- 
tled to  have  their  costs  of  the  action,  to  be  paid  by  the 
defendant,  taxed  on  the  High  Court  scale.  The  plaintiffs 
had  judgment  in  their  favour  for  $200  and  interest  and 
costs  in  an  action  upon  a contract  by  which  the  defendant 
employed  the  plaintiffs  as  his  brokers  to  sell  on  his  account 
200  shares  of  the  American  Sugar  Company’s  stock  at 
112,  the  plaintiffs  undertaking  that  in  the  event  of  loss  the 
defendant’s  liability  should  not  exceed  $200.  The  J udge 
who  presided  at  the  trial  said  that  he  would  certify  for 
costs  on  the  High  Court  scale  if  the  plaintiffs  would  have 
been  entitled  to  them  had  they  recovered  any  sum  in  excess 
of  $200. 
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The  appeal  was  heard  by  a Divisional  Court  composed 
of  Armour,  C.J.,  Falconbridge  and  Street,  JJ.,  on  the 
13th  February,  1899. 

J.  H.  Denton , for  the  defendant. 

R.  McKay , for  the  plaintiffs. 

Judgment  was  delivered  on  the  27th  March,  1899. 

Armour,  C.J. — This  is  a case  in  which  the  learned  Judge 
who  tried  the  cause  might  well  have  directed  the  costs  to 
be  taxed  upon  the  High  Court  scale  as  a matter  of  discre- 
tion, but  he  did  not  do  so,  and  we  have  now  to  determine 
upon  what  scale  the  plaintiffs’  costs  are  to  be  taxed  as  a 
matter  of  strict  law. 

The  plaintiffs,  as  shewn  by  the  evidence  and  as  found 
by  the  learned  trial  Judge,  never  had  and  never  could 
have  had,  under  the  contract  between  them  and  the  defen- 
dant, any  greater  claim  against  the  defendant  than  the 
sum  of  $200. 

If  the  plaintiffs’  claim  had  been  only  the  sum  of  $200, 
it  would  have  been  within  the  jurisdiction  of  the  County 
Court,  which  has,  subject  to  certain  exceptions,  of  which 
this  is  not  one,  jurisdiction  “ in  all  personal  actions  where 
the  debt  or  damages  claimed  do  not  exceed  $200.” 

But  his  claim  was  not  only  for  the  sum  of  $200,  but  also 
for  interest  from  the  date  of  the  issue  of  the  writ  of  sum- 
mons herein,  which  sum  and  which  interest  he  recovered 
by  the  judgment  of  the  learned  trial  Judge,  and  this  recovery 
was  not  within  the  jurisdiction  of  the  County  Court, 
unless  it  can  be  held  that  this  amount  of  $200  was  “ liqui- 
dated or  ascertained  by  the  act  of  the  parties  or  by  the 
signature  of  the  defendant:”  Insley  v.  Jones  (1878),  4 
Ex.  D.  16. 

By  the  terms  of  the  contract  between  the  plaintiffs  and 
the  defendant,  $200  was  fixed  as  the  utmost  extent  of  the 
liability  of  the  defendant  to  the  plaintiffs  thereunder,  and 
a liability  to  this  extent  was  incurred  by  the  defendant  to 
the  plaintiffs,  and  for  this  liability  judgment  was  recovered; 
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and  I am  of  the  opinion  that  the  amount  of  $200  so  reco- 
vered was  ascertained  by  the  act  of  the  parties,  and  was 
recoverable  in  the  County  Court. 

Street,  J. — I agree. 

Falconbridge,  J. — The  words  of  the  section  are  (R.  S.  O. 
ch.  55,  sec.  23,  sub-sec.  (2) ),  “ where  the  amount  is  liqui- 
dated or  ascertained  by  the  act  of  the  parties  or  * * ” 

In  order  to  give  effect  to  defendant’s  contention,  the 
word  “ amount  ” would  have  to  be  read  as  equivalent  to  or 
including  “ greatest  possible  amount,”  or  “ extreme  limit  of 
defendant’s  liability,”  which  does  not  seem  to  me  to  be  in 
accordance  with  the  intention  of  the  section. 

The  case  was  not  presented  at  all  as  under  sub-sec.  (1), 
for  the  reason  that,  as  regards  that  sub-section,  it  was 
properly  treated  as  though  the  learned  Chief  Justice  had 
certified  at  the  trial,  he  having  stated  in  giving  judgment 
that  if  it  were  a question  between  $200  and  $200.10  he 
would  so  certify. 

In  my  opinion,  the  appeal  ought  to  be  dismissed  with 
costs. 
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Eckensweiller  v.  Coyle  et  al. 


Appeal — Third  Party — “ Party  Affected  by  the  Appeal  ” — Rules  799 , 811 
— Notices — Duty  of  Plaintiff  as  Appellant — Duty  of  Defendants. 

The  defendants,  alleging  that  another  person  was  liable  to  indemnify 
them  against  the  plaintiffs  claim,  caused  him  to  be  served  with  a third 
party  notice  under  Rule  209.  The  third  party  appeared,  and  an  order 
was  made  under  Rule  213  that  he  should  be  at  liberty  to  appear  at  the 
trial  and  take  such  part  as  the  Judge  should  direct  and  be  bound  by 
the  result ; that  the  question  of  his  liability  to  indemnify  the  defendants 
should  be  tried  after  the  trial  of  the  action  ; and  that  pleadings  should 
be  delivered  between  the  defendants  and  him.  The  Judge  who  tried 
the  case  dismissed  the  action,  but  held  the  third  party  bound  to  indem- 
nify the  defendants  against  any  costs  they  incurred  in  the  action.  The 
third  party  appealed  from  this  judgment  to  a Divisional  Court,  and  the 
plaintiff  appealed  to  the  Court  of  Appeal  : — 

Held,  that  the  third  party  was  a “party  affected  by  the  appeal  ” of  the 
plaintiff  within  the  meaning  of  Rules  799  (2)  and  811,  and  it  was  the 
plaintiff’s  duty  to  give  the  notices  therein  provided  for  ; but  there  his 
duty  as  regards  the  third  party  ended,  unless  he  was  in  a position  to 
demand  some  relief  agaipst  him  ; and  the  third  party  was  not  by  the 
order  made  before  the  trial  placed  in  the  position  of  a defendant  so  as 
to  entitle  the  plaintiff  to  relief  against  him. 

But,  as  the  defendants,  for  their  own  convenience,  brought  the  third 
party  into  the  action,  and  did  not  procure  him  to  be  made  a defendant, 
they  should,  if  they  desired  to  retain  him  before  the  Court  for  the  pur- 
poses of  the  plaintiff’s  appeal,  do  whatever  might  be  necessary  to  that 
end  beyond  what  was  required  of  the  plaintiff  under  Rules  799  and  811. 

[April  12,  1899. — Moss,  J.A.] 

Motion  by  one  Steep,  a third  party,  to  dismiss,  as 
against  him,  the  plaintiff’s  appeal  to  the  Court  of  Appeal 
for  failure  to  proceed,  or  to  set  aside  the  service  upon  the 
applicant  of  notices  of  intention  to  appeal  and  of  hearing 
and  the  service  of  the  appeal  case,  or  for  such  order  as 
might  he  deemed  just.  The  facts  are  stated  in  the  judg- 
ment. 

The  motion  was  heard  by  Moss,  J.A.,  in  Chambers,  on 
the  8th  April,  1899. 

J.  H.  Moss , for  the  applicant. 

W.  H.  Blake,  for  the  plaintiff. 

Masten,  for  the  defendants. 
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Judgment  was  delivered  on  the  12th  April,  1899. 

Moss,  J.A. — The  plaintiff,  as  the  assignee  of  an  alleged 
claim  of  one  Henry  Eckensweiller  against  the  defendants 
Coyle  and  Peterson,  sued  them  for  the  recovery  of  the 
same. 

The  defendants,  claiming  that  one  James  Steep  was 
liable  to  indemnify  them  against  the  alleged  claim,  caused 
him  to  be  served  with  a third  party  notice  under  Con. 
Rule  209. 

Steep  entered  an  appearance  in  the  action  under  Rule 
210,  and  subsequently,  upon  the  application  of  the  defen- 
dants under  Rule  213,  an  order  was  made  (a)  that  Steep 
be  at  liberty  to  appear  at  the  trial  and  take  such  part  as 
the  Judge  should  direct  and  be  bound  by  the  result  of  the 
trial ; (b)  that  the  question  of  the  liability  of  Steep  to 
indemnify  the  defendants  be  tried  at  the  same  trial,  but 
subsequent  to  the  close  of  the  case  as  between  the  plaintiff 
and  defendants ; and  (c)  that  the  defendants  and  Steep 
deliver  pleadings  as  between  themselves  in  the  same  man- 
ner, and  that  the  same  rights  of  discovery  be  exercisable 
between  them,  as  if  the  defendants  were  plaintiffs  and 
Steep  a defendant  in  an  independent  action. 

At  the  trial  counsel  representing  Steep  took  part  in 
cross-examining  the  plaintiff’s  witnesses  and  arguing 
against  the  plaintiff’s  right  to  succeed,  and  the  case 
between  plaintiff  and  defendants  having  been  closed,  judg- 
ment was  reserved.  The  case  as  between  the  defendants 
and  Steep  was  then  tried  and  judgment  was  reserved. 

Subsequently  judgment  was  pronounced  dismissing  the 
plaintiff’s  action,  but,  as  between  the  defendants  and  Steep, 
holding  that  the  latter  was  bound  to  indemnify  the 
defendants  against  any  costs  they  incurred  in  the  action, 
and  directing  the  costs  of  the  defendants’  defence  to  be 
taxed  as  against  Steep  between  solicitor  and  client. 

Steep  appealed  from  this  judgment  against  him  to  a 
Divisional  Court,  and  that  appeal  is  now  pending  for 
argument. 
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The  plaintiff  served  notice  of  intention  to  appeal  to  this 
Court  upon  the  solicitors  for  the  defendants  and  for  Steep, 
and  subsequently  delivered  the  draft  appeal  case  to  Steep’s 
solicitor,  but  did  not  serve  upon  him  any  reasons  of  appeal. 

Security  for  costs  of  the  appeal  was  given  by  the  plain- 
tiff paying  the  sum  of  $200  into  Court  to  secure  the  defen- 
dants’ costs  of  the  appeal. 

Subsequently  the  plaintiff* ’s  solicitor  served  notice  of 
hearing  of  the  appeal  at  the  sittings  commencing  on  the 
7th  March  upon  Steep’s  solicitor,  but  did  not  enter  the 
case. 

The  present  motion  is  on  behalf  of  Steep,  to  dismiss  the 
appeal  as  against  him  for  failure  to  proceed,  or  to  set  aside 
the  service  of  the  notices  and  appeal  case,  or  for  such  order 
as  may  be  deemed  just.  He  contends  that  he  is  a proper 
party  to  the  appeal,  and  is  entitled  to  be  served  with 
reasons  of  appeal  and  all  other  proceedings,  or  that  he  has 
been  recognized  as  a party  by  the  service  of  the  notices 
and  draft  appeal  case,  and  is  entitled  to  move  to  dismiss 
for  default  in  not  entering  the  appeal  pursuant  to  the 
notice  of  hearing. 

The  plaintiff  and  defendants  appear  on  the  motion. 
They  agree  that  Steep  ought  to  be  before  the  Court,  but 
disagree  as  to  the  manner  in  which  he  should  be  brought 
before  the  Court  and  as  to  whose  duty  it  is  to  bring  him. 

The  plaintiff  submits  that,  inasmuch  as  she  had  no  part 
in  bringing  him  before  the  Court  in  the  first  instance,  and 
has  not  sought  and  is  not  now  seeking  any  relief  against 
him,  she  ought  not  to  be  required  to  make  him  a respon- 
dent to  her  appeal,  and  at  most  is  only  required  to  serve 
upon  him  the  notices  provided  for  in  Con.  Rules  799 
and  811. 

The  defendants  contend  that  the  effect  of  sec.  57  (7) 
of  the  Judicature  Act  and  the  Con.  Rules  209-216,  is 
that  a third  party  is  a party  to  the  action  and  that  the 
plaintiff  should  treat  Steep  as  a respondent  for  all  pur- 
poses. 

But  they  submit  that  if  it  lies  on  them  to  bring  or 
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retain  Steep  before  the  Court  on  the  appeal,  they  should 
now  be  given  leave  to  take  whatever  steps  may  be  neces- 
sary for  that  purpose. 

The  position  of  a third  party  in  a case  where  a plaintiff* 
whose  action  has  been  dismissed  appeals  to  this  Court,  is 
not  defined  by  the  Rules. 

When  he  is  first  brought  into  the  action,  he  may  be, 
and  usually  is,  assigned  a position  which  will  enable  him 
to  judge  what  course  to  pursue  up  to  and  at  the  trial. 

But  the  Rules  contain  no  express  provision  as  to  what 
position  he  is  to  occupy  after  the  trial  in  the  event  of  an 
appeal  by  the  plaintiff  or  defendant. 

According  to  the  English  practice,  he  is  not  “ a party 
directly  affected  by  the  appeal,”  within  the  meaning  of 
Order  LVIII.,  Rule  1,  so  as  to  render  it  incumbent  upon  a 
plaintiff  appealing  to  serve  him  with  notice  of  the  appeal : 
Re  Salmon  (1889),  42  Ch.  D.  351. 

Our  Con.  Rule  799  (2)  requires  the  notice  of  intention 
to  appeal  to  be  served  upon  the  parties  “ affected  by  the 
appeal.” 

But  this  notice  is  not  the  equivalent  of  the  notice  of 
appeal  given  under  the  English  Order,  which  resembles  a 
combination  of  the  notice  of  hearing  provided  by  our 
Con.  Rule  811  and  the  notice  of  intention  to  appeal  under 
Con.  Rule  799. 

Many  of  the  differences  between  the  constitution  of  an 
appeal  under  the  English  practice  and  under  our  practice 
are  pointed  out  by  my  brother  Osier  in  Pickering  v. 
Toronto  R.  W.  Go.  (1894),  16  P.  R.  144. 

Con.  Rule  811  requires  the  notice  of  hearing  the  appeal 
to  be  “ given  to  all  parties  affected  by  the  appeal.” 

The  forms  referred  to  in  Rules  799  and  811  shew  that 
these  notices  are  to  be  given  by  the  appellant. 

It  seems  apparent  that  an  appeal  like  this,  without  the 
presence  of  the  third  party,  is,  in  a sense,  defective.  The 
question  is,  what  is  required  to  be  done  to  place  him  in  a 
proper  position  upon  the  hearing  of  the  appeal. 
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I think  that  a third  party  is  a party  affected  by  the 
appeal  within  the  meaning  of  Rules  799  (2)  and  811,  and 
that  it  is  the  appellant’s  duty  to  give  the  notices  therein 
provided  for.  It  is  also,  of  course,  his  duty  to  enter  the 
case  for  argument  pursuant  to  the  notice. 

But,  as  regards  the  third  party,  the  appellant’s  duty 
ends  there,  unless  he  is  in  a position  to  demand  or  be 
awarded  some  relief  against  the  third  party  : see  Edison 
and  Swan  United  Electric  Light  Go.  v.  Holland  (1889),  41 
Ch.  D.  28. 

Even  though  an  order  has  been  obtained  enabling  a 
third  party  to  appear  at  the  trial  and  oppose  the  plaintiff’s 
claim,  he  is  not  by  that  circumstance  alone  placed  in  the 
position  of  a defendant  so  as  to  entitle  the  plaintiff  to 
relief  against  him. 

In  the  present  case  the  plaintiff  has  not  sought  and  is 
not  seeking  to  place  Steep  in  the  position  of  a defendant, 
nor  has  she  made  him  by  name  a respondent  to  the  appeal. 

She  does  not  claim  to  be  interested  in  the  dispute 
between  the  defendants  and  Steep  as  to  the  liability  to 
indemnify  or  the  extent  of  it  (if  any),  and  it  is  for  them 
to  continue  the  contest  as  to  these  matters  if  they  desire 
to  do  so. 

On  the  other  hand,  the  defendants  cannot  launch  an 
independent  appeal  against  Steep,  for  at  present  they  have 
nothing  to  appeal  from.  Nor  are  they  in  a position  to 
avail  themselves  of  Rule  813  as  against  him : Johnston  v. 
Town  of  Petvolia  (1897),  17  P.  R.  332. 

But  it  is  certainly  convenient  that  they  should  be 
enabled  to  bind  Steep  by  the  result  of  the  appeal  and  to 
obtain  such  a judgment  of  indemnity  as  they  may  be  en- 
titled to. 

I think  that,  inasmuch  as  the  defendants,  for  their  own 
convenience,  saw  fit  to  bring  Steep  into  the  action,  and  did 
not  procure  him  to  be  made  a party  defendant  to  defend 
the  action  either  with  them  or  in  their  place,  they  should, 
if  they  desire  to  retain  him  before  the  Court  for  the 
purposes  of  the  appeal,  do  whatever  may  be  necessary  to 
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that  end  beyond  what  is  required  of  the  plaintiff  under 
Rules  799  and  811. 

They  are  not  to  be  required  to  give  him  security  for 
costs,  though  they  may  become  liable  to  him  for  costs  in 
some  events  of  the  appeal. 

But  when  the  appeal  was  launched  against  them  it 
would  have  been  proper  for  them  to  have  given  him  notice 
of  what  (if  anything)  they  intended  to  ask  as  against  him 
and  the  grounds  on  which  they  proposed  to  do  so. 

They  should  have  leave  to  give  this  notice  at  the  present 
stage,  but  they  must  agree  that  the  appeal  to  the  Divi- 
sional Court  be  transferred  to  and  be  dealt  with  by  this 
Court  on  the  argument  of  the  main  appeal.  Costs  of  this 
application  will  be  costs  in  the  appeal,  unless  otherwise 
ordered  upon  the  hearing  of  the  appeals. 

The  plaintiff  was  in  default  in  not  entering  the  appeal 
for  argument  pursuant  to  the  notice,  but  the  failure  to 
do  so  has  been  satisfactorily  explained. 
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Regina  v.  Ponton  (No.  2.) 

Venue — Change  of —Criminal  Cause — Fair  Trial — Riot  at  Former  Trial — 
Affidavits  of  Jurors. 

Under  sec.  651  of  the  Criminal  Code  the  venue  for  the  trial  of  a person 
charged  with  an  indictable  offence  may  be  changed  to  some  place  other 
than  the  county  in  which  the  offence  is  supposed  to  have  been  com- 
mitted, if  it  appears  to  the  satisfaction  of  the  Court  or  Judge  that  it 
is  expedient  to  the  ends  of  justice,  by  reason  of  anything  which  may 
interfere  with  a fair  trial  in  that  county  ; it  is  not  a question  as  to  the 
jury  altogether. 

And  where  at  a trial  of  the  defendant,  at  which  the  jury  disagreed,  a 
crowd  of  persons  congregated  round  the  court  house  while  the  jury  were 
deliberating,  and  endeavoured  to  intimidate  the  jurors  and  influence 
them  in  favour  of  the  defendant,  and  afterwards  made  riotous  demon- 
strations towards  the  Judge  who  presided  at  the  trial,  the  venue  was 
changed  before  the  second  trial. 

Where  affidavits  were  filed  by  the  Crown  to  shew  that  the  conduct  of  the 
crowd  must  have  influenced  the  jurors,  affidavits  of  jurors  denying  that 
they  were  intimidated  were  received  in  answer. 

[April  15,  1899. — Robertson , J.] 

A motion  on  behalf  of  the  Crown  to  change  the  place 
for  the  trial  of  the  defendant  Ponton  upon  an  indictment 
for  robbing  the  office  of  the  Dominion  Bank  at  Napanee. 
The  facts  are  stated  in  the  judgment.  The  judgment  upon 
a former  motion,  made  for  the  same  purpose,  is  reported 
ante  p.  210. 

The  present  motion  was  heard  by  Robertson,  J.,  in 
Chambers,  on  the  8th  April,  1899. 

L.  G.  McCarthy  (with  him  J.  R.  Cartwright , Q.C.),  for 
the  Crown. 

Walla, ce  Nesbitt  (with  him  E.  G.  Porter ),  for  the  defen- 
dant Ponton. 

Judgment  was  delivered  on  the  15th  April,  1899. 

Robertson,  J. — This  is  a second  application  to  change 
the  place  of  trial,  and  is  made,  as  the  former  was,  on 
behalf  of  the  Crown.  The  accused,  William  H.  Ponton 
and  one  Robert  Mackie,  were  charged  at  the  last  Napanee 
Assizes  with  having  robbed  the  Dominion  Bank  at  its 
branch  office  in  Napanee. 
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Before  the  Assizes  commenced,  an  application  was 
made  before  me  to  change  the  place  of  trial,  under  sec.  651 
of  the  Criminal  Code,  upon  the  ground  that  the  sympathy 
felt  for  the  accused  Ponton  and  Mackie  in  the  town  of 
Napanee  and  in  the  county  of  Lennox  and  Addington,  of 
which  it  was  the  county  town,  was  such  that  a fair  trial 
could  not  be  had.  There  were  a great  number  of  affidavits 
filed  pro  and  con,  but  the  result  was,  that  I was  obliged 
to  refuse  the  motion,  the  grounds  of  which  refusal  are 
fully  set  forth  in  my  judgment  in  18  P.  It.  210,  where  tho 
case  is  reported.  Since  then,  at  the  Assizes  holden  at 
Napanee  in  November  last,  the  trial  took  place  and 
resulted  in  the  conviction  of  Mackie,  but  the  jury  could 
not  agree  as  to  Ponton,  and  they  were  discharged.  Ponton’s 
trial  was  then  traversed  to  the  then  next  Assizes  at 
Napanee,  which  are  fixed  for  the  24th  April  instant. 

This  motion  is  now  made  on  the  same  material  as  was 
used  on  the  former  application,  supplemented  by  the 
affidavits  of  Mr.  Sheriff  Hawley  ; William  Greer,  inspec- 
tor of  the  criminal  investigation  department  of  Ontario  ; 
Samuel  C.  McElwain,  of  Toronto,  provincial  constable, 
who  was  in  charge  of  the  jury  at  and  during  the  time 
they  were  sent  to  their  room  to  consider  their  verdict ; 
Samuel  Adams,  chief  of  police  at  Napanee ; and  Mr. 
Hector  Charlesworth,  of  Toronto,  news  reporter  for  “ The 
Mail  and  Empire,”  reporting  the  proceedings  for  that  paper 
at  the  trial.  And  from  these  affidavits  it  appears  that 
the  jury  retired  to  consider  their  verdict  at  4.40  o’clock 
p.m.,  and  the  Court  adjourned  about  6 o’clock  p.m.,  to 
reassemble  at  8 o’clock  the  same  evening.  During  the 
interval  a very  large  crowd  congregated  in  and  about  the 
court  house,  a portion  of  which,  numbering  200  to  300 
persons,  could  be  seen  from  a window  at  the  end  of  the 
corridor  on  which  the  jury  room  was  situated,  and  could 
plainly  be  heard  at  the  door  of  the  jury  room.  They  were 
swearing,  hooting,  shouting,  and  behaving  in  a most  dis- 
orderly manner,  and  some  of  them  shouted  out : “ Don’t 
you  fellows  bring  Billy  Ponton  in  guilty  ! He  is  not  guilty. 
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What  is  the  matter  with  Billy  Ponton  ? He’s  all  right.” 
This  was  shouted  by  a large  number  of  voices,  and  could 
be  distinctly  heard  in  the  jury  room  by  the  jurors.  This 
hooting,  yelling,  and  shouting  continued  for  at  least  one 
and  one-half  hours,  and,  in  the  opinion  of  these  deponents, 
“such  disorderly  conduct,  shouting,  hooting,  and  yelling 
must  have  had  an  intimidating  effect  upon  the  said  jury, 
and  that  the  deponents  are  of  opinion  that  had  the  said 
jury  that  evening  returned  a verdict  of  guilty  against  the 
prisoner  Ponton,  they  could  not  have  safely  passed  through 
the  said  crowd  assembled  in  and  about  the  said  court 
house.”  On  the  morning  of  the  3rd  December,  after 
the  jury  had  been  discharged,  the  constable  McElwain 
says  he  was  appealed  to,  in  his  capacity  as  a constable,  by 
one  of  the  jurors  who  was  supposed  to  have  been  one  of 
those  who  had  stood  out  for  conviction,  as  he  (the  juror) 
feared  that  the  crowd,  who  had  again  gathered  round 
the  streets,  and  who  were  making  threatening  remarks 
as  he  passed  them,  would  do  him  bodily  harm.  The 
crowd  so  assembled  were  in  a very  excited  condition,  and 
from  the  remarks  made,  and  their  general  behaviour,  it 
was  perfectly  evident  that  their  sympathies  were  strongly 
with  the  prisoner  Ponton.  That  the  inspector  (Greer) 
mingled  with  and  in  the  said  crowd,  so  far  as  it  was  possible 
to  do,  but,  owing  to  its  being  so  dense,  it  was  only  with 
great  difficulty  that  he  succeeded  in  doing  so.  The  remarks 
which  he  heard  were  of  the  most  grossly  insulting  char- 
acter in  regard  to  the  learned  Judge,  and  many  of  such 
remarks  were  threatening  to  the  person  of  the  Judge,  but, 
owing  to  the  darkness  in  the  corridors  and  the  density 
of  the  crowd,  it  was  impossible  to  “ locate  the  parties  ” 
making  them.  That  at  eight  o’clock  p.m.,  after  the  jury 
had  retired  to  consider  their  verdict,  the  sheriff  and  his 
officers  reported  to  the  Court  that  the  crowd  was  so  dense 
and  so  disorderly  that  it  would  be  impossible  to  bring  the 
prisoners  safely  into  the  court  room  from  the  gaol,  and  his 
Lordship  thereupon  directed  that  the  Court  be  adjourned 
until  9 o’clock  next  morning,  and  it  was  adjourned  accord- 
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ingly.  That  after  the  adjournment  the  crowd  moved  from 
the  court  house  to  the  central  part  of  the  town,  and  the 
sheriff  and  a guard  escorted  the  Judge  to  his  hotel.  As  he 
(the  Judge)  approached,  the  crowd  became  uproarious,  push- 
ing, jostling,  hissing,  and  making  insulting  remarks  to  the 
Judge.  The  J udge,  with  the  same  guard,  passed  his  hotel  for 
the  purpose  of  going  to  a barber’s  shop,  which  he  reached 
and  entered.  The  crowd  congregated  outside,  getting  more 
boisterous  and  excited,  renewing  the  hooting,  yelling,  and 
making  grossly  insulting  remarks  at  and  in  regard  to  the 
Judge.  When  it  became  evident  from  the  remarks  made 
and . their  general  behaviour  that,  unless  the  crowd 
immediately  dispersed,  they  would  become  violent,  and 
when  the  Judge  was  in  apparent  danger  of  being  setupon^ 
the  sheriff  says  he  then  consulted  with  the  County  Crown 
Attorney,  and  they  came  to  the  conclusion  that  he  should 
read  the  Riot  Act  at  once.  That  he  believed  it  to  be  his 
absolute  duty  to  do  so,  in  order  that  the  person  of  the 
Judge  should  be  protected,  and  he  read  it  twice,  and  after 
that  advised  the  crowd  to  disperse,  and  the  officers  then 
succeeded  in  getting  them  to  disperse. 

The  offensive  language  applied  to  the  Judge  by  persons- 
in  the  crowd  is  stated  in  words  by  Mr.  Charlesworth,  but 
they  are  of  such  an  offensive  and  of  so  contemptuous  a 
character,  that  I refrain  from  perpetuating  them  by  setting 
them  out  here,  but  Mr.  Charlesworth  says,  in  regard  to 
these  expressions,  that  “ it  was  perfectly  evident  that  the 
behaviour  of  the  crowd  was  due  to  the  fact  that  they  did 
not  consider  the  learned  Judge’s  address  to  the  jury  as 
favourable  to  the  prisoner  Ponton  as  they  (the  crowd) 
desired,  and  that  their  sympathies  had  been  strongly 
aroused  on  behalf  of  the  prisoner  Ponton.”  Mr.  Charles- 
worth also  says  : “ That  upon  my  arrival  at  Napanee,  and 
daily  during  the  said  trial,  I was  approached  by  citizens  of 
Napanee  who  threatened  me  with  physical  violence  unless 
the  reports  which  I sent  to  my  paper  were  favourable  to 
the  prisoner  Ponton.  So  general  and  violent  did  these 
threats  become  during  the  last  two  days  of  the  trial,  that 
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I was  compelled  to  ask  for  and  to  obtain  police  pro- 
tection.” 

In  answer  to  these  affidavits,  the  accused  files  his  own 
affidavit,  in  which  he  gives  a detailed  account  of  the 
progress  of  the  proceedings  ab  initio  against  him.  He 
says  that  he  has  been  wholly  dependent  on  the  generosity 
of  his  friends  for  means  to  defend  himself  against  the 
charge,  and  was  obliged  to  apply  to  the  Government  for 
assistance  at  the  last  trial  to  enable  him  to  procure  his 
witnesses,  etc.,  and  on  which  the  Government  came  to  his 
relief  by  promising  assistance  to  the  extent  of  paying  the 
fares  and  witness  fees  of  some  of  the  witnesses,  amounting 
to  about  $450  ; yet  the  said  moneys,  he,  says,  were  not 
forthcoming  until  within  the  last  few  days.  He  also  says 
that,  although  he  has  since  the  last  trial  obtained  employ- 
ment, his  wages  are  not  more  than  sufficient  to  keep  him- 
self and  his  widowed  mother  and  his  sisters,  who  have 
hitherto  been  to  a large  extent  dependent  on  him,  and  he 
has  no  means  whatever  of  procuring  the  attendance  of 
witnesses,  many  of  whom  have  to  travel  long  distances, 
and  some  of  whom  are  experts  residing  out  of  the  country, 
and  will  not  attend  for  the  ordinary  pay  of  witnesses,  and 
charged  him  on  the  last  trial  about  $10  per  day,  and  some 
of  whom  have  not  yet  been  paid.  He  also  says  that  a 
large  number  of  his  witnesses,  who  are  necessary  and 
material,  reside  in  Napanee  and  have  always  been  willing 
to  attend  and  have  attended  the  former  trials  and  testified 
on  his  behalf  free  of  charge,  and  are  still  willing  to  do  so 
at  Napanee,  but  if  they  are  obliged  to  go  elsewhere  to 
testify  would  require  to  be  paid  their  witness  fees  and 
travelling  expenses.  He  also  says  he  has  a large  number 
of  witnesses  who  are  necessary  and  material,  residing  at 
Belleville,  twenty-five  miles  distant  from  Napanee,  who 
have  hitherto  attended  on  his  behalf  free  of  expense,  and 
have  signified  their  willingness  to  do  so  again,  and  have 
stated  that  they  will  refuse  to  go  elsewhere  where  the 
expenses  would  be  increased,  etc.,  unless  they  are  paid 
their  travelling  expenses  and  witness  fees.  That  if  the 
place  of  trial  is  changed,  it  will  be  impossible  for  him  to 
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procure  the  attendance  of  his  witnesses  without  the 
assistance  of  the  Crown,  and  the  total  expenses  paid,  as  he 
cannot,  on  account  of  them  residing  out  of  the  country, 
compel  their  attendance  on  an  ordinary  criminal  subpoena, 
nor  can  he  procure  means  to  pay  them  elsewhere.  That 
the  offence  of  which  he  is  charged,  and  of  which  he  is 
entirely  innocent,  was  laid  at  Napanee,  where  he  has 
heretofore  upon  said  charge  been  prosecuted,  and  where 
the  jury  have,  as  heretofore  stated,  disagreed,  and  he  was  at 
the  time  of  making  said  charge  and  for  some  time  before 
a resident  of  said  town  of  Napanee,  and  it  is  at  the  said 
town  that  he  lost  his  position,  good  name,  and  reputation 
by  the  charge  so  made,  and  he  submits  that  he  should 
bave  an  opportunity  of  recovering  the  same  where  it  was 
lost  to  him ; that  his  personal  acquaintance  with  the  people 
of  the  county  of  Lennox  and  Addington,  outside  of  Napa- 
nee, is  very  limited,  and  that  he  personally  does  not  know 
fifty  people  of  the  county  outside  of  Napanee,  although 
the  county  contains  upwards  of  30,000  of  a population. 
That  he  does  not  believe  he  can  procure  a proper  trial 
elsewhere  by  reason  of  his  poverty  and  inability  to  secure 
the  attendance  of  his  necessary  witnesses,  and  in  that 
county  he  believes  his  character  and  reputation  are  fairly 
well  known  and  known  favourably,  whereas  in  another 
county  little  or  nothing  would  be  known  of  him,  and  he  is 
advised  and  believes  that  he  is  entitled  as  a matter  of 
right  to  any  advantage  which  his  former  good  name  and 
reputation  entitle  him  to.  That  anything  which  took 
place  at  the  last  trial,  as  stated  in  the  affidavits  filed  by 
the  Crown,  he  knows  nothing  of  personally,  nor  is  he  in 
any  manner  whatever  responsible  for  the  same,  and  any- 
thing that  did  take  place  was  not  in  any  manner  whatever 
counselled  or  procured  by  him,  and  he  submits  that  he  should 
not  be  prejudiced  in  his  right  to  have  his  trial  at  Napanee, 
by  reason  of  the  action  of  any  person  or  persons  over 
whom  he  has  no  control. 

He  also  filed  twelve  affidavits,  one  made  by  each  of  the 
twelve  jurors  who  were  empanelled  to  try  the  case,  as  to 
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the  effect  of  the  doings,  sayings,  hootings,  yelling,  and 
general  misbehaviour  of  the  crowd,  on  the  jurors,  while 
they  were  deliberating  in  their  room  and  otherwise.  But 
Mr.  McCarthy,  on  behalf  of  the  Crown,  takes  the  objection 
as  to  these  twelve  affidavits  that  they  cannot  be  read 
and  should  be  taken  off  the  files,  and  in  support  of  his 
contention  he  cites  Doe  dem.  Hccgerman  v.  Strong  (1851), 
8 U.  C.  R.  291  ; Jones  v.  Duff  (1848),  5 U.  C.  R.  143  ; 
Regina  v.  Fellowes  (1859),  19  U.  C.  R.  48  ; Farquhar  v. 
Robertson  (1889),  13  P.  R.  156;  Taylor  on  Evidence,  9th 
ed.,  sec.  944  ; and  other  authorities ; all  of  which  I have 
read  and  considered,  but,  in  my  judgment,  they  are  not 
applicable  to  this  case. 

These  cases  affirm  the  principle,  which  is  well  under- 
stood, that  after  a verdict  has  been  rendered,  affidavits  of 
the  jurors  as  to  what  took  place  between  the  members  of 
the  jury,  while  in  the  jury  room,  considering  their  verdict, 
or  affidavits  from  outsiders,  or  those  not  of  the  jury,  as  to 
statements  or  admissions  made  by  a juror  or  jurors,  after 
being  discharged,  cannot  be  read ; and  the  late  Sir  John 
B.  Robinson, Chief  Justice,  in  Doe  dem.  Hagerman  v.  Strong , 
at  p.  292,  states  the  reason  for  this  ; he  says  : “ It  would 

open  the  door  to  abuse,  and  would  lead  to  great  uncertainty 
and  vexation  in  the  administration  of  justice,  if  courts 
were  to  listen  to  accounts  by  jurors  of  what  has  passed  in 
the  jury  room  ; or  were  to  attend  to  relations  of  what 
individual  jurors  may  have  said  to  others  of  the  grounds 
and  reasons  of  their  verdict,  after  they  had  rendered  it.” 

Now,  here  no  verdict  was  rendered,  and  this  application 
is  not  for  the  purpose  of  setting  aside  any  action  taken  or 
to  correct  any  alleged  mistake  made  by  the  jury ; but  the 
Crown  having  filed  the  affidavits  already  referred  to,  in 
which  the  deponents  all  swear  that  the  conduct  of  the 
crowd  outside  the  court  house  and  immediately  in  view  of 
the  jury  room  was  such  that,  in  the  opinion  of  the 
deponents,  it  must  have  intimidated  the  jurors,  etc. ; these 
affidavits  of  the  jurors  are  filed  in  answer  for  the  purpose 
of  shewing  that  the  deponents  before  mentioned  are  mis- 
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taken  in  their  respective  opinions,  as  they,  one  and  all, 
swear  that  the  conduct  of  the  crowd,  in  no  way  whatever, 
either  intimidated  or  interfered  or  influenced  them  in 
their  deliberations,  and  some  two  or  three  of  them  say 
that  they  did  not  even  notice  that  a noise  was  going  on  at 
the  time.  If  the  objection  was  that  the  affidavits  of  the 
jurors  shew  no  cause  for  not  granting  this  application, 
that  would  be  a reason  for  not  giving  any  effect  to  them, 
but  that  would  be  no  reason  for  removing  them  from  the 
file. 

I think,  therefore,  I must  read  the  affidavits,  and  having 
done  so,  I am  of  opinion  that  they  do  not  in  any  way  afford 
an  answer  to  this  application.  It  is  not  how  the  jurors 
individually  may  have  been  affected,  or  whether  they 
were  in  any  way  affected  ; the  fact  remains  admitted  that 
a large  crowd  of  disorderly  people  congregated  around  the 
court  house,  on  the  occasion  of  the  deliberations  of  the 
jurors,  in  a most  important  case,  one  fraught  with  most 
serious  consequences ; and  the  conduct  of  that  crowd 
tended  to  bring  the  administration  of  justice  into  con- 
tempt, which  cannot  be  allowed  under  any  circumstances, 
and,  if  passed  over  without  judicial  protest,  would  open 
the  door  to  the  grossest  abuse  ; and,  although  the  jurors 
in  question  may  not  in  any  way  have  been  influenced  by 
the  riotous  behaviour  of  the  crowd,  there  is  no  saying  how 
another  jury  might  be,  and  that  is  a material  factor  in 
this  application. 

But  it  is  not  the  only  one,  or  the  only  ground,  on  which 
this  application  is  made.  It  is  alleged  that  the  learned 
trial  Judge  was  most  grossly  insulted  and  threatened  by 
persons  in  that  crowd  after  he  had  left  the  bench  and 
before  the  business  of  the  Court  or  that  trial  had  con- 
cluded by  the  jury  being  discharged,  and  afterwards  and 
to  such  lengths  did  the  conduct  of  the  crowd  extend,  that 
it  was  necessary  to  read  the  Riot  Act  before  they 
dispersed. 

In  regard  to  that  there  are  a number  of  affidavits  filed 
in  answer  to  the  most  damaging  statements  made  in  the 
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affidavits  filed  for  the  Crown,  made  by  Mr.  E.  G.  Porter 
and  his  junior,  who  were  and  are  counsel  for  the  accused, 
and  by  ten  prominent  citizens  of  Napanee,  all  of  which  I 
have  most  carefully  considered,  and  they  all  agree  that 
there  was  a large,  noisy  crowd  in  the  street,  opposite  the 
hotel,  at  which  the  learned  J udge  was  staying,  and  opposite 
the  barber  .shop  where  he  was  at  the  time,  after  the 
adjournment  at  8 o’clock  of  the  night  in  question  ; and 
they  all  agree  that  in  the  crowd  were  some  of  the  “ best 
citizens  ” of  that  town,  while  a large  proportion  was  made 
up  of  young  boys  and  girls,  and  some  of  the  affidavits  state 
that  there  were  “ ladies  ” there  also  ; that  there  were  a large 
number  of  people  from  Belleville,  the  home  of  Ponton,  who 
had  come  down  to  be  present  at  the  termination  of  the 
trial,  etc.,  but  they  say  that  the  principal  part  of  the 
noise  was  made  by  the  young  boys,  and  that  no  one  of 
them  heard  any  remarks  nor  saw  any  misbehaviour 
directed  to  or  applied  to  or  referred  to  the  Judge,  but  it 
seemed  to  be  an  endeavour  amongst  the  boys  and  young 
people  assembled  to  get  up  some  fun  or  amusement,  and 
there  did  not  appear  at  any  time  to  be  any  danger  to  any 
person  or  persons,  nor  did  they  or  any  of  them  hear  any 
threats  or  see  any  demonstration  of  any  kind  of  violence 
or  that  might  lead  to  violence  or  danger,  nor  did  they  or 
any  of  them  see  at  any  time  any  occasion  for  reading  the 
Riot  Act.  In  addition  to  what  is  stated  above,  Mr.  E.  S. 
Lapum,  the  ex-mayor,  says  that  a large  portion  of  the 
people  then  and  there  assembled  were  attracted  there  by 
the  ringing  of  the  fire  bells,  which  took  place  just  about 
the  time  the  Judge  entered  the  barber  shop,  and  this  was 
done,  as  the  ex-mayor  says,  by  the  chief  of  police,  as  he  is 
informed , although  there  was  no  fire,  and  he  cannot  tell 
why  it  was  done,  unless  to  augment  the  crowd,  which  is 
the  effect  it  had.  As  to  this  statement  there  is  in  the 
affidavit  of  the  chief  of  police  an  emphatic  denial,  and  as 
Mr.  Lapum  says  he  was  only  “ informed,”  and  does  not 
name  his  informant,  I cannot  accept  his  statement  made  on 
information,  as  to  which  he  does  not  even  vouch  his  belief. 
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The  bell  was  rung,  no  doubt,  and  that  goes  to  shew  the 
spirit  of  the  people  engaged  in  this  objectionable  proceed- 
ing, and  confirms  the  facts  as  set  forth  in  the  affidavits 
filed  for  the  Crown. 

Notwithstanding  the  opinions  thus  expressed  by  all  these 
respectable  persons,  I cannot,  on  their  own  shewing,  divest 
myself  of  the  opinion  that  the  persons  there  assembled 
were  so  assembled  for  some  other  than  a harmless  and 
inoffensive  purpose.  It  is  to  my  mind  most  extraor- 
dinary that  “ respectable  citizens  ” should  be  found  in  a 
noisy  crowd  such  as  is  admitted  by  all,  to  the  number  of 
400  or  500,  and  who  were  shouting  and  hooting,  and 
evidently  collected  there  for  no  proper  purpose.  In  my 
opinion,  the  statements  made  in  these  several  affidavits 
strengthen  the  case  made  out  by  the  Crown,  that  they 
were  there  behaving  in  a boisterous  and  riotous  manner, 
all  of  which  was  directed  against  the  learned  Judge.  If 
not,  what  reasonable  excuse  is  there  for  that  gathering, 
assembled  on  the  street,  on  a cold  December  night,  except 
for  the  purpose,  manifested  by  their  conduct,  as  sworn  to 
by  the  sheriff  and  other  officers  of  the  law,  and  Mr. 
Charlesworth,  to  wait  till  the  reappearance  of  the  learned 
Judge  from  the  place  where  he  was  at  that  time,  prepara- 
tory to  returning  to  his  hotel  ? I am  bound  to  believe 
that  these  gentlemen  who  make  the  affidavits  on  behalf  of 
the  accused  did  not  hear  the  offensive  epithets  directed  at 
the  Judge,  or  did  not  see  or  hear  any  thing  but  good- 
natured  badinage ; but  the  evidence  of  those  who  did  not 
see  or  hear  what  is  alleged  and  sworn  to  have  taken  place, 
is  never  considered  so  satisfactory  as  the  evidence  of  the 
witness  who  swears  positively  to  what  he  did  see  and  hear. 
The  former  is  of  a negative  character,  the  latter  is  affir- 
mative, and  when  stated  in  the  clear  and  distinct  manner 
it  is  set  forth  by  one  who  occupies  the  first  official  position 
in  the  county,  the  sheriff,  supported  by  the  inspector  and 
other  respectable  deponents,  must  have  more  weight  than 
that  of  the  other  persons,  all  of  whom  feel  more  or  less,  as 
well  they  may,  the  compromising  position  in  which  the 
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conduct  of  that  crowd  has  placed  their  hitherto  well- 
conducted  and  orderly  town. 

From  all  that  appears,  I am  of  opinion  that  the  sheriff 
acted  wisely  and  properly  in  so  reading  the  Act.  There 
was  no  saying  what  would  have  happened  had  not  the 
crowd  been  brought  to  their  senses  by  such  action  on  the 
part  of  the  sheriff. 

It  is  contended,  however,  that  admitting  for  the  pur- 
poses of  the  argument  that  the  facts  sworn  to  by  the 
sheriff  and  the  others  are  true  in  regard  to  such  of  those 
disorderly  proceedings  as  were  directed  to  the  learned 
J udge,  these  facts  do  not  warrant  depriving  the  accused  of 
his  right  to  be  tried  by  a jury  taken  from  the  county  in 
which  the  alleged  crime  is  said  to  have  been  committed. 
And  counsel  contended  that  the  section  of  the  Code  under 
which  this  application  is  made,  on  the  authorities,  only  ap- 
plies to  cases  where  it  may  not,  in  the  opinion  of  the  Court 
or  Judge,  be  reasonably  certain  that  a jury  can  be  empan- 
elled who  would  render  a fair  verdict  on  the  evidence,  etc.  In 
regard  to  this  I am  not  prepared  to  say  whether  or  not  the 
learned  counsel  is  right.  It  may  be  so,  but  that  does  not 
alter  the  case.  I suppose  that  such  a state  of  things  as  is 
in  this  case  presented  never  occurred,  so  as  to  make  it 
necessary  to  adjudicate,  etc.,  but  the  Code  declares  that 
“ whenever  it  appears  to  the  satisfaction  of  the  court  or 
judge  * * that  it  is  expedient  to  the  ends  of  justice  that 
the  trial  of  any  person  charged  with  an  indictable  offence 
should  be  held  in  some  district,  county,  or  place  other  than 
that  in  which  the  offence  is  supposed  to  have  been  com- 
mitted * * the  court  * * may  * * order  that  the 
trial  shall  be  proceeded  with  in  some  other  district,  county, 
or  place  within  the  same  Province,  named  by  the  court  or 
judge  in  such  order.”  So  that  it  is  not  a question  as  to 
the  jury  altogether.  If  it  appears  to  the  satisfaction  of  the 
Court  or  Judge  that  it  is  expedient  to  the  ends  of  justice, 
by  reason  of  an}Tthing  which  may  interfere  with  the  fair 
trial  of  the  case  in  the  particular  county,  to  make  a change, 
it  is,  I take  it,  the  duty  of  the  Court  or  Judge  to  give 
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force  and  effect  to  the  conclusion  come  to,  by  reason  of  the 
facts  and  circumstances  which  may  be  established  to  his 
satisfaction. 

Now,  in  this  case,  after  mature  deliberation,  I cannot 
divest  myself  of  the  opinion  that  it  is  expedient  on  the 
facts  here  presented,  and  that  the  ends  of  justice  require, 
that  the  place  of  trial  be  changed  from  Napanee  to  some 
county  other  than  Lennox  and  Addington  ; not  because 
twelve  honest  and  intelligent  men  cannot  be  obtained  as 
jurors,  with  the  ample  means  provided  by  law,  in  that 
county,  if  they  were  not  in  any  way  interfered  with  and 
left  to  their  deliberations  after  hearing  the  evidence  and 
the  Judge’s  charge,  etc.,  and  untrammelled  by  a boisterous 
crowd  of  sympathizers  with  one  side  or  the  other,  such  as 
was  assembled  around  the  court  house  while  the  jury  were 
deliberating  on  their  verdict  at  the  last  trial.  A factor 
has  appeared  and  .has  been  made  manifest  on  this  applica- 
tion which  was  not  presented  on  the  former,  which  has 
entirely  changed  the  state  of  things,  and  which  has  satis- 
fied me  that  it  would  not  be  proper  to  run  the  risk  of  a 
recurrence  of  such.  On  the  former  application  the  grounds 
alleged  were  that,  in  the  opinion  of  certain  respectable  and 
intelligent  residents  of  the  county  and  of  the  town  of 
Napanee,  a jury  could  not  be  found  with  any  degree  or 
certainty  within  the  county  which  would  warrant  the 
Court  in  believing  that  a fair  trial  could  be  had,  owing  to 
the  widespread  sympathy  for  the  accused.  That  case  was 
not  made  out  to  my  satisfaction,  but  the  ground  is  changed 
now.  It  is  not  a matter  of  opinion  as  to  what  might  be, 
in  regard  to  the  jury.  Facts  are  stated  and  sworn  to 
which  establish  that  what  those  persons  believed  would 
take  place,  has  taken  place.  A repetition  of  that  kind  of 
conduct  cannot  be  again  invited. 

I am  not  unmindful  of  the  right  of  the  accused,  as 
recognized  by  law,  subject  to  the  provisions,  of  course, 
under  which  this  application  is  made,  to  be  tried  in 
Napanee,  but  being  satisfied  that  it  is  expedient  to  the 
ends  of  justice  that  the  place  of  trial  should  be  changed,  I 
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have  no  choice  but  to  declare  accordingly  ; but  the  accused 
has  made  out  such  a strong  case  for  assistance  in  procuring 
his  necessary  and  material  witnesses,  that  I think  the 
Chbwn  should  secure  their  attendance  at  the  trial.  As  to 
the  particulars  of  the  order,  I will  settle  them,  if  counsel 
cannot  agree. 

Then,  as  to  the  place  of  trial,  I have  had  the  benefit  of 
consultation  with  eight  of  my  brother  Judges  (as  the  Crown 
and  the  accused  cannot  agree  as  to  the  place),  and  all  save 
one  are  of  opinion  that  Toronto  is  the  most  proper  place 
available,  as  the  present  circuit  list  of  assizes  now  stands, 
and  I am  of  that  opinion  myself.  Both  counsel  for  Crown 
and  accused  are  not  favourable  to  Toronto,  but  as  neither 
have  furnished  me  with  any  reason  on  which  I can  act,  I 
can  do  no  better  than  act  on  my  own  judgment,  supported, 
as  it  is,  by  my  learned  brethren  of  the  Bench. 
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Jones  et  al.  v.  Mason  et  ux. 

' V 

Summary  Judgment — Rule  603 — Defence — Validity — Information  and 
Belief — Married  Woman — Separate  Estate — Foreign  Law. 

In  an  action  upon  a promissory  note  made  in  the  State  of  New  York,  the 
defendants,  who  were  husband  and  wife,  in  answer  to  an  application 
for  summary  judgment  under  Rule  603,  swore  that  the  note  was  given 
upon  a certain  condition  which  had  not  been  fulfilled  by  the  payees  ; 
that  the  defendants  were  informed  and  believed  that  the  plaintiffs,  the 
indorsees  of  the  note,  were  suing  for  the  benefit  of  the  payees,  and 
were  not  holders  for  value,  or  took  it  after  maturity.  The  tource  of 
the  information  was  not  given,  and  the  plaintiffs  positively  denied  that 
there  was  any  notice  of  any  condition.  There  was  no  proof  that  the 
wife  had  separate  estate  in  Ontario,  but  the  plaintiffs  filed  an  affidavit 
made  by  a counsellor-at-law  in  the  State  of  New  York,  who  stated  that, 
by  the  laws  there  in  force  it  was  not  necessary  that  a married  woman 
should  be  possessed  of  any  property,  either  real  or  personal,  to  enable 
her  to  contract  or  to  make  her  contracts  binding  in  law,  her  right  to 
contract  being  the  same  as  if  she  were  unmarried.  This  affidavit  was 
not  contradicted  : — 

Held , that  no  valid  defence  was  shewn,  and  the  plaintiffs  were  entitled  to 
summary  judgment  against  both  defendants. 

Bank  of  Toronto  v.  Keilty  (1896),  17  P.  R.  250,  followed. 

Munro  v.  Orr  (1895),  17  P.  R.  53,  distinguished. 


[March  13,  1899.—  Meredith,  C.J.] 
[April  19,  1899. — Divisional  Court .] 

An  appeal  by  the  defendants  from  an  order  of  the  local 
Judge  at  Hamilton,  under  Rule  603,  allowing  the  plaintiffs 
to  sign  final  judgment  for  the  amount  of  their  claim  and 
costs  against  the  defendants. 

The  plaintiffs’  claim  as  indorsed  on  the  writ  of  summons 
was  for  “ $1,262.14  against  the  defendants,  as  makers  of  a 
promissory  note  for  $1,230.56,  dated  at  New  York  the 
10th  November,  1896,  payable  on  the  1st  May,  1898,  with 
interest  at  six  per  cent.,  to  the  order  of  T.  W.  Reakes  & 
Co.,  and  by  them  indorsed  to  the  plaintiffs,  who  are  hold- 
ers for  value.” 

The  affidavit  of  the  plaintiffs’  agent  upon  wThich  they 
moved  for  judgment  stated,  in  addition  to  the  usual  matters, 
that  the  deponent  had  been  engaged  in  practice  as  a coun- 
sellor-at-law in  the  State  of  New  York  for  eighteen  years, 
and  had  a full  knowledge  of  the  laws  of  the  State  of  New 
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York  regarding  the  power  of  married  women  to  contract, 
and  by  the  laws  of  the  State  of  York  it  was  not  necessary 
that  a married  woman  should  be  possessed  of  any  property, 
either  real  or  personal,  to  enable  her  to  contract  or  to 
make  her  contracts  binding  in  law ; a married  woman’s 
right  to  contract  under  the  said  laws  being  the  same  as  if 
she  were  unmarried. 

The  defendant  Mary  0.  Mason  was  a married  woman, 
the  wife  of  the  defendant  John  A.  C.  Mason. 

The  defendant  John  A.  C.  Mason,  in  answer  to  the 
application,  swore  that  the  note  sued  on  was  given  in 
payment  of  certain  goods  sold  to  him,  a large  proportion 
of  which  had  never  been  delivered  to  him,  and  for  that 
part  of  the  note  he  had  received  no  value  whatever ; that 
at  the  time  the  note  was  given  it  was  made,  signed,  and 
delivered  on  the  express  condition  that  the  balance  of  the 
goods  were  to  be  shipped  and  delivered  to  him  forthwith, 
and  unless  this  was  dohe  it  should  be  void  and  of  no  effect ; 
that  he  did  not  know  the  plaintiffs,  but  had  been  informed 
and  verily  believed  that  they  were  suing  for  the  benefit  of 
T.  W.  Reakes  & Co.,  to  whom  the  note  was  originally 
made,  and  that  that  firm  were  the  real  plaintiffs  in  this 
action  ; that  he  was  further  informed  and  verily  believed 
that  the  plaintiffs  were  not  holders  for  value  of  the  note 
sued  on,  and  that  if  they  were  bond  fide  holders  for  value 
at  all,  they  obtained  the  note  after  maturity. 

The  defendant  Mary  O.  Mason  swore  that  she  had  not 
and  never  had  had  at  any  time  separate  property  or  estate 
of  her  own  in  Ontario  ; that  she  received  no  value  for  the 
note  sued  on,  or  any  part  thereof,  and  simply  joined  vol- 
untarily in  the  note  with  her  husband ; that  she  had  read 
the  affidavit  of  her  husband,  and  it  was  true  in  substance 
and  in  fact,  so  far  as  she  knew;  she  personally  knew 
that  all  the  goods  for  which  the  note  was  given  were  not 
delivered  as  agreed,  and  that  as  to  such  portion  at  least, 
he  had  a good  and  valid  defence ; that  she  joined  in  the 
note  on  the  express  condition,  agreement,  and  understand- 
ing that  the  whole  of  the  goods  were  to  be  delivered 
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forthwith,  and  would  not  have  done  so  but  for  the  agree- 
ment that  the  residue  of  the  goods  should  be  delivered  to' 
her  husband. 

The  statements  made  in  these  affidavits  were  specifically 
denied  in  affidavits  filed  by  the  plaintiffs  in  reply. 

The  defendants’  appeal  from  the  local  Judge’s  order  was 
heard  by  Meredith,  C.J.,  in  Chambers,  on  the  3rd  Feb- 
ruary, 1899. 

W.  H.  Blake , for  the  defendants. 

Hasten , for  the  plaintiffs. 

Judgment  was  delivered  on  the  13th  March,  1899. 

Meredith,  C. J. — Appeal  by  the  defendants  from  an 
order  of  the  local  Judge  at  Hamilton  giving  leave  to  the 
plaintiffs  to  sign  judgment  against  them  under  Con.  Rule 
603.  \ 

The  action  is  brought  against  the  defendants  (husband 
and  wife)  on  a promissory  note  for  $1,230.56,  dated  at 
New  York  the  10th  November,  1896,  and  payable  the  1st 
May,  1898,  to  the  order  of  T.  W.  Reakes  & Co.,  and  by 
them  indorsed  to  the  plaintiffs,  as  the  special  indorsement 
states. 

The  defendants  dispute  the  plaintiffs’  right  to  recover, 
alleging  that  they  are  not  the  holders  of  the  promissory 
note  sued  on,  and  set  up  that  the  note  was  given  for  goods, 
all  of  which  were  not  delivered  ; that  the  note  was  given 
upon  the  condition  that  the  goods  should  be  delivered 
forthwith,  and  that  they  have  not  been  delivered  ; and  to 
the  truth  of  these  allegations  the  female  defendant  pledges 
her  oath  in  an  affidavit  filed  by  her  in  opposition  to  the 
motion.  She  also  contends  that,  being  a married  woman,, 
and  having  no  separate  estate,  she  is  not  liable  on  the 
note,  to  which  the  plaintiffs  reply  that  the  note  was  made 
in  the  State  of  New  York,  and  by  its  law  a married  woman 
may  contract  in  the  same  manner  and  as  fully  as  & feme 
sole,  and  that,  that  being  so,  the  female  defendant  is  liable 
in  this  Province  in  the  same  way. 
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The  allegations  of  fact  of  the  defendants  are  contradicted., 
and  it  is  very  probable  that  they  will  at  the  trial  turn  out 
to  be  unfounded ; but  I do  not  think  they  should  be  tried 
on  conflicting  evidence  upon  an  application  under  Rule 
603.  So,  as  to  the  question  of  the  nature  and  effect  of 
the  foreign  law,  if  I were  to  decide  that  point  now  on  the 
material  before  the  local  Judge,  I should  come  to  the  same 
conclusion  as  that  to  which  he  came,  but  that  question 
ought  not,  I think,  to  be  disposed  of  on  an  application  under 
the  Rule.. 

The  power  conferred  by  this  Rule  should  not,  in  my 
opinion,  be  exercised  unless  in  a very  clear  case.  When 
there  is  no  reasonable  doubt  that  the  plaintiff  is  entitled 
to  judgment,  and  when,  therefore,  it  is  inexpedient  to  allow 
the  defendant  to  defend  for  the  mere  purpose  of  delay,  it 
is  said  that  the  power  should  be  exercised.  I cannot  say 
that  that  is  the  case  here,  unless  the  questions  of  fact  are 
to  be  tried  on  the  affidavits,  and  that  should  not,  T think, 
be  done.  No  special  reason  for  urgency  is  suggested,  and 
I think  the  action  should  be  allowed  to  proceed  in  the 
ordinary  way. 

The  appeal  is  allowed,  but  the  costs  here  and  below  will 
be  in  the  cause  to  the  successful  party. 

The  plaintiffs  appealed  from  this  decision,  and  their 
appeal  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  and  Robertson,  J.,  on  the  17th  March,  1899. 

Hasten , for  the  plaintiffs.  This  is  a case  in  which 
summary  judgment  can  be  granted.  A probability  of  a 
good  defence  being  established  is  not  shewn  as  in  Munro  v. 
Orr  (1895),  17  P.  R.  53.  The  statements  made  by  the 
defendants  on  information  and  belief  will  not  be  received  : 
Rule  518  ; Bank  of  Toronto  v.  Keilty  (1896),  17  P.  R. 
250.  The  right  to  judgment  against  a married  woman  in 
Ontario  depends  upon  her  capacity  to  contract,  and  the 
Court  will  not  refuse  to  enforce  a contract  made  out  of 
'Ontario  based  upon  a wider  capacity  existing  according  to 
the  law  of  the  foreign  State  where  the  contract  is  made  : 
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Re  Teasdall  v.  Brady  (1898),  18  P.  R.  104.  A contract 
by  a married  woman,  valid  by  the  law  of  the  place  where 
it  is  made,  is  valid  and  binding  on  her,  although  by  the 
law  of  her  domicil  she  is  prohibited  from  making  such  a 
contract : Boivles  v.  Field  (1897),  78  Fed.  R.  742,  and 
cases  there  cited.*  I refer  also  to  Hammond  v.  Keachie' 
(1897),  28  0.  R.  455  ; Loibl  v.  Fraser  (1893),  9 Times- 
L.  R.  534 ; Nesbitt  v.  Armstrong  (1892),  14  P.  R.  366. 

Gow,  for  the  defendants,  referred  to  Cameron  v.  Heighs 
(1890),  14  P.  R.  56;  Papayanni  v.  Coutpas,  [1880]  W.  N. 
109. 

Judgment  was  delivered  on  the  19th  April,  1899. 

Boyd,  C. — I think  the  local  Judge’s  judgment  should 
be  restored  and  judgment  entered  upon  the  note. 

There  is  no  fact  sworn  to  indicating  any  valid  defence.- 
The  defendant  is  informed  and  believes  that  the  plaintiffs 
are  not  bond  fide  holders  of  the  note,  and  that  they  knew  of 
an  alleged  condition  on  which  the  note  was  signed,  or  that 
they  took  it  after  maturit}7.  The  evidence  of  the  note 
itself,  due  1st  May,  1898,  and  protested  in  New  York  on 
2nd  May,  proves  a transfer  between  the  parties  in  England 
before  maturity,  and  it  is  positively  denied  that  there  was 
any  notice  of  any  condition. 

There  is  grave  reason  to  doubt  the  existence  of  any  such 
condition  ; but,  apart  from  this,  it  is  not  shewn  by  a 
proper  affidavit  that  the  note  is  invalid  in  the  hands,  of 
the  plaintiff.  The  affidavit  is  not  in  conformity  with  the 
Rules  because  it  does  not  give  the  source  of  information,- 
and  is  open  to  the  same  objection  that  prevailed  in  Bank 
of  Toronto  v.  Keilty  (1896),  17  P.  R.  250. 

There  is  no  contradiction  of  the  affidavit  shewing  the 
New  York  law  applicable  to  this  note  there  made.  By 
this  it  appears  that  the  female  defendant,  though  a married 

*See,  also,  Waldron  v.  Ritchings  (1870),  9 Abbott  Pr.  (N.S.)  359  ; 
Merrielles  v.  State  Bank  of  Keokuk  (1893),  5 Tex.  Civ.  App.  4S3  ; Gibson 
v.  Sublett  (1885),  82  Ky.  596. 
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woman,  had  capacity  to  contract  as  feme  sole , so  that  the 
defendants  are  joint  debtors  and  jointly  liable. 

For  these  reasons,  I would  affirm  the  order  of  the  local 
Judge  and  direct  judgment  with  all  costs  against  both 
defendants. 

Robertson,  J.— I concur,  distinguishing  this  ease  from 
Munro  v.  Orr  (1895),  17  P.  R.  53. 


Hodge  v.  Hallamore  et  al. 

Appeal — Lis  Pendens — Refusal  to  Vacate — R.  S.  O.  ch.  51,  sec.  99. 

No  appeal  lies,  by  virtue  of  sec.  99  of  the  Judicature  Act,  R.  S.  0.  ch. 
51,  or  otherwise,  from  an  order  of  a Master  or  Judge  dismissing  a 
motion  made  under  sec.  98  for  an  order  vacating  a certificate  of  lis 
pendens. 

[April  28,  1899. — Meredith,  C.J.] 

An  appeal  by  the  defendants  from  an  order  of  the 
Master  in  Chambers  dismissing  a motion  by  the  appellants, 
made  under  sec.  98  of  the  Judicature  Act,  R.  S.  0.  ch.  51, 
for  an  order  vacating  a certificate  of  lis  'pendens. 

The  appeal  was  brought  on  for  hearing  before  Meredith, 
C.J.,  in  Chambers,  on  the  28th  April,  1899. 

W.  R.  Riddell,  for  the  plaintiff,  objected  that  no  appeal 
lay.  By  sec.  99  of  the  Judicature  Act,  “the  order  for 
vacating  or  annulling  a certificate  of  lis  pendens  shall  be 
subject  to  appeal  according  to  the  practice  of  the  High 
Court  in  like  cases,”  but  there  is  no  provision  for  an 
appeal  from  an  order  refusing  to  vacate.  Prior  to  53 
Yict.  ch.  33  (0.)  the  registry  of  a certificate  of  lis  pendens 
could  not  be  annulled  if  the  case  were  a proper  one  for 
such  registry  and  if  it  were  not  clearly  illusory.  When 
the  power  to  vacate  was  given  by  that  Act,  the  power  to 
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appeal  was  also  given,  but  was  limited  to  one  event,  that 
of  the  order  being  granted,  the  intention  of  the  Legislature 
being  that  there  should  be  no  appeal  if  the  Master  or 
Judge  of  first  instance  did  not  think  it  a clear  case  for 
annulling. 

J.  R.  Roaf,  for  the  defendants,  contended  that  the  case 
was  covered  by  Rule  767,  which  provides  generally  for  an 
appeal  to  a Judge  in  Chambers  from  a judgment,  order,  or 
decision  of  the  Master,  and  relied  on  Holmested  and 
Langton’s  Judicature  Act,  2nd  ed.,  p.  138,  note  to  sec.  99, 
where  the  editors  say  : “ An  order  refusing  to  vacate  a 

certificate  is  not  in  terms  appealable  under  this  section, 
but  would  seem  to  be  appealable  under  Rule  767  or  777.” 
Rule  777  provides  for  an  appeal  from  a judgment,  order, 
or  decision  of  a Judge  in  Chambers  to  a Divisional  Court. 

Riddell,  in  reply,  pointed  out  that  Rule  767,  so  far  as  it 
provides  for  an  appeal  from  a decision  of  the  Master,  is 
precisely  the  same  as  the  former  Rule  846  which  was  in 
force  when  the  Act  53  Viet.  ch.  33  was  passed. 

Meredith,  C.  J.,  (at  the  close  of  the  argument)  allowed 
the  objection  and  dismissed  the  appeal  with  costs  to  the 
plaintiff  in  any  event. 
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Young  et  al.  v.  Tucker. 

Appeal  Bond — Defect  in  Form — Jurisdiction — Supreme  Court  of  Canada 
— Action  Begun  in  County  Court — Femoral  into  High  Court — Report 
of  Drainage  Referee  in  Action — Title  to  Land — Servitude. 

A bond  filed  as  security  for  costs  of  an  appeal  to  the  Supreme  Court  of 
Canada  was  disallowed  on  the  ground  of  substantial  error  in  the  form — 
“by”  instead  of  “ binds  ” in  the  operative  part. 

Jamieson  v.  London  and  Canadian  L.  and  A.  Co.  (1899),  ante  413,  fol- 
lowed. 

The  appeal  to  the  Court  of  Appeal  was  from  the  report  of  the  Drainage 
Referee  upon  a reference  to  him  of  an  action,  which  had  been  begun  in 
a County  Court  and  been  removed  into  the  High  Court  : — 

Held,  that  the  action  originated  in  the  High  Court. 

Re  Township  of  Raleigh  and  Township  of  Harwich  (1895),  Cassels’s  Prac- 
tice of  the  Supreme  Court  of  Canada,  2nd  ed.,  p.  22,  distinguished. - 
Held,  also,  that,  although  the  damages  were  no  more  than  $25,  an  appeal 
lay,  for  the  title  to  some  interest  in  real  estate  catne  in  question  as  the 
result  of  the  judgment,  which  in  effect  decided  that  the  defendant  was 
not  entitled  to  the  servitude  to  which  he  contended  that  the  plaintiffs’ 
land  was  subject. 

[May  3,  1899.—  Osier,  J.A.] 

This  was  a motion  by  the  defendant  for  an  order 
approving  the  bond  filed  by  him  as  security  for  the 
plaintiffs’  costs  of  the  defendant’s  proposed  appeal  to  the 
Supreme  Court  of  Canada  from  the  judgment  of  the 
-Court  of  Appeal  in  favour  of  the  plaintiffs*  and  allowing 
such  appeal  to  the  Supreme  Court. 

The  bond  filed  followed  (in  part)  the  form  given  in 
Cassels’s  Practice  of  the  Supreme  Court  of  Canada,  2nd 
ed.,  p.  220,  using  the  word  “ by”  instead  of  “ binds’'  in 
the  operative  part. 


The  motion  was  heard  by  Osler,  J.A.,  in  Chambers,  on 
the  29th  April,  1899. 

R.  McKay,  for  the  defendant. 

Aylesworth,  Q.C.,  for  the  plaintiffs,  objected  to  the 
form  of  the  bond,  and  also  contended  that  an  appeal  did 
not  lie. 

Judgment  was  delivered  on  the  3rd  May,  1899. 
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Osler,  J.  A. — The  bond  must  be  disallowed  on  the 
substantial  error  in  the  form  which  I had  occasion  to  point 
out  recently  in  a case  now,  I think,  reported,*  and  which 
has  been  fallen  into  over  and  over  again  from  following 
the  form  given  in  the  Supreme  Court  Practice. 

The  error  seems  a trifling  one.  It  may  or  may  not  be 
fatal.  But,  as  I cannot  finally  decide  it  on  this  motion,  I 
must  give  effect  to  the  objection. 

If,  however,  a proper  bond  is  put  in,  I think  I ought  to 
allow  it  rather  than  put  the  parties  to  the  expense  of  apply- 
ing to  the  Supreme  Court,  as  I am  against  the  objections 
which  have  been  raised  to  the  jurisdiction.  My  opinion,  of 
course,  is  not  conclusive  as  to  that,  and  it  remains  open  to 
the  respondent,  if  dissatisfied,  to  move  in  Ottawa  to  quash 
the  appeal. 

1.  I think  the  action  originated  in  the  Superior  Court, 
notwithstanding  that  it  was  removed  in  fact  into  that 
Court  from  the  County  Court  by  certiorari.  What  the 
statute  means  is  that  the  appeal  is  not  to  come  from  the 
inferior  Court  in  an  action  pending  in  that  Court : thus 
excluding  appeals  to  the  Supreme  Court  in  County  Court 
cases  : see  Beamish  v.  Kaulbach  (1879),  3 S.  C.  R.  704,  an 
appeal  from  .some  inferior  Court  (Probate,  I think)  in 
Nova  Scotia. 

2.  This  is  not  a case  like  Re  Toivnship  of  Raleigh  and 

Township  of  Harwich,  the  appeal  in  which  to  the  Supreme 
Court  was  quashed  in  May,  1895,  for  want  of  jurisdiction. 
That  was  an  appeal  in  a matter  which  originated  in  an 
appeal  to  the  Drainage  Referee  from  the  report  of  an 
engineer  for  the  purpose  of  founding  a drainage  by-law. 
The  judgment  of  this  Court  on  appeal  from  the  Drainage 
Referee  was  final,  the  matter  not  having  originated  in  an 
action  in  a Superior  Court/f*  ^ 

Here  the  appeal  to  this  Court  was  from  the  report  of  the 


* Jamieson  v.  London  and  Canadian  L.  & A.  Co .,  ante  p.  413. 
t This  case  is  not  reported.  It  is  noted  in  Cassels’s  Practice  of  the' 
Supreme  Court  of  Canada,  2nd  ed.,  p.  22. 
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same  Referee  in  an  action.  It  might  have  been  from  the 
report  of  a Master  or  Official  Referee.  So  far  as  my  own 
opinion  is  concerned,  I think  an  appeal  lies  from  our 
Court  to  the  Supreme  Court  in  such  a case.  Others  have 
the  last  word  as  to  that,  but,  Having  a clear  opinion  on 
the  point,  it  is  right  that  I should  act  upon  it. 

3.  Although  the  damages  are  no  more  than  $25,  the 
title  to  some  interest  in  real  estate  seems  to  be  in  question 
as  the  result  of  the  judgment,  which  in  effect  decides  that 
the  defendant  is  not  entitled  to  the  servitude  to  which  he 
contends  that  the  plaintiffs’  land  is  subject. 

The  costs  of  this  motion  must  be  costs  to  the  plaintiffs  in 
any  event,  but  upon  filing  a proper  bond,  I will  allow  it. 


City  of  Toronto  v.  Canadian  Pacific  R.  W.  Co. 


Stay  of  Proceedings — A ction  for  Rent — Pending  Reference  as  to  Title  and 
Other  Matters — Vendors  and  Purchasers  Act — Scope  of  Reference — 
Leave  to  Appeal. 

The  Court  refused  the  plaintiffs  leave  to  appeal  from  the  decision  of  a 
Divisional  Court,  ante  374,  affirming  an  order  staying  proceedings 
in  this  action,  deeming  that  the  action  was  unnecessary. 

[May  9,  1899.—  The  Court  of  Appeal.'] 

A motion  by  the  plaintiffs  for  leave  to  appeal  from  the 
decision  of  a Divisional  Court,  ante  374,  upon  the  ques- 
tion of  staying  proceedings  in  this  action. 

The  motion  was  argued  before  Burton,  C.J.O.,  OsLERr 
Maclennan,  Moss,  and  Lister,  JJ.A.,  on  the  29th  March, 
1899. 

Robinson,  Q.C.,  and  Fullerton,  Q.C.,  for  the  plaintiffs. 
Armour, Q.C.,  and  Angus  MacMurchy, for  the  defendants. 

Judgment  was  delivered  on  the  9th  May,  1899. 

Burton,  C.  J.  0. — This  is  a motion  for  leave  to  appeal 
from  the  order  of  a Divisional  Court  affirming  the  judgment 
of  Mr.  Justice  MacMahon,  which  had  affirmed  an  order  of 
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tlie  Master  in  Chambers  staying  proceedings  in  an  action 
brought  by  the  city  claiming  the  sum  of  $45,000  alleged 
to  be  due  for  rent  of  premises  popularly  known  as  the 
“ alternative  site,”  of  which  the  railway  company  have  been 
in  possession  since  early  in  1895,  under  an  agreement 
whereby  they  were  to  become  lessees  for  a term  of  fifty 
years,  renewable  from  time  to  time  for  further  periods  of 
fifty  years,  practically  in  perpetuity. 

This  agreement  has  been  a very  fruitful  source  of  liti- 
gation. The  plaintiffs  attempted  to  secure  the  same  end 
by  distraining  on  the  company’s  effects,  which  resulted  in 
the  amount  being  paid  into  Court,  and  by  a Judge’s  order 
at  one  time  ordered  to  be  paid  out  to  the  city,  which  order 
was  subsequently  reversed  and  the  money  paid  back  to 
the  company. 

The  city  in  the  first  instance  declined  to  furnish  an 
abstract  of  title,  which  resulted  in  an  application  being 
made  by  the  railwa}7  company  under  the  Vendors  and 
Purchasers  Act,  which  was  not  persisted  in,  but  on  the 
5th  Februar}7,  1895,  a supplementary  agreement  was 
entered  into  by  the  terms  of  which,  among  other  things, 
an  abstract  of  title  was  to  be  furnished  and  the  title 
examined  and  approved  of  within  one  month  from  the 
delivery  of  the  abstract. 

There  was,  nevertheless,  so  much  delay  in  furnishing 
the  abstract  that  a second  petition  was  presented  under 
the  Vendors  and  Purchasers  Act,  and  on  this  occasion  a 
consent  order  was  made  in  these  terms  : — 

That  the  city  do  deliver  to  the  petitioners  an  abstract 
of  title  of  the  alternative  site  in  the  agreement  men- 
tioned, and  that  it  be  referred  to  James  S.  Cartwright, 
Esquire,  and  that  all  matters  as  to  the  time  of  the  deliv- 
ery of  the  abstract,  the  sufficiency  thereof,  and  all  subse- 
quent questions  arising  out  of  or  connected  with  the  title 
to  the  said  site,  and  the  carrying  out  of  the  said  agree- 
ment respecting  the  making  of  title  to  and  the  conveying 
of  the  alternative  site,  be  from  time  to  time  determined 
by  the  said  referee. 
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After  a very  long,  but,  I may  add,  not  an  unnecessary, 
delay,  for  the  titles  are  very  numerous  and  complicated,  the 
abstracts  have  been  approved  of,  but  the  question  of  settling 
the  conveyance,  including  an  important  question  of  whether 
the  lessees  are  liable  to  pay  taxes,  remains  undisposed  of,, 
and  the  city,  without  getting  that  question  disposed  of  by 
the  Referee,  has  selected  one  question  only,  viz.,  the  pay- 
ment of  the  rent,  and  brought  an  action  for  its  recovery. 
This  is  the  action  which  it  is  now  sought  to  stay  until  the 
whole  of  the  questions  referred  to  Mr.  Cartwright  are  dis- 
posed of. 

No  reason  entitled  to  any  weight  was  suggested  why 
the  reference  should  not  be  proceeded  with  and  why  the 
action  should  not  be  deferred  until  that  reference  is  finally 
disposed  of.  It  does  not  seem  to  me  that  anything  would 
be  gained  in  the  way  of  expediting  the  suit  by  allowing 
this  action  to  proceed,  whilst  a large  additional  expense 
would  be  incurred.  Whereas,  if  the  reference  is  at  once 
proceeded  with,  the  whole  of  the  questions  involved  could 
be  finally  disposed  of  on  appeal  from  the  referee’s  report, 
including  the  amount  of  rent  and  the  liability  or  non- 
liability for  taxes. 

I think,  in  the  exercise  of  a sound  discretion,  we  should 
refuse  the  leave. 

Osler,  J.  A. — This  action,  it  appears  to  me,  was  an 
unnecessary  one.'  Everything  to  which  the  plaintiffs  can 
be  entitled  under  their  contract  with  the  defendants  can 
be  claimed  and  the  right  thereto  decided  in  the  other 
proceeding  so  long  pending  between  them,  or,  if  not  under 
that  proceeding  as  originally  launched,  yet  as  it  is  now 
extended  by  the  order  from  which  the  plaintiffs  propose 
to  appeal.  It  would  be  a most  useless,  to  say  nothing  of 
its  being  a most  improper,  thing  to  continue  two  lines  of 
litigation,  when  one  will  answer  every  purpose.  Therefore 
leave  to  appeal  should  be  refused. 

Maclennan,  Moss,  and  Lister,  JJ.A.,  concurred. 
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Re  Shaw  and  City  of  St.  Thomas. 


Municipal  Corporations — By-law —Motion  to  Quash — Time — Service  of 
Notice  of  Motion. 

A summary  application  to  quash  a municipal  by-law  registered  under  sec. 
396  of  the  Municipal  Act,  R.  S.  0.  ch.  223,  is  “ made  ” within  the  mean- 
ing of  sec.  399,  when  notice  of  the  motion  is  served,  the  affidavits  in 
support  of  it  having  been  already  filed  ; it  is  not  necessary  that  the 
motion  should  be  brought  on  for  hearing  within  the  time  prescribed  by 
the  section. 

Be  Sweetman  and  Township  of  Gosfield  (1889),  13  P.  R.  293,  approved. 

Decision  of  Rose,  J.,  affirmed. 


[May  10,  1899. — The  Court  of  Appeal.] 

An  appeal  by  the  municipal  corporation  of  the  city  of 
St.  Thomas  from  an  order  of  Rose,  J.,  in  the  Weekly 
Court,  made  upon  summary  application,  quashing  city  by- 
law No.  1116,  “ A by-law  to  provide  for  aiding  and  assist- 
ing the  Lake  Erie  and  Detroit  River  Railway,  and  for 
issuing  debentures  therefor  in  the  sum  of  $20,000,  to  be 
given  by  way  of  bonus.” 

The  facts  are  stated  in  the  judgment. 

The  appeal  was  heard  by  Burton,  C.  J.  O.,  Osler, 
Maclennan,  Moss,  and  Lister,  JJ.A.,  on  the  9th  May, 
1899. 

W.  R.  Riddell , for  the  appellants. 

W.  L.  McLaivs  and  T.  A.  Hunt , for  the  respondent, 
the  applicant  in  the  Court  below. 

Judgment  was  delivered  on  the  following  day. 

Osler,  J.  A. — The  by-law  had  been  carried  by  the 
assent  of  the  ratepayers,  and,  after  having  been  passed  by 
the  council,  was  duly  registered  in  the  proper  registry 
office,  pursuant  to  sec.  396  of  the  Municipal  Act,  on  the 
30th  December,  1898. 

The  only  question  argued  on  the  appeal  was  whether 
the  motion  to  quash  the  by-law  had  been  made  in  time. 
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All  the  other  grounds  of  appeal  from  the  judgment  were 
-expressly  abandoned. 

The  recognizance  required  by  the  Act  was  duly  given, 
the  affidavits  in  support  of  the  motion  filed,  and  the 
notice  of  motion  served,  several  days  before  the  80th 
March,  1899.  The  notice  was  returnable  on  the  11th 
April,  1899.  It  was  duly  filed  or  set  down  for  hearing, 
with  an  affidavit  of  service,  before  the  30th  March,  and 
the  certificate  required  by  sec.  399  of  the  Municipal  Act, 
R.  S.  0.  ch.  223,  was  also  duly  registered  before  that 
day. 

I think  the  applicant  has  sufficiently  complied  with  the 
requirements  of  the  Act.  Section  399  enacts  that  every  by- 
law registered  under  sec.  396  of  the  Act  shall  be  absolutely 
valid  and  binding  upon  the  municipality,  according  to  the 
terms  thereof,  and  shall  not  be  quashed  or  set  aside  upon 
any  ground  whatever,  unless,  within  three  months  from 
registry  thereof,  an  application  or  action  to  quash  or  set 
aside  the  same  is  made  (sic)  to  some  Court  of  competent 
jurisdiction,  and  a certificate  under  the  hand  and  seal  of 
the  officer  of  the  Court,  stating  that  such  action  or  pro- 
ceeding has  been  brought  or  application  made,  has  been 
registered  in  said  registry  office  within  the  said  period  of 
three  months. 

The  issue  of  a writ  on  the  very  last  day  of  the  third 
month  would  have  been  in  time.  It  need  not  have  been 
served  for  months  afterwards,  though  the  opposite  party, 
having  notice  of  it  by  the  registered  certificate  or  other- 
wise, might  have  appeared  to  it  and  thus  have  forced  the 
action  on. 

Evidently  what  the  Act  requires  is  that  some  effective 
proceeding  shall  be  taken  within  the  prescribed  time  by 
which  the  municipality  is  brought  into  Court  to  defend 
the  by-law.  There  is  nothing  in  the  section  which  makes 
.it  necessary  that  the  action  or  motion  shall  be  brought  on 
for  trial  or  hearing  during  the  three  months. 

So,  under  the  practice  before  the  Judicature  Act,  an 

application  ” to  quash  a by-law  might  be  made  on  the 
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last  day  of  the  prescribed  time  for  doing  so.  That  was  by 
rule  nisi,  which,  in  that  event,  would  be  returnable  in 
the  following  term  or  vacation. 

The  new  practice  has  abolished  that  form  of  proceeding,, 
and  by  Rule  355,  where  an  application  is  authorized  to  be 
made  to  the  Court  or  Judge  in  an  action  or  proceeding, 
such  application  shall  be  made  by  motion. 

The  provisions  of  the  Act  in  reference  to  such  proceed- 
ings as  the  present  have  been  changed  so  as  to  conform* 
to  the  modern  practice. 

Were  the  strict  construction  of  secs.  399  (1),  (3),  and  379, 
380,  which  the  appellant  contends  for,  to  prevail,  the 
proceeding  by  way  of  motion  to  quash  the  by-law  must 
not  only  be  made  before  a Judge  in  Court,  but  also  dis- 
posed of  within  the  prescribed  time. 

The  practice  in  analogous  cases  has  been  uniformly  the' 
other  way,  and  I think  there  are  no  reasons,  either  of 
convenience  or  proceeding  upon  the  construction  of  the 
Act,  why  it  should  be  different  in  this. 

By  Order  58,  Rule  15,  of  the  English  Judicature  Act,  no 
appeal  to  the  Court  of  Appeal  shall  be  brought  after  the 
prescribed  times.  It  is  “ brought  ” within  the  meaning  of 
the  Rule  by  serving  notice  of  the  appeal  within  those  times 
Christopher  v.  Croll  (1885),  16  Q.  B.  D.  66  ; Ex  p.  Viney 
(1877),  4 Ch.  D.  794. 

By  Order  64,  Rule  14,  ib.,  an  application  to  set  aside  an 
award  may  be  made  at  any  time  before  the  last  day  of  the 
sittings  next  after  such  award  has  been  made  and  published 
to  the  parties.  In  Re  Gallop  and  Central  Queensland 
Meat  Export  Co.  (1890),  25  Q.  B.  D.  230,  notice  of  motion 
given  before  the  last  day  of  the  sittings  was  held  to  be  the 
commencement  of  an  application  within  the  Rule.  The 
notice  was  thus  treated  as  analogous  to  the  motion  for  the 
rule  nisi  in  the  similar  case  of  a motion  to  set  aside  an 
award  under  the  statute  of  Wm.  III.,  “ so  as  complaint  be 
made  in  the  Court  before  the  last  day  of  the  next  term 
after  publication  of  the  award  to  the  parties.” 

Other  cases  which  support  this  construction  of  the  con- 
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dition  of  sec.  399  (1)  as  to  making  an  application,  are 
referred  to  in  the  case  just  cited. 

By  the  service  of  the  notice  of  motion,  the  affidavits  in 
support  of  which  have  been  already  filed,  the  party  is 
really  brought  into  Court,  and  the  Court  is  seized  of  the 
application.  It  may  be  necessary  in  such  a case  as  this 
(though  I do  not  so  decide  or  express  any  opinion  either 
way)  to  file  the  notice  of  motion  and  affidavit  of  service  in 
order  to  obtain  the  certificate  of  the  registrar  for  the  pur- 
pose of  registration,  and  so  to  comply  with  the  other 
conditions  of  the  section. 

I entirely  agree  with  the  observations  of  my  learned 
brother  Street  in  Re  Sweetman  and  Township  of  Gosjield 
(1889),  13  P.  R.  at  p.  297,  that  the  application  of  the 
principle  of  the  cases  above  cited  and  referred  to  “ ceases 
to  appear  a strained  one  when  it  is  considered  that  the 
summary  proceeding  of  a motion  to  the  Court,  whether  it 
be  to  set  aside  an  award  or  to  quash  a by-law,  stands  in 
the  place  of  an  action  brought  for  the  same  purpose,  and 
that  the  service  of  a notice  of  motion  is  as  clearly  the 
commencement  of  the  one  proceeding  as  the  issue  of  a writ 
of  summons  is  of  the  other.” 

As  I said  upon  the  argument,  and  as  my  learned  brother 
also  said  in  the  case  just  cited,  the  Court  possesses  suffi- 
cient power  to  frustrate  any  attempt  to  tie  up  for  an 
unreasonable  time  the  argument  of  the  question. 

As  to  sec.  23  of  R.  S.  O.  ch.  226,  the  Municipal  Drainage 
Act,  under  which  the  case  last  cited  arose,  I think  it  only 
more  clearly  expresses  the  present  practice,  and,  indeed, 
considering  that  these  Acts,  as  part  of  a single  consolida- 
tion of  the  statute  law,  are  in  pari  materia , and  that  the 
sections  referred  to  in  both  deal  with  similar  proceedings, 
it  justifies  the  larger  construction  of  the  meaning  of  the 
word  “application  ” in  sec.  399. 

The  appeal  should,  I think,  be  dismissed  with  costs. 
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Maclennan,  J.A. — The  only  question  argued  before  us 
was  whether  a motion  under  sec.  899  of  the  Municipal 
Act,  R.  S.  0.  ch.  223  to  quash  a money  by-law  passed 
by  the  defendants  has  to  be  brought  to  a hearing  within 
the  three  months  limited  by  that  section,  or  whether 
it  is  sufficient  that  notice  be  given,  and  the  case  set  down 
for  argument,  within  that  time. 

After  a careful  consideration  of  the  language  of  the 
section,  and  an  examination  of  the  several  other  relative 
sections  to  which  our  attention  was  called,  T am  of  opinion 
that  the  application  must  be  regarded  as  having  been 
made  within  the  meaning  of  the  section  when  the  notice  is 
served  and  the  case  set  down  for  hearing.  When  that  has 
been  done,  the  applicant  is  in  Court.  He  has  availed  him- 
self of  its  machinery,  and  has  set  it  in  motion  ; and  the 
municipality  cannot  disregard  the  notice,  except  at  its 
peril.  The  applicant  must  have  filed  his  affidavits,  and 
the  municipality  must  prepare  theirs,  if  they  intend  to 
oppose  the  application,  and  have  them  ready  on  the  day 
named,  or  else  appeal  to  the  indulgence  of  the  Court  for 
further  time  to  do  so.  The  service  of  the  notice  is  the 
inception  of  the  application,  and  it  is  then  made  within 
the  meaning  of  the  section. 

The  question  on  this  section  is  the  same  as  arose  in 
Re  Sweetman  and  Township  of  Gosfield  (1889),  13  P.  R. 
293,  although  that  was  a drainage  by-law,  and  although  it 
depended  on  a different  section  from  the  present.  The 
language  of  secs.  571  and  572,  which  was  there  under 
consideration,  is  the  same  as  that  of  sec.  399.  There,  as 
here,  the  application  to  quash  had  to  be  made  within  the 
time  limited,  and  it  was  held  to  be  sufficient  to  file  the 
affidavits  and  to  serve  the  notice  within  the  time  limited, 
although  the  motion  was  not  brought  to  a hearing  until 
afterwards.  I agree  with  the  reasons  of  Mr.  Justice 
Street  for  his  decision  in  that  case. 

In  my  judgment,  the  appeal  should  be  dismissed. 

Burton,  C.J.O.,  Moss  and  Lister,  JJ.A.,  concurred. 
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McEachern  v.  Gordon  et  al. 

J udgment  Debtor — Examination  of — Assignment  for  Benefit  of  Creditors T 

The  making  of  an  assignment  for  the  benefit  of  creditors  under  It.  S.  O. 
ch.  147  does  not  deprive  a judgment  creditor  of  the  assignor  of  his 
right  to  examine  him,  although  it  may  in  some  cases  furnish  a reason 
why  an  order  for  such  examination  should  not  be  made. 

Decision  of  the  J udge  of  the  County  Court  of  Elgin  affirmed . 

[April  24,  1899. — Divisional  Court.] 

This  was  an  appeal  by  the  defendant  W.  W.  Gordon 
from  an  order  of  the  Judge  of  the  County  Court  of  the 
county  of  Elgin  granting  a writ  of  capias  ad  satisfacien- 
dum against  the  appellant,  under  R.  S.  O.  ch.  80,  sec.  8, 
and  Con.  Rule  907. 

The  plaintiff  was  a judgment  creditor  of  the  appellant, 
and  the  latter  had,  after  action  brought,  made  an  assign- 
ment for  the  benefit  of  creditors. 

After  the  judgment  was  recovered,  the  plaintiff  obtained 
an  order  for  the  examination  of  the  appellant  as  a judg- 
ment debtor,  upon  which  examination  he  testified  that, 
being  short  of  funds  and  “ people  pressing  him  for  payment,” 
he  had  conveyed  a house  and  lot  to  one  Bella  Gordon  (his 
sister-in-law)  without  consideration,  and  that  he  did  not 
know  why  he  conveyed  it  to  her. 

On  this  evidence  a motion  was  made  for  the  issue  of  a 
writ  of  capias  ad  satisfaciendum,  and  an  order  directing 
the  same  was  made  by  the  County  Court  Judge,  who,  among 
his  reasons  for  granting  it,  held  that  the  precedence  which 
is  taken  by  an  assignment  for  the  benefit  of  creditors  under 
R.  S.  0.  ch.  147,  sec.  11,  only  applies  to  remedies  and  pro- 
cedure against  the  property  of  the  debtor  which  was  con- 
veyed or  passed  under  the  assignment ; that  while  under 
sec.  9 the  assignee  has  the  exclusive  right  of  suing  for  the 
rescission  of  agreements,  deeds,  etc.,  a judgment  creditor  is 
not  deprived  of  or  curtailed  in  his  right  to  an  order  under 
sec.  8 of  R.  S.  O.  ch.  80  ; that,  even  if  he  has,  after  the 
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assignee  has  refused  to  take  proceedings  for  the  rescission 
of  the  fraudulent  conveyance,  disclosed  by  the  examination 
of  the  judgment  debtor,  obtained  an  order  authorizing  him 
to  take  proceedings,  it  is  discretionary  but  not  compulsory 
on  him  to  pursue  that  course. 

From  this  order  the  defendant  W.  W.  Gordon  appealed, 
and  the  appeal  was  argued  on  the  7th  March,  1899,  before  a 
Divisional  Court  composed  of  Falconbridge  and  Street, 

JJ. 

Gibbons,  Q.C.,  for  the  appellant.  The  examination  does 
not  disclose  any  fraud  on  the  part  of  the  defendant,  but 
even  if  it  did,  it  cannot  be  read,  as  the  assignment  took 
precedence  of  all  the  plaintiff’s  remedies ; and  the  examina- 
tion as  a judgment  debtor  was  irregular,  as  the  only 
examination  proper  to  be  had  was  that  of  the  defendant  as 
an  assignor  under  sec.  34  of  R.  S.  O.  ch.  147  : People's  Loan 
and  Deposit  Go.  v.  Dale  (1899),  18  P.  R.  338,  and  Sander- 
son v.  Lucas  (not  reported)*. 

Armour,  Q.C.,  and  W.  L.  McLaws,  for  the  plaintiff. 
The  examination  is  quite  regular,  as  it  was  held  under  an 
order  not  appealed  against.  The  plaintiff’s  remedy  by 
examination  is  not  taken  from  him.  Section  9 of  the  Assign- 
ments Act  (R.  S.  0.  ch.  147)  applies  to  the  right  of  suing  to 
rescind  agreements  for  the  benefit  of  creditors.  Even 
if  the  plaintiff’s  examination  and  other  remedies  are 
suspended  by  sec.  11,  it  is  only  as  against  the  debtor’s 
property,  not  as  against  his  body.  A creditor  not  proving 
his  claim  under  sec.  21  is  only  barred  as  to  the  assets  in  the 
assignee’s  hands.  Under  sec.  36  the  only  remedy  against 
the  debtor  for  refusal  to  answer,  etc.,  is  committal  to  gaol 
as  punishment.  That  section  is  almost  identical  with 


* A decision  of  Armour,  C.  J.,  in  Chambers,  that  a judgment 
creditor  had  no  status  to  examine  a defendant  as  a judgment  debtor  after 
he  had  made  an  assignment  for  the  benefit  of  creditors,  at  least  until  after 
the  assignee  refused  to  do  so,  when  an  order  might  be  obtained  : and  a 
motion  to  commit  for  unsatisfactory  answers  was  dismissed.  “ Mail  and 
Empire”  newspaper,  7th  October,  1898. — Rep. 
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Con.  Rule  907,  but  it  does  not  give  the  assignee  the 
remedy  by  ca.  sa.  which  the  Rule  gives  to  the  creditor.  If 
the  creditor’s  remedy  is  interfered  with  by  the  statute  in 
reference  to  the  debtor’s  property,  the  remedy  by  ca.  sa. 
under  Rule  907  is  not. 

Gibbons , in  reply. 

On  the  24th  April,  1899,  the  judgment  of  the  Court 
was  delivered  by 

Street,  J. — In  my  opinion  this  appeal  should  be  dis- 
missed. 

Upon  the  merits,  I should  come  to  the  same  conclusion 
as  that  arrived  at  in  the  Court  below,  viz.,  that  the  appel- 
lant had  made  a fraudulent  conveyance  of  the  property  to 
his  brother’s  wife  for  the  purpose  of  defrauding  his  credi- 
tors, and  that  a proper  case  had  been  made  out  under  Rule 
907  for  the  issue  of  a ca.  sa.  against  him. 

The  only  matter  of  law  argued  was  that  the  order  for 
his  examination  should  not  have  been  made  after  he  had 
made  an  assignment  for  the  benefit  of  creditors.  I do  not 
agree  in  the  view  that  such  an  assignment  deprives  a judg- 
ment creditor  of  his  right  to  obtain  an  order  for  his  debtor’s 
examination,  although  it  may  perhaps  in  some  cases 
furnish  a reason  why  such  an  order  should  not  be  made. 
But  the  question  as  to  whether  it  might  have  been  set 
aside  does  not  arise  here,  for  the  debtor  attended  and  sub- 
mitted to  be  examined  under  a perfectly  regular  order, 
and  upon  his  examination  made  statements  which  have 
been  righteously  held  to  shew  a fraudulent  disposition  of 
his  means. 

In  my  opinion,  the  appeal  should  be  dismissed  with 
costs. 
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, Cope  v.  Crichton  et  al. 

Counterclaim — Relief  against  Co-defendant — Striking  Out — Costs — Plead- 
ing to  Counterclaim — Waiver. 

One  of  the  defendants,  in  an  action  brought  to  recover  possession  of  land 
and  to  set  aside  a conveyance  of  the  land  from  him  to  his  co- defendant, 

. delivered  with  his  statement  of  defence  a counterclaim  against  his  co- 
defendant for  relief  upon  the  covenants  contained  in  the  conveyance 
attacked  and  in  a prior  mortgage  deed,  but  sought  no  relief  against  the 
plaintiff  in  that  regard,  and  did  not  serve  a third  party  notice  upon  his 
co-defendant.  The  latter  pleaded  to  the  counterclaim,  but  at  the  trial 
moved  to  strike  it  out,  and,  after  an  expression  of  opinion  from  the 
trial  Judge,  the  counterclaiming  defendant  submitted  to  have  it  struck 
out : — 

Held,  that  the  co-defendant  was  entitled  as  against  the  counterclaiming 
defendant  to  such  costs  as  he  would  have  been  entitled  to  upon  a suc- 
cessful motion  to  strike  out  the  counterclaim  : — 

Held,  also,  that  the  fact  of  his  having  pleaded  to  the  counterclaim  did  not 
militate  against  his  rights. 

[April  24,  1899. --Ferguson,  J.] 

Motion  by  the  defendant  John  Thomas  Cope  to  strike 
out  that  part  of;  the  statement  of  defence  and  counterclaim 
of  the  defendant  Crichton  which  sought  relief  against  the 
applicant. 

The  action  was  to  recover  possession  of  lands  and  for  a 
declaration  that  a certain  conveyance  of  such  lands  from 
the  defendant  John  Thomas  Cope,  the  father  of  the  plain- 
tiff* to  the  defendant  Crichton,  was  fraudulent  and  void 
as  against  the  plaintiff  and  a cloud  upon  the  plaintiff’s 
title.  The  plaintiff  claimed  under  an  assignment  of  the 
interest  which  his  father,  the  defendant  John  Thomas 
Cope,  had  in  the  lands  by  virtue  of  a contract  of  sale. 
The  defendant  Crichton  claimed  under  a mortgage  and  a 
conveyance  from  the  defendant  John  Thomas  Cope,  the 
former  made  before  and  the  latter  made  after  the  defen- 
dant John  Thomas  Cope  had  obtained  the  legal  title  by  a 
deed  of  conveyance  from  his  original  vendors.  The  defen- 
dant John  Thomas  Cope  was  in  possession  under  a lease 
from  the  defendant  Crichton.  By  his  counterclaim  the 
defendant  Crichton  claimed  that,  if  his  conveyance  were 
set  aside,  he  should  have  judgment  against  his  co-defen- 
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dant  under  the  covenants  for  payment  and  good  title 
contained  in  the  mortgage  deed  and  conveyance.  He  did 
not  serve  a third  party  notice  on  his  co- defendant.  The 
co-defendant  delivered  a defence  to  the  so-called  counter- 
claim, but  the  defendant  Crichton  did  not  before  the  trial 
obtain  an  order  for  trial  of  the  claim  so  made. 

The  motion  was  made  returnable  at  the  trial,  and  was 
heard  by  Ferguson,  J.,  at  the  Sittings  at  Guelph,  on  the 
31st  March,  1899. 

J.  E.  Bay,  for  the  defendant  John  Thomas  Cope,  con- 
tended that  the  counterclaim  was  improper  and  should  be 
struck  out;  that  pleading  thereto  was  not  a waiver ; and, 
at  all  events,  that  the  issues  between  the  co-defendants 
could  not  be  tried  at  the  same  time  as  the  action,  because 
no  order  for  trial  had  been  made. 

W.  R.  Riddell  and  A.  Fasken,  for  the  defendant  Crich- 
ton. 

Odell  v.  Bennett  (1889),  13  P.  R.  10;  Treleaven  v.  Bray 
(1875),  45  L.  J.  Ch.  113;  Romann  v.  Brodrecht  (1881),, 
9 P.  R.  2 ; Barber  v.  Blaiberg  (1882),  19  Ch.  D.  473  ; Burke 
v.  Pittman  (1888),  12  P.  R.  662;  Holmested  & Langton’s 
Judicature  Act,  2nd  ed.,  p.  371 ; and  Rules  246-255,  were 
referred  to. 

Judgment  was  delivered  on  the  24th  April,  1899. 

Ferguson,  J. — The  defendant  Crichton  sought  relief 
against  his  co-defendant,  John  Thomas  Cope.  Counsel  for 
the  latter  at  an  early  stage  objected  that  his  client  was 
not  properly  before  the  Court  for  the  purposes  of  such 
relief,  and,  after  discussion  and  some  observation  made  by 
me  as  to  the  practice  under  the  Rules,  it  was  agreed  that 
the  14th,  15th,  16th,  and  18th  paragraphs  of  the  statement 
of  defence  and  counterclaim  of  the  defendant  Crichton 
should  be  struck  out  of  the  record,  as  well  as  the  4th 
paragraph  of  the  prayer  of  the  same.  This  having  been 
done,  counsel  for  the  defendant  John  Thomas  Cope  did 
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not.  further  appear  at  the  trial.  He  did,  however,  submit 
his  right  as  to  costs,  and  I am  of  opinion  that  this  defen- 
dant is  entitled  as  against  the  defendant  Crichton  to  such 
costs  as  he  would  have  been  entitled  to  upon  a successful 
motion  to  strike  out  these  paragraphs  of  the  defence  and 
counterclaim  of  the  defendant  Crichton — which  probably 
would  be  about  the  equivalent  of  his  costs  incurred  in  the 
action  after  the  filing  of  such  defence  and  counterclaim. 
And,  as  the  amount  of  the  latter  is  more  easily  ascertain- 
able with  certainty,  it  may  be  accepted  as  the  measure  of 
the  costs  to  which  this  defendant  is  entitled. 

The  fact  of  his  having  pleaded  over  does  not,  I think, 
militate  against  this  defendant’s  rights.  An  authority  to 
this  effect  was  read  by  counsel  for  this  defendant.* 

There  may  be  an  order  that  this  defendant  is  entitled,  as 
against  the  defendant  Crichton,  to  the  costs  incurred  by 
him  after  the  filing  of  the  defence  and  counterclaim  of  the 
defendant  Crichton.  This  defendant  is,  however,  entitled 
to  no  other  costs  in  the  action,  so  far  as  I am  able  to 
perceive. 


Barber  v.  Blaiberg  (1882),  19  Ch.  D.  473. 
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Denier  v.  Marks. 
Earle  v.  Marks. 


Security  for  Costs — Residence  out  of  Ontario — “ Ordinarily  Resident” — 
Rule  1198  (b ) — Discretion. 

It  is  not  a ground  for  refusing  to  order  a plaintiff  resident  out  of  the 
jurisdiction  to  give  security  for  the  defendant’s  costs,  that  the  defen- 
dant himself  resides  out  of  the  jurisdiction. 

Rule  1198  provides  that  security  for  costs  may  be  ordered,  “ (b)  where  the 
plaintiff  is  ordinarily  resident  out  of  Ontario,  though  he  may  be  tem- 
porarily resident  within  Ontario  : ” — 

Held,  Rose,  J.,  dubitante,  that  these  words  refer  to  a person  who,  under 
ordinary  conditions  or  circumstances,  is  habitually  present  in  some 
country  or  place  out  of  Ontario  ; and  that  a person  who  has  no  home, 
and  whose  calling  causes  him  to  be  as  much  in  Ontario  as  elsewhere, 
cannot  be  said  to  come  within  this  branch  of  the  Rule. 

The  discretion  which  the  Court  has  in  making  or  withholding  an  order 
for  security  for  costs  should  be  exercised  against  making  an  order  which 
would  shut  the  doors  of  the  Court  against  a plaintiff. 


[June  1,  1899. — Divisional  Court.] 

Appeals  by  the  defendant  from  orders  made  by 
Armour,  C.  J.,  in  Chambers,  setting  aside  orders  of  the 
Master  in  Chambers  which  required  the  plaintiffs  to  give 
security  for  the  defendant’s  costs  of  these  actions,  which 
were  brought  by  two  travelling  actors  against  the  manager 
or  entrepreneur  of  a theatrical  company  to  recover  dama- 
ges for  advertising  the  plaintiffs  as  members  of  the  com- 
pany after  they  had  ceased  to  be  so,  and  for  arrears  of 
salary.  The  plaintiffs  were  at  the  time  of  the  commence- 
ment of  the  action  and  of  the  application  living  at  the 
town  of  Port  Hope,  in  Ontario,  but,  owing  to  the  nature  of 
their  calling,  had  no  settled  place  of  abode.  The  cause  of 
action  as  alleged  arose  in  Ontario.  The  orders  for  security 
were  made  upon  the  ground  that  the  plaintiffs  were  only 
temporarily,  and  not  ordinarily,  resident  within  Ontario. 

Rule  1198  provides  : — 

Security  for  costs  may  be  ordered  where  by  law  or  by 
the  practice  a party  has  heretofore  been  entitled  to  obtain 
security  for  costs,  and,  without  restricting  the  generality 
of  this  provision,  also  in  the  following  cases  : 
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(а)  Where  the  plaintiff  resides  out  of  Ontario ; 

(б)  Where  the  plaintiff  is  ordinarily  resident  out  of 
Ontario,  though  he  may  be  temporarily  resident  within 
Ontario ; 

* * * * * * 

And  the  Court  or  a Judge  may  make  such  order  for  secu- 
rity for  costs  and  staying  proceedings  until  security  is 
given,  as  may  seem  just. 

The  appeals  were  heard  by  a Divisional  Court  composed 
of  Meredith,  C.  J.,  and  Rose,  J.,  on  the  5th  April,  1899. 

W.  H.  Blake , for  the  defendant. 

J.  H.  Moss , for  the  plaintiffs. 

Judgment  was  delivered  on  the  1st  June,  1899. 

Meredith,  C.  J. — The  Master  in  Chambers  came  to  the 
conclusion  on  the  evidence  that  the  respective  plaintiffs 
were  ordinarily  resident  out  of  Ontario,  though  tempora- 
rily resident  within  Ontario,  within  the  meaning  of  clause 
(6)  of  the  Rule.  The  learned  Chief  Justice  expressed  no 
opinion  as  to  this,  but  reversed  the  orders  upon  the  ground, 
as  stated  by  counsel  upon  the  argument,  that  the  defen- 
dant, being  himself  ordinarily  resident  out  of  Ontario, 
though  temporarily  resident  within  Ontario,  was  not  enti- 
tled to  the  benefit  of  the  Rule. 

We  are  unable  to  agree  with  the  view  of  the  learned 
Chief  Justice  : as  far  as  I have  been  able  to  ascertain,  it  is 
not  supported  by  any  of  the  works  on  practice,  and  appears 
to  be  contrary  to  the  case  of  Baxter  v.  Morgan  (1815),  6 
Taunt.  379,  more  fully  reported  in  2 Marshall  80,  where 
Chief  Justice  Gibbs,  in  delivering  the  judgment  of  the 
Court,  said : — 

“ The  reason  for  obliging  a plaintiff  to  give  security  for 
costs  is  not  mutual ; the  object  of  the  defendant’s  motion 
is,  that  he  may  have  somebody  to  resort  to,  in  case  of  the 
plaintiff’s  failure  ; and  to  that  he  is  equally  entitled,  whether 
he  himself  be  resident  here  or  abroad.  Nay,  the  case  is 
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perhaps  still  harder  on  a man  who  resides  out  of  this  coun- 
try.” See  also  Tidd’s  Practice,  8th  ed.,  p.  580 ; Lush’s 
Practice,  3rd  ed.,  p.  929. 

There  remains,  therefore,  to  be  considered  the  question 
whether  the  plaintiffs  are  ordinarily  resident  out  of  Onta- 
rio, though  temporarily  resident  within  Ontario. 

It  is  manifest  that  the  term  “ resident  ” is  not  used  in 
the  sense  of  “ domiciled.” 

A man’s  residence  is  said  to  be  the  place  or  country 
where  he,  in  fact,  is  habitually  present : Dicey’s  Conflict 
of  Laws,  p.  245.  The  same  writer,  referring  to  “ ordinary 
residence  in  England,”  says  (p.  245) : “ ‘ Ordinary  residence  ’ 
means  something  more  than  mere  temporary  presence  in 
England,  though  exactly  what  amount  of  presence  in  Eng- 
land amounts  to  ‘ ordinary  residence  ’ is  a matter  which 
scarcely  admits  of  exact  definition.” 

Each  plaintiff  has  probably,  and  perhaps  clearly,  on  the 
facts  in  evidence,  his  domicile  in  the  United  States,  but 
neither  has,  I think,  a “ home,”  as  defined  by  Mr.  Dicey  at 
p.  60,  there,  and  each  of  them  is  probably  homeless,  but,  as 
I understand  the  branch  of  the  Rule  under  consideration, 
it  is  essential  to  the  application  of  it  to  a plaintiff  that  he 
should  be  ordinarily  resident  out  of  Ontario,  that  is  to- 
say,  that,  under  ordinary  conditions  or  circumstances,  he 
is  “ habitually  present  ” in  some  country  or  place  out  of 
Ontario,  and,  on  the  facts  of  this  case,  it  cannot,  I think, 
be  said  of  either  plaintiff  that,  in  this  sense,  he  is  ordina- 
rily resident  out  of  Ontario.  Each  may  quite  as  correctly 
be  said  to  be  ordinarily  resident  within  Ontario.  Both 
are,  I have  said,  persons  having  no  homes,  but  whose  call- 
ing probably  causes  them  to  be  as  much  in  Ontario  as 
elsewhere,  and  that  being  so,  the  application  of  the  Rule 
is,  I think,  excluded,  and  it  follows  that  they  cannot  be 
said  to  be  temporarily  resident  within  Ontario.  It  would, 
I think,  be  more  correct  to  say  that  they  would  be,  if  they 
happened  to  be  in  the  United  States  in  the  course  of 
their  business  or  profession,  temporarily  resident  in  that 
country. 


468  ONTARIO  PRACTICE  REPORTS.  [VOL. 

The  large  discretion  which  is  vested  in  the  Court  in  the 
making  or  withholding  of  an  order  for  security  for  costs 
should  in  this  case,  I think,  be  exercised  against  making 
an  order  the  result  of  which  would,  in  all  probability,  be 
to  effectually  shut  the  doors  of  the  Court  against  the 
plaintiffs. 

The  appeal  should,  in  my  opinion,  be  dismissed,  with 
costs  to  the  respective  plaintiffs  in  any  event. 

Rose,  J. — I concur,  although  as  to  the  last  point,  namely, 
as  to  whether  the  plaintiffs  are  ordinarily  resident  out  of 
Ontario,  within  the  provisions  of  sub-sec.  ( b ) of  Rule  1198, 
I have  much  doubt.  I have,  however,  conferred  with  the 
learned  Chief  Justice  of  the  Queen’s  Bench,  and  find  that 
he  takes  the  same  view  on  this  point  as  the  learned  Chief 
Justice  of  this  Court ; and,  although  the  tendency  of  my 
opinion  is  the  other  way,  I have  no  such  decided  opinion 
as  would  justify  me  in  dissenting,  especially  as  the  result 
might  be  to  provoke  a re-argument  under  the  provision 
of  sec.  70  of  the  Judicature  Act,  thus  putting  the  parties 
to  very  considerable  further  expense.  And  I am  the  more 
content  to  concur,  as  both  the  learned  Judges  referred  to 
have  come  to  the  conclusion  that  it  would  not  be  fair  or 
equitable  to  require  security  for  costs  to  be  given  in  this 
case.  I content  myself,  therefore,  with  stating  what  seems 
to  me  to  give  rise  to  a doubt  as  to  the  conclusion  arrived 
at. 

Sub-section  ( b ) referred  to  provides  that  security  for 
costs  may  be  ordered  where  the  plaintiff  is  ordinarily  resi- 
dent out  of  Ontario,  though  he  may  be  temporarily  resi- 
dent within  Ontario.  To  bring  a plaintiff  within  such 
sub-section,  it  is  manifestly  not  necessary  to  shew  that  he 
is  ordinarily  resident  in  any  particular  city,  state,  or  coun- 
try out  of  Ontario.  He  may  be  temporarily  resident  in 
many  places,  but  as  long  as  when  sought  he  is  not  ordina- 
rily found  in  Ontario,  but  is  ordinarily  found  out  of 
Ontario,  although  he  may  be  temporarily  resident  within 
Ontario,  it  seems  to  me  that  it  may  be  that  he  comes 
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within  such  provision.  For  example,  assume  that  the 
plaintiff  for  one  month  in  the  year  might  be  found  resi- 
dent within  Ontario,  but  during  the  remaining  eleven 
months  he  spent  his  time  in  travelling  through  the  differ- 
ent countries  of  the  globe,  but  always  out  of  Ontario,  would 
he  not  be  ordinarily  resident  out  of  Ontario,  although  not 
ordinarily  resident  in  any  one  particular  place  or  country  ? 

On  the  facts  of  this  case,  if  the  plaintiffs  were  sought 
in  Ontario,  they  would  ordinarily  not  be  found  resident 
in  Ontario,  but  would  ordinarily  be  found  resident  out  of 
Ontario — at  least  so  it  seems  to  me  it  may  be  fairly  argued. 

While  I concur,  I,  to  use  a phrase  found  elsewhere,  do 
so  grudgingly,  and  because  a dissent  would  be  of  little 
value  to  the  parties,  and  might  be  found  not  only  value- 
less but  very  burdensome. 


Elgie  v.  Butt. 

Costs — Set-off— Interlocutory  Costs — Solicitor’s  Lien — Rule  1165 — Judg- 
ment— Order  for  Set-off — Necessity  for . 

The  costs  of  a motion,  and  appeals  following,  to  discharge  the  defendant 
out  of  custody  under  an  order  for  arrest  before  judgment,  are  properly 
interlocutory  costs,  though  partly  incurred  after  judgment ; and  where 
such  costs  are  awarded  to  the  defendant,  they  ought  to  be  set  off  against 
the  judgment  which  the  plaintiff  has  obtained  against  the  defendant  in 
the  action,  and  which  the  defendant  is  unable  to  pay.  As  against  such 
a set-off,  the  defendant’s  solicitor  has  no  lien  on  the  costs  which  the 
plaintiff  has  been  ordered  to  pay,  and  such  costs  may  be  ordered  to  be 
set  off  or  deducted,  as  provided  in  Rule  1165. 

In  this  case  the  order  allowing  the  defendant  costs  was  not  made  until 
after  judgment,  and  therefore  an  application  to  the  Court  for  a direction 
to  set  off  was  necessary ; had  the  order  been  made  before  judgment, 
the  taxing  officer  would  have  made  the  deduction. 

[June  2,  1899. — The  Court  of  Appeal.'] 


This  was  a motion  by  the  plaintiff  to  vary  the  judgment 
of  this  Court  pronounced  on  the  24th  January,  1899. 

The  appeal  was  by  the  defendant  from  an  order  of  a 
Divisional  Court  reversing  an  order  of  the  junior  Judge  of 
the  County  Court  of  Huron  for  the  discharge  of  the  defen- 
dant out  of  custody  under  an  order  for  his  arrest  which 
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had  previously  been  made  in  the  action.  The  appeal  was 
allowed  by  the  Court  of  Appeal  and  the  original  order 
restored  with  costs  throughout:  see  26  A.  R.  13. 

This  motion  was  to  vary  the  judgment  by  directing  that 
the  costs  thereby  awarded  to  the  defendant  should  be  set 
off  pro  tanto  against  the  amount  of  the  judgment  for 
debt  and  costs  recovered  by  the  plaintiff  against  the 
defendant  in  the  same  action. 

The  motion  was  heard  by  Burton,  C.  J.  0.,  Osler, 
Maclennan,  Moss,  and  Lister,  JJ. A.,  on  the  11th  May, 
1899. 

J.  H.  Moss , for  the  plaintiff. 

W.  M.  Douglas,  for  the  defendant. 

The  judgment  of  the  Court  was  delivered  on  the  2nd 
June,  1899,  by 

Osler,  J.A. — The  costs  of  the  motion,  and  appeals  fol- 
lowing, to  discharge  the  defendant  out  of  custody  are 
properly  described  as  interlocutory  costs : cases  cited  post , 
and  Smith  v.  Cowell  (1880),  6 Q.  B.  D.  75  ; Salt  v.  Cooper 
(1880),  16  Ch.  D.  at  p.  551.  They  certainly  would  have 
been  such  had  they  been  all  incurred,  as  they  might  have 
been,  before  the  plaintiff  had  obtained  his  judgment  in 
the  action.  That  they  were  partly  incurred  afterwards 
makes  no  difference,  as  the  cases  of  Melville  v.  Leeson 
(1858),  27  L.  J.  N.  S.  Q.  B.  318,  and  Thompson  v.  Parish 
(1859),  5 C.  B.  N.  S.  685,  clearty  shew.  I refer  particu- 
larly to  the  judgment  of  Willes,  J.,  in  the  latter  case. 
These  two  cases  are  also  authority  in  support  of  the  plain- 
tiff’s contention  that  the  costs  which  he  has  been  ordered 
to  pay  in  the  action  in  respect  of  the  motion  to  discharge 
the  defendant  out  of  custody,  and  of  the  appeals  therein, 
ought  to  be  set  off  against  the  judgment  which  he  has 
obtained  against  the  defendant  in  the  action,  and  which 
the  defendant  is  unable  to  pay.  Against  such  a set-off  the 
defendant’s  solicitor  has  no  lien  on  the  costs — the  interlo- 
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cutory  costs — which  his  client  has  been  ordered  to  pay, 
and  the  case  appears  to  come  within  the  words  of  the  Rule 
1165  * which  permits  such  costs  to  be  set  off*  or  deducted. 

The  taxing  officer  would  have  deducted  them,  had  they 
been  ordered  to  be  paid  before  the  recovery  of  judgment 
in  the  action.  That  the  order  was  made  afterwards  is  the 
only  reason  why  the  present  application  is  necessary.  See 
on  this  point  Thompson  v.  Parish , supra.  1 refer  also 
to  Young  v.  Hobson  (1880),  8 P.  R.  253. 

The  cases  on  the  general  question  are  very  numerous,  and 
not,  I think,  all  easy  to  be  reconciled.  The  present  case, 
however,  seems  to  be  simple  in  its  character,  and  to  be 
governed  by  the  cases  I have  referred  to. 

The  defendant  is  entitled  to  the  costs  of  this  application, 
which  must  also  be  set  off. 


Walker  v.  Gurney-Tilden  Co.  (Limited). 

Appeal — Order  of  Divisional  Court — Question  of  Costs  Arising  in  Cham- 
bers— Leave  to  Appeal — Solicitor — Lien— Settlement — Fruits  of  Liti- 
gation. 

An  appeal  does  not  lie  to  the  Court  of  Appeal,  unless  by  special  leave, 
from  an  order  of  a Divisional  Court  made  upon  appeal  from  an  order 
in  Chambers  enforcing  a solicitor’s  lien  for  costs. 

Leave  to  appeal  from  the  decision  of  a Divisional  Court,  ante  274,  refused, 
that  decision  appearing  \ to  be  in  accordance  with  well-established 
practice. 

[June  2,  1899. — The  Court  of  Appeal .] 

An  appeal  by  the  plaintiff’s  solicitors  from  the  decision 
of  a Divisional  Court,  ante  p.  274,  varying  an  order  of 
Robertson,  J.,  in  Chambers,  whereby  the  defendants  were 
ordered  (after  a settlement  of  the  action)  to  pay  the  whole 
of  the  costs  of  the  appellants.  The  order  of  the  Divisional 
Court  limited  the  amount  payable  to  the  appellants  to 


*1165.  A set-off  of  damages  or  costs  between  parties  shall  not  be 
allowed  to  the  prejudice  of  the  solicitor’s  lien  for  costs  in  the  particular 
action  in  which  the  set-off  is  sought ; but  interlocutory  costs  in  the  same 
action  awarded  to  the  adverse  party  may  be  deducted. 
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$150,  which  sum,  as  that  Court  held,  was  to  be  regarded 
as  the  fruits  of  the  litigation,  upon  which  the  appellants' 
lien  attached. 

The  appeal  came  on  for  hearing  on  the  12th  May,  1899, 
before  Button,  C.J.O.,  Osler,  Maclennan,  Moss,  and 
Lister,  JJ.A. 

Shepley,  Q.C.,  for  the  defendants,  objected  that  an  appeal 
did  not  lie  to  the  Court  of  Appeal,  the  case  not  being  one 
within  the  provisions  of  secs.  76  and  77  of  the  Judicature 
Act,  B.  S.  0.  ch.  51,  and  at  all  events  that  an  appeal  did 
not  lie  without  special  leave,  which  had  not  been  obtained. 

Washington,  for  the  appellants,  contended  that  an  appeal 
lay  without  leave,  but  asked  (if  necessary)  for  leave,  con- 
tending that  the  case  came  under  clause  (c)  or  ( e ) of  sub- 
sec. (4)  of  sec.  77,  and  citing  Bell  v.  Wright  (1895),  24 
S.  C.  B.  656.  Cur.  adv.  vult. 

Judgment  was  delivered  on  the  2nd  June,  1899. 

The  Court  refused  leave  to  appeal  and  quashed  the 
appeal  with  costs  as  of  an  unsuccessful  motion  for  leave  to 
appeal,  holding  that  an  appeal  did  not  lie  without  special 
leave,  and  that  the  case  was  not  one  in  which  leave  ought 
to  be  granted,  the  decision  of  the  Court  below  appearing 
to  be  in  accordance  with  well-established  practice. 
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Hoffman  v.  Crerar  et  al. 


Judgment — Default — Writ  of  Summons — Special  Indorsement — Nullity — 
Abandonment  of  Action — Joint  Contractors — Release  of  Some  after 
Judgment — Effect  of —Costs — Amendment — Execution. 

The  writ  of  summons  was  indorsed  with  a claim  for  $404  for  services  ren- 
dered and  money  expended  for  the  defendants,  indicating  the  nature  of 
the  services  and  of  the  expenditure,  but  not  the  items  : — 

Held,  not  a special  indorsement,  and  that  there  was  no  right  to  sign  final 
judgments  thereon  for  non-appearance  of  certain  of  the  defendants,  and 
the  judgments  which  the  plaintiff  purported  to  sign  were  nullities,  and 
the  plaintiff,  by  proceeding  against  the  other  defendants  without  tak- 
ing any  warranted  proceedings  against  the  defendants  who  did  not 
appear,  must  be  taken  to  have  abandoned  his  action  against  them. 

The  cause  of  action  was  a joint  one  against  thirty- one  defendants. 
Twelve  of  them  did  not  appear,  and  judgments  were  signed  against 
these  for  the  full  amount  claimed.  The  other  nineteen  appeared,  and 
as  against  them  the  action  proceeded  to  trial,  and  judgment  was  given 
for  the  plaintiff  against  these  defendants  for  $116.  An  appeal  by  these 
nineteen  defendants  was  allowed  as  to  eleven  of  them,  but  dismissed 
as  to  eight.  After  this  the  plaintiff  made  an  agreement  with  the  twelve 
defendants  against  whom  judgments  had  been  signed  for  default, 
that  upon  each  defendant  paying  to  the  plaintiff  the  sum  of  $10,  such 
defendant  should  be  released  from  all  liability  in  respect  of  the  plain- 
tiff’s cause  of  action  against  him  : — 

Held,  that,  as  the  release  occurred  after  judgment  against  the  defendants 
who  had  appeared,  it  could  not  be  pleaded  in  the  action  ; but,  as  the 
action  was  for  a joint  liability  of  the  defendants  who  did  not  appear 
and  of  those  who  failed  in  appeal,  and  the  plaintiff  never  had  any  claim 
against  these  defendants  for  any  sum  but  $116,  and  the  plaintiff  had 
been  paid  by  or  had  agreed  to  accept  from  the  defendants  who  failed  to 
appear  a larger  sum,  $120,  it  would  be  inequitable  that  the  plaintiff 
should  be  permitted  to  enforce  his  judgment  against  the  defendants 
who  failed  in  appeal  : — 

Held,  also,  that  the  plaintiff,  after  the  judgment  in  appeal,  should  have 
amended  the  judgment  below  in  accordance  with  the  certificate  of  the 
Court  of  Appeal,  and  that  the  costs  in  the  Court  of  Appeal  should  have 
been  added  to  the  costs  of  the  action,  and  only  one  execution  issued 
thereon. 

[June  16,  1899. — Armour,  C.J.] 

An  appeal  by  certain  of  the  defendants  from  an  order 
of  the  local  Judge  at  Stratford  dismissing  the  appellants’ 
motion  to  set  aside  or  stay  proceedings  upon  judgments 
recovered  and  executions  issued  against  these  defendants. 

The  writ  of  summons  was  issued  on  the  7th  November, 
1896,  and  was  indorsed  as  follows : 

" The  plaintiff’s  claim  is  for  the  recovery  from  the 
defendants  of  the  sum  of  $404.44,  being  for  service  ren- 
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dered  to  the  defendants  and  upon  their  account  by  the 
plaintiff,  for  the  care  and  attendance  of  the  defendants’ 
horse,  and  for  board  of  said  horse,  and  for  money  expended 
by  the  plaintiff  for  the  defendants  and  upon  their  account 
in  travelling  said  horse,  and  for  indemnity  for  certain  out- 
standing accounts  charged  to  the  plaintiff  in  connection 
with  defendants’  said  horse  ; and  the  sum  of  $40  for  costs  : 
and  if  the  amount  claimed  be  paid  to  the  plaintiff  or  his 
solicitor  within  eight  days  from  the  service  hereof,  further 
proceedings  will  be  stayed.” 

It  was  addressed  to  the  defendants,  thirtv-one  in 
number. 

This  writ  was  personally  served  upon  the  defendants 
John  Pletsch,  Gustave  Doerr,  Daniel  Kippan,  Charles 
Fryfogel,  Israel  Eby,  Thomas  Vance,  John  McDonald,  and 
Peter  Grenier,  on  the  20th  November,  1896,  and  on  John 
Kalbfleisch  on  the  23rd  November,  1896  ; and  on  the  19th 
December,  1896,  there  was  signed  against  these  nine 
defendants  for  default  of  appearance  what  was  intended 
for  a final  judgment  as  upon  a writ  specially  indorsed 
under  the  then  Consolidated  Rule  245,  for  the  sum  of 
$404.44. 

This  writ  was  also  personally  served  upon  the  defendant 
R.  G.  Kube  on  the  17th  December,  1896,  and  on  the 
defendant  Dougall  McMillan  on  the  18th  December,  1896, 
and  on  the  4th  January,  1897,  a similar  judgment  for  the 
same  amount  was  signed  against  these  two  defendants  for 
default  of  appearance. 

The  defendant  Peter  Sinclair  being  out  of  the  jurisdic- 
tion, a concurrent  writ  of  summons  for  service  out  of 
Ontario  was  issued  on  the  23rd  December,  1896,  and 
substitutionally  served  on  him  on  the  28th  December, 
1896;  and  on  the  16th  March,  1897,  a similar  judgment 
for  the  same  amount  was  signed  against  him  for  default  of 
appearance. 

These  three  several  judgments  were  respectively  signed 
under  the  supposed  authority  of  the  then  Consolidated 
Rule  706,  which  provided  that  “ where  there  are  several 
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defendants  to  a writ  specially  indorsed  for  a debt  or 
liquidated  demand  in  money  under  Rule  245,  and  one  or 
more  of  the  defendants  appear  to  the  writ  and  others  of 
them  do  not  appear,  the  plaintiff  may  enter  final  judgment 
against  such  as  have  not  appeared  and  may  issue  execution 
upon  such  judgment  without  prejudice  to  his  right  to 
proceed  with  his  action  against  such  as  have  appeared.” 
The  other  defendants,  nineteen  in  number,  appeared, 
and  on  the  4th  December,  1896,  a statement  of  claim  was 
delivered  to  the  solicitor  of  these  defendants,  alleging  that 
the  defendants  were  partners  in  a horse  named  “ Aman- 
dus,”  and  engaged  the  plaintiff  as  groom  for  the  horse  for 
the  season  of  1896,  at  the  sum  of  $125  for  the  season  ; 
that  the  plaintiff  fulfilled  his  engagement,  and  became 
entitled  to  the  sum  of  $125  ; that  after  that  season  was 
over  they  requested  the  plaintiff*  to  keep,  feed,  and  care 
for  the  said  horse,  and  it  had  since  remained  in  his  possess- 
ion ; that  during  the  season  of  1896  the  plaintiff  made 
certain  payments  for  and  on  account  of  the  defendants  at 
various  places  where  the  horse  stood,  which  sums  of 
money  had  not  been  repaid  by  the  defendants  to  the 
plaintiffs,  and  were  still  due  and  owing  to  him  ; that  at 
-certain  other  places  where  the  horse  stood,  accounts  in 
connection  therewith  had  been  charged  to  the  plaintiff, 
and  persons  were  then  requiring  payment  of  such  accounts 
from  him  ; that  the  plaintiff  had  made  other  expenditures 
in  connection  with  the  horse  for  and  on  account  of  the 
defendants ; and  that  $1  per  day  was  a fair  and  reasonable 
sum  for  the  defendants  to  pay  him  for  the  care,  keep,  and 
responsibility  imposed  upon  the  plaintiff  in  connection 
with  the  horse  since  the  11th  July,  1896 : and  claiming: 
(1)  $125,  and  interest  thereon  from  the  11th  July,  1896, 
to  judgment;  (2)  $1  per  day  from  the  11th  July,  1896,  to 
judgment;  (3)  $200  for  moneys  paid  for  the  defendants, 
or,  in  the  alternative,  that  the  defendants  might  be 
ordered  to  pay  the  plaintiff  $100  to  be  expended  by  him 
for  them,  and  to  indemnify  him  from  the  $100  of  accounts 
that  had  been  charged  to  him  for  and  on  account  of  the 
defendants. 
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These  defendants  on  the  16th  December,  1896,  delivered 
their  statement  of  defence  ; on  the  23rd  December,  1896, 
issue  was  joined  ; and  on  the  6th  March,  1897,  the  action 
was  entered  for  trial. 

In  an  affidavit  made  by  the  plaintiff  on  the  16th 
March,  1897,  and  filed  on  the  19th  March,  1897,  the 
plaintiff  swore  that  he  was  suing  in  this  action  for  $125, 
for  services  rendered  to  the  defendants  for  last  spring’s 
work  in  connection  with  their  horse  “ Amandus,”  together 
with  moneys  paid  and  expended  by  him  on  behalf  of  the 
defendants,  and  for  the  keep  of  the  horse  since  the  11th 
July,  1896.  And  in  an  affidavit  made  by  the  plaintiff  on 
the  17th  February,  1897,  and  filed  on  the  6th  March,, 
1897,  the  plaintiff  swore  that  he  was  suing  the  defendants 
for  the  recovery  of  his  claim  against  them  as  set  forth  in 
the  statement  of  claim. 

The  action,  as  between  the  plaintiff  and  these  nineteen 
defendants, was  tried  by  Falconbridge,  J.,  on  the  31st  May, 
1897  ; and  on  the  4th  June,  1897,  judgment  was  delivered 
by  him  for  the  plaintiff  against  these  defendants  for  $116, 
with  indemnity  by  these  defendants  against  liabilities  in 
connection  with  the  horse,  and  with  costs  according  to  the 
County  Court  scale,  without  any  set-off  ; and  judgment 
■was  accordingly  signed  on  the  28th  June,  1897,  but  ncr 
costs  were  then  taxed. 

These  nineteen  defendants  appealed  against  the  judg- 
ment to  the  Court  of  Appeal,  and  judgment  was  given  by 
that  Court  on  the  15th  March,  1898,  allowing  the  appeal 
of  eleven  of  them  with  costs,  and  directing  the  action  to 
be  dismissed  as  against  them  with  costs,  and  dismissing 
with  costs  the  appeal  of  the  other  eight,  namely,  William 
Crerar,  A.  M.  Fisher,  James  A.  Crerar,  James  M.  Robert- 
son, John  Cook  junior,  Robert  H.  Patterson,  Daniel 
Rieder,  and  William  McTavish. 

On  the  16th  April,  1898,  the  plaintiffs  solicitor  wrote 
to  each  of  the  defendants  against  whom  he  had  signed  judg- 
ment for  default  of  appearance,  stating  that  judgment  had 
been  signed  against  him  “ for  the  sum  of  $404,  together 
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with  costs,”  and  “ I purpose  taxing  these  costs  without 
delay,  and  unless  the  amount  of  the  judgment  is- paid  to 
me  on  or  before  Saturday  the  23rd  instant,  execution  will 
be  issued  to  recover  the  amount.” 

On  the  4th  May,  1898,  the  plaintiff’s  solicitor  taxed  his 
costs  under  the  judgment  signed  against  the  defendants 
Pletsch  and  others  on  the  19th  December,  1896,  at  .$28.17, 
and  issued  execution  for  $404  and  interest  thereon  at  six 
per  cent,  per  annum  from  the  19th  December,  1896,  and 
$28.17  costs  and  interest  from  the  4th  May,  1898. 

On  the  same  day  the  plaintiff’s  solicitor  taxed  his  costs 
under  the  judgment  signed  against  the  defendants  Dougall 
McMillan  and  R.  J.  Kube  at  $21.82,  and  issued  execution 
for  $404  and  interest  thereon  at  the  rate  of  six  per  cent, 
per  annum  from  the  4th  January,  1897,  and  $21.82  costs 
and  interest  from  the  4th  May,  1898. 

On  the  same  day  the  plaintiff’s  solicitor  taxed  his  costs 
under  the  judgment  against  the  defendant  Peter  Sinclair 
at  $46.03,  and  issued  execution  for  $404  and  interest 
thereon  at  six  per  cent,  per  annum  from  the  16th  March, 

1897,  and  $46.03  costs  and  interest  from  the  4th  May, 

1898. 

On  the  same  day  the  plaintiff’s  solicitor  taxed  his  costs 
under  the  judgment  signed  on  the  28th  June,  1897,  at 
$229.89,  and  issued  execution  thereon  against  the  defen- 
dants who  failed  in  their  appeal  for  $116  and  interest 
thereon  at  six  per  cent,  per  annum  from  the  4th  June, 

1897,  and  $229.89  and  interest  thereon  from  the  4th  May, 

1898. 

The  costs  in  the  Court  of  Appeal  of  the  plaintiff  against 
the  defendants  who  failed  in  their  appeal  were  taxed  at 
..$89.95,  and  on  the  4th  May,  1898,  the  plaintiff’s  solicitor 
issued  execution  for  that  sum  and  interest  thereon  from 
the  28th  April,  1898. 

The  costs  of  the  defendants  who  succeeded  in  the  Court 
of  Appeal  were  taxed  at  $121.37  for  costs  in  the  Court  of 
Appeal,  and  $213.45  for  costs  in  the  High  Court,  making 
in  all  $334.82,  for  which  judgment  was  signed  on  the  6th 
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May,  1898,  and  execution  issued  on  the  same  day  for  that 
sum  and  interest  from  that  day. 

On  the  taxation  of  costs  the  defendants  who  succeeded 
in  appeal  sought  to  set  off  their  costs  against  the  judg- 
ment and  costs  recovered  by  the  plaintiff  against  the 
defendants  who  failed  in  the  appeal,  but  the  taxing  officer 
refused  to  set  them  off,  thinking  that  he  was  barred  from 
so  doing  by  Con.  Rule  1165,  the  plaintiff’s  solicitor  claim- 
ing a lien  upon  the  plaintiff’s  judgment  and  costs. 

In  an  affidavit  (filed  on  the  application  out  of  which 
the  present  appeal  arose)  made  by  the  plaintiff  on  the  4th 
June,  1898,  he  swore  (4)  that  in  the  autumn  of  the  year 
1897  the  twelve  defendants  against  whom  he  had  obtained 
judgment  by  default,  as  aforesaid,  requested  him  to  accept 
$120  from  them,  which  sum  they  offered  to  pay  in  equal 
shares  of  $10  each  in  settlement  of  this  action  as  against 
them,  and  he  agreed  to  accept  the  same  and  stay  proceed- 
ings against  the  said  defendants ; (5)  that  subsequently, 
in  pursuance  of  said  agreement,  John  Pletsch,  Gustave 
Doerr,  Dougall  McMillan,  John  Kalbfleisch,  R.  J.  Kube, 
Peter  Sinclair,  Daniel  Kippan,  Charles  Fryfogel,  and 
Thomas  Yance,  each  paid  him  the  sum  of  $10,  and  Peter 
Grenier  and  Israel  Eby  each  agreed  to  pay  him  $10,  but 
had  not  yet  paid  the  same ; (6)  that  he  agreed,  in  consid- 
eration of  the  payments  so  made  to  him,  to  stay  proceed- 
ings against  the  defendants  who  made  said  payments,  and 
afterwards  went  to  his  solicitor  to  have  proceedings 
stayed,  when  his  solicitor  informed  him  that  his  costs  had 
not  yet  been  taxed,  and  proceedings  could  not  be  stayed. 

In  a subsequent  affidavit  made  by  the  plaintiff  on  the 
17th  December,  1898,  he  attempted  to  give  a somewhat 
different  version  of  this  agreement  saying  that  the  arrange- 
ments between  himself  and  the  defendants  against  whom 
he  had  obtained  the  default  judgment  were  made  solely 
as  to  the  liability  of  the  said  defendants  and  it  was  fully 
understood  that  the  settlement  was  not  intended  in  any 
way  to  affect  the  remaining  portion  of  his  claim  against 
the  defendants  who  defended. 
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In  the  same  affidavit  the  plaintiff  also  swore  that  some 
of  the  defendants  who  were  defending  the  action — naming 
six  of  the  defendants  who  failed  in  the  appeal,  among 
others — knew  that  the  defendants  against  whom  he  had 
obtained  the  default  judgment  were  negotiating  to  settle 
with  him  for  $120  before  the  settlement  was  arranged, 
and  advised  him  to  effect  such  settlement,  and  told  him  he 
would  be  foolish  if  he  did  not  take  what  he  could  get. 

The  appeal  from  the  local  Judge’s  order  was  heard  by 
Armour,  C.J.,  in  Chambers,  on  the  19th  May,  1899. 

J.  H.  Moss,  for  the  appellants. 

D.  L.  McCarthy,  for  the  plaintiff. 

Judgment  was  delivered  on  the  16th  June,  1899. 

Armour,  C. J. — It  is  quite  clear  that  the  plaintiff’s  soli- 
citor had  no  right  to  sign  final  judgments  for  non  appear- 
ance of  the  twelve  defendants  who  failed  to  appear  under 
the  provisions  of  the  then  Consolidated  Rule  706,  for  the 
writ  was  not  specially  indorsed  for  a debt  or  liquidated 
demand  in  money  under  the  then  Consolidated  Rule  245. 

These  judgments  were  not  warranted  by  any  enactment 
or  Rule,  and  were,  in  my  opinion,  nullities. 

“ Nullity  is  an  error  in  litigation  which  is  incurable,  and 
thus  differs  from  an  irregularity  which  is  amendable : ” 
Wharton’s  Law  Lexicon,  9th  ea.,  p.  521. 

“ Where  the  proceeding  itself  is  altogether  unwarranted 
and  different  from  that  which,  if  any,  ought  to  have  been 
taken,  then  the  proceeding  in  general  is  a nullity,  and  can- 
not be  waived  by  any  act  of  the  party  against  whom  it 
has  been  taken  Archbold’s  Practice,  13th  ed.,  p.  1193. 

“ If  unwarranted  by  any  enactment  or  rule,  it  is,  in  my 
opinion,  much  more  than  an  irregularity yer  Lord  Her- 
schell,  L.C.,  in  Smurthivaite  v.  Hannay,  [1894]  A.  C.  494y 
at  p.  501. 

A nullity  cannot  be  waived  by  any  act  of  the  party 
against  whom  it  has  been  taken,  and  cannot  be  waived  by 
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lapse  of  time : Roberts  v.  Spurr  (1835),  3 Dowl.  551 ; 
Hanson  v.  Shackleton  (1835),  4 Dowl.  48. 

And  the  defendants  in  these  judgments  are  entitled  to 
have  them  set  aside  ex  debito  justicice : Anlaby  v.  Prce- 
torius  (1888),  20  Q.  B.  D.  704. 

These  judgments  being  held  to  be  nullities,  the  plaintiff, 
by  proceeding  against  the  other  defendants  without  taking 
any  warranted  proceedings  against  the  defendants  who 
did  not  appear,  must  be  taken  to  have  abandoned  his 
action  against  them. 

The  true  conclusion  to  be  drawn  from  the  affidavits  of 
the  plaintiff  and  from  those  of  the  defendants  who  did  not 
appear,  and  the  receipts  given  by  the  plaintiff,  is  that 
upon  each  defendant  paying  to  the  plaintiff  the  agreed 
sum  of  $10,  such  defendant  should  be  released  from  all 
liability  in  respect  of  the  plaintiff’s  cause  of  action  against 
the  defendant. 

The  cause  of  action  was  a joint  one,  and  the  release  of 
one  joint  contractor  operated  as  a release  of  his  co-con- 
tractors; and  such  a release,  had  it  occurred  before  action, 
could  have  been  pleaded,  and,  if  it  occurred  after  action 
brought  and  before  delivery  of  statement  of  defence,  it 
could  be  pleaded,  and,  if  it  occurred  after  action  brought 
and  after  delivery  of  statement  of  defence,  it  could  be 
pleaded  within  eight  days  after  it  occurred,  and  in  the 
two  latter  cases  the  plaintiff  would  be  entitled  to  confess 
the  defence  and  sign  judgment  for  his  costs  up  to  the 
time  of  the  pleading  of  it. 

But  in  this  case  the  release  occurred  after  judgment 
against  the  defendants  who  had  appeared,  and  while  their 
case  was  in  the  Court  of  Appeal,  and  could  not,  therefore, 
be  pleaded  in  the  action. 

It  is  unnecessary  to  determine  whether  the  Court  would 
direct  satisfaction  to  be  entered  in  respect  of  the  damages 
recovered  by  the  plaintiff  by  his  judgment  against  the 
defendants  who  failed  in  appeal  by  reason  of  the  release  ; 
for  the  action  was  for  a joint  liability  of  the  defendants 
who  failed  to  appear  and  of  the  defendants  who  failed  in 
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appeal,  and  the  plaintiff,  as  was  found  by  the  judgment 
against  the  defendants  who  failed  in  appeal,  never  had 
any  claim  against  the  defendants  who  failed  to  appearand 
the  defendants  who  failed  in  appeal,  for  any  sum  but  the 
sum  of  SI  16,  and  the  plaintiff  has  been  paid  and  agreed  to 
be  paid  by  the  defendants  who  failed  to  appear  the  sum  of 
$120,  or  more  than  the  damages  recovered  by  the  judg- 
ment against  those  who  failed  in  appeal. 

It  would  be  clearly  inequitable,  therefore,  that  the  plain- 
tiff should  be  permitted  to  enforce  his  judgment  against 
the  defendants  who  failed  in  appeal  for  the  damages  re- 
covered by  him  against  them,  and  the  plaintiff’s  solicitor 
in  his  affidavit  admits  as  much. 

I think  that  the  plaintiff  should  have  amended  his  judg- 
ment of  the  28th  June,  1897,  in  accordance  with  the  cer- 
tificate of  the  Court  of  Appeal,  and  that  the  costs  in  the 
Court  of  Appeal  should  have  been  added  to  the  costs  of 
the  action,  and  one  execution  issued  thereon. 

I cannot  interfere  with  the  ruling  of  the  taxing  officer 
as  to  the  set-off*  of  costs,  as  his  ruling  was  not  appealed  from. 

The  result  of  my  judgment,  therefore,  is  that  the  judg- 
ments against  the  defendants  who  did  not  appear  be  set 
aside,  or  that  the  plaintiff  and  his  solicitor  be  forever  en- 
joined against  enforcing  them ; that  the  plaintiff  and  his 
solicitor  be  forever  enjoined  against  enforcing  the  judg- 
ment against  the  defendants  who  failed  in  appeal  for  the 
damages  thereby  recovered  ; that  there  should  be  but  one 
execution  charged  for,  as  above  stated.  And  as  to  the 
costs  ; the  necessity  of  this  application  has  arisen  wholly 
from  the  action  of  the  plaintiff  in  making  the  settlement 
and  giving  the  releases  referred  to,  and  from  the  action  of 
his  solicitor  in  signing  the  unwarranted  judgments  against 
the  defendants  who  did  not  appear,  and  in  seeking  to  en- 
force them,  as  it  is  evident  from  his  affidavit  he  intended 
to  do,  to  some  extent  at  all  events ; and  the  costs  of  this 
application,  both  here  and  below,  must  be  paid  by  the 
plaintiff,  and  be  set  off  against  the  costs  recovered  by  him 
against  the  defendants  who  failed  in  appeal. 
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CORRY  Y.  LEMOINE  ET  AL. 

Settlement  of  Action — Pending  Reference — Duty  of  Master — Dispute  as  to 
Terms  of  Settlement —Finding — Report — Opening  up — Costs. 

Pending  a reference  to  take  accounts,  a settlement  was  made  between  the 
parties,  in  the  absence  of  their  solicitors,  but  there  was  a dispute  as  to 
the  terms.  The  Master  gave  the  parties  the  alternative,  on  the  sug- 
gestion of  the  plaintiff,  either  to  proceed  so  as  to  determine  whether  the 
settlement  did  in  fact  end  the  matters  in  litigation,  or  to  go  on  with  the 
accounts  as  if  there  had  been  no  settlement.  The  defendants,  however, 
refused  to  take  any  further  part  in  the  proceedings  in  the  Master’s 
office.  The  Master  found  the  fact  of  a settlement,  and  also  that  the 
defendants  had  agreed  to  pay  the  plaintiff’s  costs  as  part  of  the  settle- 
ment, wrhich  the  defendants  disputed  : — 

Held,  on  appeal  from  the  Master’s  report,  that  it  was  competent  for  him 
to  deal  with  the  question  whether  there  was  or  was  not  a settlement, 
and  report  according  to  the  result.  The  course  taken  by  him  was 
according  to  the  proper  practice  and  within  the  scope  of  his  jurisdiction. 
The  decisions  as  to  staying  proceedings,  upon  summary  application,  in 
case  of  a compromise  are  not  necessarily  applicable  to  a compromise 
arrived  at  pending  a reference  : see  Rule  667. 

The  defendants,  however,  should  not  be  prejudiced  by  their  having  with- 
held before  the  Master  any  evidence  to  support  the  settlement  in  the 
terms  which  they  asserted  ; and  therefore  the  report  should  be  opened 
up  on  payment  of  costs. 

[June  5,  1899. — Boyd,  C.] 

An  appeal  by  the  defendants  from  a report  of  the  deputy 
clerk  of  the  Crown  at  Ottawa,  under  the  circumstances 
stated  in  the  judgment. 

The  appeal  was  heard  by  Boyd,  C.,  at  the  Ottawa 
Weekly  Court,  on  the  1st  June,  1899. 

Latchford,  for  the  defendants. 

Wyld,  for  the  plaintiff. 

Judgment  was  delivered  on  the  5th  June,  1899. 

Boyd,  C. — The  question  which  is  here  presented  may 
be  shortly  stated  thus.  An  action  being  referred  to  the 
Master  to  take  accounts,  it  happens  that  pending  the 
reference  a settlement  is  said  to  be  made  between  the 
parties,  in  the  absence  of  their  solicitors.  Does  this  oust 
the  jurisdiction  of  the  Master  so  that  he  can  neither  go  on 
with  the  accounts  nor  report  the  fact  of  settlement  ? The 
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defendants’  claim  on  this  appeal  is  that  the  Master  should 
have  abstained  from  all  further  action  upon  the  fact  of 
settlement  being  reported  to  him.  What  the  Master  did 
was  to  give  the  parties  the  alternative,  on  the  sugges- 
tion of  the  plaintiff,  either  to  go  on  so  as  to  determine 
whether  the  settlement  did  in  fact  end  the  matters  in  liti- 
gation, or,  despite  the  alleged  settlement,  to  go  on  with  the 
accounts  as  if  there  had  been  no  settlement.  The  defen- 
dants, however,  would  take  no  further  part  in  the  pro- 
ceedings in  the  Master’s  office.  He  has  made  his  report, 
finding  the  fact  of  settlement,  on  terms  of  payment 
accepted  by  both  parties  on  the  appeal,  but  reporting 
that  the  defendants  had  agreed  to  pay  the  costs  of  the 
plaintiff  as  a part  of  the  settlement,  which  is  disputed  by 
the  defendants. 

The  matter  of  action  being  referred  to  the  officer  of  the 
Court,  and  a settlement  having  been  made  pending  the 
reference,  it  was  competent  for  the  Master  to  deal  with  the 
fact  of  settlement  or  no  settlement,  and  report  according 
to  the  result ; if  he  finds  there  was  a settlement,  to  report 
it,  and  if  he  finds  no  settlement,  then  to  go  on  with  the 
matters  referred  in  the  normal  manner. 

In  this  case  I find  the  course  of  the  Master  was 
according  to  proper  practice,  and  within  the  scope  of  his 
jurisdiction  upon  the  reference  of  the  action.  But  the 
defendants  should  not  be  prejudiced  in  having  withheld 
before  him  any  evidence  they  may  have  to  support  the 
settlement  as  set  forth  in  the  writing  first  produced 
before  me  on  the  appeal.  The  report  will  be  opened  on 
payment  of  costs  of  the  appeal,  and  costs  occasioned  by  the 
abstinence  of  the  defendants  to  give  their  evidence  at  the 
proper  time — to  enable  the  defendants,  if  so  advised,  to 
shew  that  the  settlement  was  as  they  contend. 

If  this  offer  is  declined  within  ten  days,  then  the 
appeal  is  dismissed  with  costs. 

I may  note  that  the  decisions  as  to  staying  proceedings 
in  case  of  a compromise,  by  way  of  motion  or  summary 
application  pursuant  to  the  provisions  of  the  Judicature 


484  ONTARIO  PRACTICE  REPORTS.  [VOL. 

Act,  are  not  necessarily  applicable  to  a compromise  arrived 
at  pending  a reference  before  the  Master.  Special  powers 
are  conferred  by  the  General  Rules  in  such  a case  which 
are  peculiar  to  this  county.  I refer  to  Rule  667,  by  which 
generally,  in  taking  accounts,  the  Master  is  to  inquire, 
adjudge,  and  report  as  to  all  matters  relating  thereto  as 
fully  as  if  the  same  had  been  specifically  referred.  The 
practice  here  adopted  was  most  simple  and  convenient. 


Mair  y.  Cameron. 

Writ  of  Summons  —Renewed — Withholding  of  Evidence — Statute  of 
Limitations. 

Where  orders  were  made  from  time  to  time  renewing  a writ  of  summons, 
and  it  appeared  that  the  plaintiff  all  the  time  knew,  but  did  not  dis- 
close, where  the  defendant  could  be  served,  and  the  Statute  of  Limita- 
tions had,  but  for  the  renewals,  barred  the  plaintiff’s  claim,  the  orders 
were  rescinded,  upon  an  application  by  the  defendant  under  Rule  358, 
after  the  orders  had  come  to  his  knowledge. 

Doyle  v.  Kaufman  (1877),  3 Q.  B.  D.  7,  340,  and  Hewett  v.  Barr,  [1891] 
1 Q.  B.  98,  followed. 

[May  12,  1899.  — The  Master  in  Chambers.'] 

Motion  by  the  defendant  to  set  aside  orders  made  on 
the  10th  April,  1896,  5th  April,  1897,  and  5th  April,  1898, 
each  renewing  the  writ  of  summons  for  one  year  from  the 
date,  and  abo  to  set-aside  the  renewals  of  the  writ  made 
pursuant  to  the  orders,  on  the  ground  that  the  orders  were 
not  warranted  by  the  material  upon  which  they  were 
made,  and  were  irregular,  and  upon  other  grounds ; and  to 
set  aside  the  service  of  the  writ  upon  the  defendant.  The 
action  was  to  recover  a money  demand. 

The  orders  were  made  ex  parte,  upon  the  plaintiffs  ap- 
plication, and  the  defendant’s  motion  was  made  under 
Rule  358,  which  provides  that  “ a party  affected  by  an  ex 
pawte  order  * * may  move  to  rescind  or  vary  the  order 

* * within  four  days  of  the  time  when  the  order  comes 

to  his  notice.”  The  motion  was  made  in  time  under  that 
Rule. 
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Rule  132  provides  : — 

(1)  The  writ  shall  be  in  force  for  twelve  months  from 
the  date  thereof,  including  the  day  of  such  date ; but,  if 
any  defendant  has  not  been  served,  the  writ  may  at  any 
time  before  its  expiration,  by  order  of  the  Court  or  a 
Judge,  be  renewed  for  twelve  months,  and  so  from  time  to 
time  during  the  currency  of  the  renewed  writ. 

(2)  The  writ  shall  be  renewed  by  being  marked  by  the 

proper  officer  * *. 

(3)  The  writ  so  renewed  shall  be  available  to  prevent 
the  operation  of  any  statute  whereby  the  time  for  the 
commencement  of  the  action  is  limited  and  for  all  other 
purposes,  from  the  date  of  the  original  issue  of  the  writ. 

The  motion  was  heard  by  the  Master  in  Chambers  on 
the  1st  May,  1899. 

D.  0.  Cameron,  for  the  defendant. 

W.  M.  Douglas,  for  the  plaintiff. 

Judgment  was  delivered  on  the  12th  May,  1899. 

The  Master  in  Chambers. — The  action  is  brought  by 
the  plaintiff  as  an  assignee  of  a depositor  named  Johnston 
in  the  private  bank  at  one  time  carried  on  by  the  defen- 
dant and  one  Donald  Campbell.  This  firm  ceased  to  carry 
on  the  business  in  October,  1888,  when  it  was  sold  and 
transferred  to  the  plaintiff,  who  has  since  carried  it  on. 
Subsequently  the  depositor  Johnston  sold  his  claim  to  the 
plaintiff  for  a sum  much  less  than  the  amount  claimed  by 
Johnston. 

In  support  of  the  application,  the  defendant,  in  addition 
to  filing  his  own  affidavit,  has  examined  the  plaintiff*,  his 
solicitor,  and  also  the  partner  of  the  plaintiff,  and  it  is  evi- 
dent from  such  examination  that  the  plaintiff  was  in  a 
position  to  know  where  the  defendant  could  be  served 
with  the  writ,  almost  at  any  time  subsequent  to  the  issue 
of  the  writ.  His  partner,  Mr.  Siddall,  admits  being  in 
constant  communication  with  the  defendant  during  all 
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that  time.  So  that,  in  applying  for  a renewal  of  the  writ, 
the  plaintiff’s  solicitor,  while  adducing  evidence  sufficient 
to  warrant  the  local  Judge  in  making  the  order  for  re- 
newal, withheld  evidence  he  could  have  obtained  from  his 
own  client  which  would  shew  that  the  plaintiff  well  knew 
where  the  defendant  could  have  been  served.  The  Statute 
of  Limitations  applied  to  the  plaintiff’s  claim,  had  not  the 
writ  been  renewed;  and,  in  my  opinion,  the  case  is 
governed  by  Doyle  v.  Kaufman  (1877),  3 Q.  B.  D.  7,  340, 
and  Hewett  v.  Barr , [1891]  1 Q.  B.  98. 

The  ex  parte  orders  should,  therefore,  be  rescinded,  and 
the  service  set  aside,  with  costs. 


Leeming  v.  Armitage. 

Judgment — Setting  Aside — Fraud — Procedure — Petition — Action — 
Rule  6If2. 

In  this  action  the  plaintiff  alleged  a wrongful  interference  with  his  pro- 
perty under  a judgment  obtained  against  him  by  the  defendant  by  fraud 
in  a former  action  in  the  High  Court  of  Justice  for  Ontario,  and  his 
claim  was  to  have  the  judgment  set  aside  and  to  recover  damages  for 
the  wrong. 

Rule  642  provides  that  a party  entitled  to  impeach  a judgment  on  the 
ground  of  fraud  shall  proceed  by  petition  in  the  cause  : — 

Held,  tnat  the  provisions  of  the  Rule  were  not  applicable  to  this  case, 
* and  were  only  applicable  and  imperative,  if  imperative  at  all,  in  a 
simple  case  where  no  consequential  relief  is  sought,  or,  if  sought,  where 
it  may  be  granted  upon  the  petition  in  the  original  action. 

[June  16,  1899. — Divisional  Court.'] 

This  was  an  action  to  set  aside  a judgment  recovered  by 
the  defendant  against  the  plaintiff*  in  a former  action  in 
the  High  Court  of  Justice  for  Ontario,  by  fraud  and  mis- 
representation, as  the  plaintiff*  alleged,  and  to  recover  dam- 
ages suffered  by  the  plaintiff  owing  to  such  judgment. 

The  action  came  on  for  trial,  without  a jury,  at  Hamil- 
ton, on  the  30th  November,  1898,  before  Street,  J.,  who 
held  that  an  action  would  not  lie  to  impeach  a domestic 
judgment  on  the  ground  of  fraud,  but  that  proceedings 
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must  be  taken  by  petition  in  the  original  action  under 
Rule  642  ; paid  dismissed  the  action  with  costs,  but  with- 
out prejudice  to  the  plaintiff  proceeding  by  petition. 

The  plaintiff  appealed,  and  his  appeal  was  heard  by  a 
Divisional  Court  composed  of  Meredith,  C.J.,  and  Rose, 
J.,  on  the  5th  April,  1899. 

Teetzel , Q.C.,  for  the  plaintiff,  contended  that  the  remedy 
by  action  was  not  barred  by  the  Rule,  and  that,  even  if 
the  proper  way  of  setting  aside  the  judgment  was  by  peti- 
tion, the  action  should  stand  over  until  such  a petition 
should  be  filed  and  determined,  and  if  determined  in  the 
plaintiff’s  favour,  he  could  then  proceed  in  the  action  for 
damages. 

Monro  Grier , for  the  defendant,  contra. 

Judgment  was  delivered  on  the  16th  June,  1899. 

Rose,  J. — This  was  a motion  by  the  plaintiff  against  the 
ruling  of  the  learned  Judge  at  the  trial  holding  that  an 
action  would  not  lie  to  impeach  a domestic  judgment  on 
the  ground  of  fraud,  but  that  proceedings  must  be  taken 
by  petition  under  Rule  642. 

Rule  642  clearly  refers  alone  to  domestic  judgments, 
and  therefore  the  cases  as  to  actions  to  impeach  foreign 
judgments  will  throw  but  little  light  on  the  question. 

In  England,  where  there  is  no  Rule  corresponding  to 
642,  but  only  a Rule  corresponding  to  639,  namely,  Order 
27,  R.  15,  it  has  been  held,  in  Wyatt  v.  Palmer , reported 
in  the  Weekly  Notes  of  the  20th  May,  1899,  p.  74,  on  appeal, 
by  Lindley,  M.R.,  and  Rigby,  L.J.,  that  “ the  proposition 
that  an  action  would  not  lie  to  set  aside  a judgment  by 
default,  on  the  ground  that  it  had  been  obtained  by  fraud, 
could  not  be  sustained.  There  was  no  reason  for  saying 
that,  because  the  rules  provided  a summary  method  of 
setting  aside  such  a judgment,  it  was  no  longer  possible  to 
have  recourse  to  the  older  method  of  setting  it  aside  by 
action.  This  procedure  did  not  interfere  with  the  old 
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jurisdiction  of  the  Court  of  Chancery,  under  which  a 
decree  or  judgment  might  be  impeached  on  the  ground  of 
fraud  by  filing  a bill.” 

But  it  is  urged  that  the  provisions  of  Rule  642  are  im- 
perative. They  are  as  follows:  “A  party  entitled  * * 

to  impeach  a judgment  or  order  on  the  ground  of  fraud 
* * shall  proceed  by  petition  in  the  cause,  praying  the 

relief  which  is  sought,  and  stating  the  grounds  upon  which 
it  is  claimed  ; ” and  the  Rule  further  points  out  the  practice 
or  procedure  to  be  adopted  ; and  our  learned  brother  at  the 
trial  thought  that  until  the  judgment  was  set  aside,  the 
further  relief  sought  could  not  be  granted  or  the  further 
complaint  inquired  into,  as,  the  judgment  standing,  the 
matter  was  res  judicata. 

Rule  642  was  passed  to  save  costs  and  to  prevent  pro- 
ceedings by  an  independent  action  when  a petition  in  the 
action  would  be  sufficient.  It  seems  to  me  contrary  to 
the  spirit  of  the  Judicature  Act  and  Rules  thereunder  to 
invoke  it  to  increase  costs.  If  it  is  necessary  where,  as  in 
this  case,  the  plaintiff  is  claiming  damages  for  a wrongful 
interference  with  his  property,  in  proceedings  initiated 
and  carried  on,  as  it  is  alleged,  by  fraud,  and  by  which 
fraud  judgment  by  default  was  obtained  against  him,  to 
first  file  a petition  and  attack  the  judgment,  and  if  suc- 
cessful in  shewing  fraud  and  thus  obtaining  an  order 
setting  aside  the  judgment,  then  to  proceed  by  a separate 
action  to  attack  the  subsequent  proceedings  taken  upon 
that  judgment,  and  to  claim  damages  for  such  wrongful 
proceedings,  and  to  be  compelled  to  give  in  such  action 
practically  the  same  evidence  that  was  given  on  the  peti- 
tion in  order  to  shew  malicious  conduct  on  the  part  oi  the 
defendant,  it  will  of  course  be  manifest  that  Rule  642, 
instead  of  being  a provision  to  prevent  costs,  will  be  a 
provision  to  increase  costs  and  to  cause  multiplicity  of 
actions,  which  is  in  direct  violation  of  the  provisions  of 
the  Act  and  of  the  Rules. 

Even  if  the  Rule  applied,  it  may  be  that  it  would  have 
been  quite  proper  to  have  treated  the  proceedings  before 
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the  Court  as  if  a petition  had  been  filed,  and  to  have 
gone  on  with  the  inquiry,  inflicting  the  penalty  of  costs 
if  it  was  thought  best  to  do  so.  I express  no  opinion  as 
to  this  course.  It  has  been  suggested. 

I am,  however,  of  the  opinion  that  the  provisions  of 
Rule  642  are  not  applicable  to  a case  like  the  present,  and 
are  only  applicable  and  imperative,  if  imperative  at  all,  in 
a simple  case  where  either  no  consequential  relief  is  sought, 
or  if  sought  may  be  granted  in  the  proceedings  by  petition, 
if  the  judgment  is  set  aside. 

I think,  therefore,  the  judgment  must  be  set  aside,  and 
a new  trial  granted,  with  costs,  both  of  the  former  trial  and 
of  this  motion,  in  the  cause  to  the  plaintiff  in  any  event.. 

Meredith,  C.J.— I agree. 


Re  Toronto  Railway  Company  and  City  of  Toronto. 
(Assessment  Appeals  in  Ward  No.  2.) 

Appeal — Court  of  Appeal — Assessment  Appeal — Notice  of — Non-prosecu- 
tion— Motion  to  Dismiss — Rules  790,  821 , 822. 

Notice  of  an  appeal  to  the  Court  of  Appeal,  under  sec.  84  (6)  of  the 
Assessment  Act,  R.  S.  0.  ch.  224,  against  the  decision  of  a board  of 
County  Court  Judges  with  respect  to  a municipal  assessment  was  served 
by  the  municipality  upon  the  railway  company  whose  assessment  was 
in  question,  but  the  motion  was  not  set  down  to  be  heard  nor  proceeded 
with  in  any  way. 

Upon  motion  by  the  railway  company  for  an  order  dismissing  the 
appeal  : — 

Held,  that  the  appeal,  by  force  of  sec.  84  (6),  was  lodged  in  the  Court  of 
Appeal  in  like  manner  as  an  appeal  from  a decision  of  a County  Court 
in  an  ordinary  action  becomes  lodged — when  the  proper  proceedings 
have  been  taken — in  a Divisional  Court,  in  which  case  Rule  790  or 
Rules  821  and  822  applied,  and  a motion  to  dismiss  was  unnecessary  ; 
or  if  not,  that  the  appeal  was  not  in  the  Court  of  Appeal  at  all,  and  no 
order  could  be  made. 

[June  17,  1899. — Moss,  J.A.] 

Motion  by  the  Toronto  Railway  Company  to  dismiss 
the  appeal  of  the  city  corporation  taken  under  sec.  84  (6) 
of  the  Assessment  Act,  R.  S.  0.  ch.  224,  from  the  judgment 
or  decision  of  a board  of  County  Court  Judges. 
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Notice  of  the  appeal  was  served  on  the  railway  company 
on  the  11th  January,  1899.  It  stated  that  a motion 
would  be  made  to  the  Court  of  Appeal  on  the  7th 
March  by  way  of  appeal  from  the  judgment  of  the  board 
delivered  on  the  22nd  December,  but  the  motion  was 
not  set  down  to  be  heard  at  the  sittings  of  the  Court 
commencing  on  the  7th  March,  nor  had  it  since  been 
proceeded  with. 

The  motion  to  dismiss  was  heard  by  Moss,  J.  A.,  in 
Chambers,  on  the  10th  June,  1899. 

J.  BicJcnell,  for  the  applicants. 

H.  L.  Drayton,  for  the  city  corporation. 

Judgment  was  delivered  on  the  17th  June,  1899. 

Moss,  J.  A. — The  city  does  not  propose  to  proceed 
further  with  the  appeal,  but  it  is  submitted  on  its  behalf 
that  the  respondents,  the  railway  company,  have  not  pro- 
ceeded according  to  the  Rules  and  practice  in  moving  to 
dismiss  ; that  the  city,  not  having  set  the  motion  down  to 
be  heard,  is  to  be  deemed  to  have  abandoned  it ; and  that  the 
respondents  should  proceed  under  Rule  790  or  Rule  821; 
and  that  no  order  to  dismiss  should  be  made. 

I think  the  objection  is  well  taken.  Section  84  (6)  of 
the  Assessment  Act  provides  that,  subject  to  any  Rule  of 
Court  relating  to  appeals  under  it,  the  procedure  thereon 
shall  be,  as  far  as  may  be,  the  same  as  upon  an  appeal 
from  a County  Court  to  the  High  Court. 

An  appeal  from  the  County  Court  lies  to  a Divisional 
Court  of  the  High  Court:  R.  S.  0.  ch.  55,  secs.  51,  52  ; 

Judicature  Act,  R.  S.  0.  ch.  51,  sec.  75  (3).  The  appeal  is 
to  be  set  down  to  be  heard  at  least  two  clear  days  before  the 
first  sittings  of  a Divisional  Court  which  commences  after 
the  expiration  of  thirty  days  from  the  decision  complained 
of — Rule  795 — and  notice  of  hearing  is  to  be  served  at 
least  seven  days  before  the  sittings  at  which  the  appeal  is 
to  be  heard — Rule  796. 
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Under  the  heading  of  “ Motions  against  Verdicts  or  Judg- 
ments,” and  sub-heading  of  “ Procedure  in  Divisional 
Courts,”  comes  Rule  790,  which  provides  that  if  a party  who 
serves  a notice  of  motion  does  not  set  it  down,  he  shall  be 
deemed  to  have  abandoned  it,  and  the  opposite  party  is  to 
be  entitled  without  an  order]to  the  costs  of  the  motion  ; and 
under  the  heading  of  “ Appeals  to  the  Court  of  Appeal  ” 
come  Rules  821  aud  822,  with  provisions  to  the  same  effect 
in  regard  to  appeals  to  this  Court. 

It  is  argued  that  these  Rules  do  not  apply  to  appeals 
from  County  Courts,  the  Rules  with  regard  to  which  are 
grouped  under  the  separate  heading  of  “ County  Court 
Appeals.” 

But  the  division  of  the  Rules  into  chapters,  titles,  and 
headings,  is  for  convenience  only,  and  is  not  to  affect  their 
construction : Rule  7. 

I see  no  good  reason  why  Rule  790  should  not  be  read 
as  applying  as  well  to  a motion  by  way  of  appeal  from  a 
County  Court  as  to  any  other  motion  to  a Divisional  Court 
which  requires  to  be  set  down  for  hearing. 

With  relation  to  this  Court,  the  matter  seems  to  stand 
in  this  position.  Either  the  appeal  is,  by  force  of  sec.  84 
(6)  of  the  Assessment  Act,  now  lodged  in  this  Court  in 
like  manner  as  an  appeal  from  a County  Court  in  an  ordi- 
nary action  becomes  lodged — when  the  proper  proceedings 
have  been  taken — in  a Divisional  Court,  in  which  case 
either  Rules  790  or  821  and  822  apply  ; or  it  is  not  in  this 
Court  at  all,  in  which  case  no  order  can  be  made  here. 

Either  way  this  application  is  misconceived  and  must 
drop. 

There  are  four  other  motions  of  a similar  kind,  which 
follow  the  result  of  this. 


492 


ONTARIO  PRACTICE  REPORTS. 


[VOL* 


Cox  y.  Prior  et  al. 

Discovery — Examination  of  Party  Resident  out  of  Ontario — Order  for — 
Enforcement — Member  of  Parliament  — Attachment — Striking  out 
Defence— Rules  443,  454,  477. 

Where  a defendant  resides  out  of  Ontario,  and  is  only  in  it  for  a tempo- 
rary purpose,  his  attendance  to  be  examined  for  discovery  can  only  be 
obtained,  under  Rule  477,  by  a Judge’s  order  upon  notice,  and  not  by 
appointment  under  Rule  443. 

An  order  was  made  under  Rule  477  for  the  examination  in  Ontario  of  a 
defendant  who  resided  in  British  Columbia  and  who  was  temporarily  in 
Ontario  attending  the  meetings  of  the  House  of  Commons  of  Canada,  of 
which  he  was  a member. 

Although  this  order  could  not  be  enforced  by  attachment  against  the 
defendant  while  the  House  was  in  session,  in  the  event  of  his  refusing 
or  neglecting  to  attend,  it  could  be  enforced,  under  Rule  454,  by  strik- 
ing out  his  defence. 

[June  23,  1899. — Street,  J.] 

This  was  an  application  by  the  plaintiff  to  commit  the 
defendant  Prior  for  contempt  in  not  attending  to  be 
examined  for  discovery,  pursuant  to  a subpoena  and  an 
appointment  given  by  a special  examiner  in  Ottawa  for 
the  purpose,  under  Rule  443.* 

The  defendant  Prior  resided  in  British  Columbia,  and  was 
a member  of  the  House  of  Commons,  then  in  session  at 
Ottawa,  and  his  solicitor  notified  the  plaintiff’s  solicitor 
that  he  declined  to  attend  under  the  appointment  because 
he  was  a non-resident  and  was  onty  in  Ottawa  by  reason 
of  his  duties  as  a member  of  the  House  of  Commons  and 
because  he  was  not  liable  to  be  ordered  to  attend  and  be 
examined  while  the  session  continued. 

The  plaintiff  asked  in  the  alternative  for  a substantive 
order  for  the  attendance  of  the  defendant  under 
Rule  477.+ 


*443.  Where  a party  is  entitled  to  examine  another  party  or  person 
he  may  procure  an  appointment  therefor  from  the  local  registrar  * * 

or  a special  examiner,  in  the  county  where  the  party  or  person  to  be 
examined  resides,  and  such  party  or  person,  upon  being  served  with  a 
copy  of  the  appointment  and  a subpoena,  and  upon  payment  of  the  proper 
fees,  shall  attend  thereon  and  submit  to  examination. 

+477.  The  preceding  Rules  as  to  preliminary  examination  of  parties 
for  discovery  * * shall,  so  far  as  practicable,  apply  to  parties 
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The  motion  was  argued  before  Street,  J.,  in  Chambers, 
on  the  12th  May,  1899. 

Watson,  Q.  C.,  for  the  plaintiff. 

R.  McKay,  for  the  defendant  Prior. 

Judgment  was  delivered  on  the  23rd  June,  1899. 

Street,  J. — The  defendant  Prior  resides  out  of  Ontario, 
and  is  only  in  this  Province  for  a temporary  purpose.  His 
attendance  for  discovery  could  in  any  event  only  be 
obtained  under  Rule  477,  by  a Judge’s  order  upon  notice, 
and  not  by  appointment  under  Rule  443.  The  branch  of 
the  application,  therefore,  which  asks  for  his  committal 
cannot  be  supported. 

I am  asked,  however,  to  make  a substantive  order  for 
his  examination  for  discovery  under  Rule  477.  He  objects 
that  he  is  here  attending  to  his  duties  as  a member  of 
Parliament,  and  that  he  is  not  to  be  taken  away  from 
them  by  such  an  order  as  is  asked  for,  and  sets  up  his 
privilege  as  a member. 

If  the  issue  of  an  attachment  against  the  person  of  the 
defendant  were  the  only  means  of  enforcing  obedience  to 
an  order  for  his  examination  for  discovery,  I think  I 
should  refuse  to  make  the  order,  as  the  right  to  grant  an 
attachment  on  such  a ground  against  a member  of 
Parliament  is  denied  in  Re  Armstrong,  [1892]  1 Q.  B.  327. 
Under  Rule  454 ,* *  however,  the  Court  has  the  alternative 
power  of  striking  out  the  defence  of  a defendant  refusing 
or  neglecting  to  attend  upon  such  an  order. 


residing  out  of  Ontario,  and  in  such  cases  the  Court  or  Judge  may,  on 
application  on  notice  to  the  opposite  party,  order  the  examination  of  the 
parties  to  be  taken  at  such  place  and  in  such  manner  as  may  seem  just 
and  convenient  * *. 

*454.  Anyone  refusing  or  neglecting  to  attend  at  the  time  and  place 
appointed  for  his  examination  * * shall  be  deemed  guilty  of  a contempt 
of  Court,  and  proceedings  may  be  forthwith  had  by  attachment.  He 
shall  also  be  liable  * * if  a defendant,  to  have  his  defence,  if  any, 

struck  out  * *. 
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I will  not  assume  that  the  defendant  will  refuse  to 
attend  for  examination  upon  an  appointment  taken  out 
under  the  order  I propose  to  make,  because  it  is  plain 
that  such  an  appointment  may  be  arranged  for  a time  and 
place  which  will  practically  not  interfere  in  any  degree 
with  the  defendant’s  duties  as  a member  of  Parliament, 
and  will  not  even  require  that  leave  of  absence  to  be 
obtained  from  the  House  which  it  appears  to  be  the 
practice  to  grant  in  such  cases,  if  it  is  required  : May 

Pari.  Prac.,  10th  ed.,  111. 

I think,  therefore,  that  the  order  asked  for  should  be 
made  for  the  examination  of  the  defendant  Prior  before 
Mr.  Scott,  special  examiner  at  Ottawa,  at  a time  and  place 
to  be  fixed  by  him  in  or  out  of  vacation.  In  fixing  the 
time  and  place  regard  should  of  course  be  had  to  the 
considerations  I have  suggested. 

There  should  be  no  costs  of  this  application,  as  tho 
plaintiff  was  wrong  in  his  practice,  and  has  put  the  defen- 
dant to  some  costs  by  the  course  he  has  taken. 
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Murphy  v.  Phcenix  Bridge  Company  et  al. 


Writ  of  Summons — Service  on  Foreign  Corporation — Business  within 
Ontario — Servant — Agent — Rule  159. 

A writ  of  summons  may  be  served  in  Ontario  upon  a foreign  corporation 
in  a case  where  service  out  of  Ontario  is  not  authorized  by  the  Rules  ; 
but  in  such  a case  it  must  appear  that  the  corporation  are  carrying  on 
business  in  Ontario  in  such  manner  as  to  render  them  subject  to  be 
deemed  resident  within  Ontario  ; and  the  words  of  Rule  159,  “a  person 
who  transacts  or  carries  on  any  of  the  business  of,  or  any  business  for, 
any  corporation,”  mean,  at  the  least,  some  person  who  is  an  agent  of 
the  corporation,  who  transacts  or  carries  on  here,  or  controls  or  man- 
ages for  them  here,  some  part  of  the  business  which  the  corporation 
profess  to  do  and  for  which  they  were  incorporated. 

And  in  this  case  the  defendants  were  not,  at  the  time  of  service  of  the 
writ,  carrying  on  any  of  their  business  in  this  Province  in  such  a 
manner  as  to  warrant  a finding  that  they  were  then  resident  here  ; nor 
was  the  person  served  with  the  writ  such  a person  as  is  described  in 
the  part  of  the  Rule  quoted. 

Decision  of  a Divisional  Court,  ante  406,  reversed,  and  order  of  Meredith,. 
C.J.,  ib.,  restored. 

[June  29,  1899.  — The  Court  of  Appeal.] 

An  appeal  by  the  defendants  the  Phoenix  Bridge  Com- 
pany from  an  order  of  a Divisional  Court  reversing  an 
order  of  Meredith,  C.J.,  in  Chambers,  setting  aside  the 
service  of  the  writ  of  summons  upon  one  Michael  Kelly  for 
the  appellants.  The  facts  are  stated  in  the  former  report 
(ante  p.  406),  and  in  the  present  judgment. 

The  appeal  was  heard  by  Burton,  C.J.O.,  Osler,  Mac- 
lennan,  Moss,  and  Lister,  JJ.A.,  on  the  18th  May,  1899. 
W.  H.  Blake , for  the  appellants. 

Mulvey,  for  the  plaintiffs. 


Judgment  was  delivered  on  the  29th  June,  1899.  , 

Osler,  J.A. — The  defendants  are  a foreign  corporation, 
incorporated  under  the  laws  of  the  State  of  Pennsylvania, 
and  their  principal  office  is  in  the  city  of  Philadelphia. 
The  plaintiff  sues  them  for  causing  the  death  of  his  son  by 
some  act  of  negligence  in  the  course  of  the  construction  of 
a bridge  which  they  were  erecting  in,  or  partly  in,  the 
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State  of  New  York.  If  he  has  any  cause  of  action,  it  is  for 
a tort  not  committed  within  this  Province,  and  therefore 
notice  of  the  writ  could  not  have  been  served  upon  the 
defendants  as  aliens  out  of  the  jurisdiction,  under  Rules  161, 
162,  165. 

The  writ  was  served  upon  one  William  Kelly,  an  agent  of 
the  defendants,  who  is  alleged  to  have  carried  on  their 
business,  or  part  of  their  business,  at  Cornwall,  in  this 
Province ; and  the  question  is  whether,  under  the  circum- 
stances, Kelly  was  an  agent  of  the  defendants  upon  whom 
service  could  lawfully  be  effected  within  the  meaning  of 
Con.  Rule  159. 

A motion  to  set  aside  the  service  was  dismissed  by  the 
Master  in  Chambers.  His  order  was  reversed  and  the 
service  set  aside  by  the  learned  Chief  Justice  of  the 
Common  Pleas,  whose  order  was  in  turn  reversed,  and  the 
Master’s  order  restored,  by  a Divisional  Court.  The  case 
now  comes  before  us  on  appeal  from  their  judgment. 

The  facts  are  stated  very  fully  in  the  judgment  of 
Meredith,  C.  J.,  and  it  is  not  necessary  to  set  them  out 
at  length.  Suffice  it  to  say  that  when  the  accident 
occurred  the  defendants  the  Phoenix  Bridge  Company  were 
engaged  under  a contract  with  their  co-defendants  in 
erecting  the  superstructure  of  two  bridges  over  the  River 
St.  Lawrence,  one  of  which  was  in  Canada,  and  the  other 
partly  on  Canadian  territory  and  partly  on  that  of  the 
United  States ; and  the  accident  happened  within  the  latter 
while  the  work  was  being  proceeded  with.  The  company 
had  a foreman  on  the  Canadian  side  who  engaged  men  there 
to  work  on  the  bridge,  and  they  had  a small  temporary 
office  there,  on  which  was  a sign  “Office  Phoenix  Bridge  Com- 
pany.” There  the  foreman  and  Kelly  attended  to  the  office 
part  of  their  duties,  Kelly’s  duty  being  to  keep  the  time 
of  the  men,  and  to  pay  their  wages  out  of  the  funds 
which  the  defendants  from  time  to  time  remitted  to  him 
for  the  purpose.  He  was,  while  the  foreman  continued 
there,  subject  to  his  control  and  might  have  been  dismissed 
at  his  pleasure.  The  work  on  the  bridge  was  suspended 
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after  the  accident.  The  foreman  went  away,  and  Kelly 
was  at  Cornwall  from  time  to  time,  under  the  direction  of 
the  appellants,  simply  to  pay  off  the  men  and  settle  any 
outstanding  liabilities  connected  with  their  employment. 
He  cannot,  I think,  be  justly  described  as  occupying,  at 
the  time  of  service  of  the  writ,  which  is  the  time  to  be 
regarded,  any  other  situation  than  that  of  a messenger  or 
servant  intrusted  with  the  duty  and  means  of  paying 
debts  which  the  defendants  had  contracted  in  the  course 
of  their  business. 

The  contention  of  the  defendants  that  no  action  would 
lie  in  the  Courts  of  this  country  because  they  cannot 
under  our  Rule  be  sued  as  foreigners  out  of  the  jurisdic- 
tion, is  not  maintainable.  “ Though  every  fact  arose 
abroad,  and  the  dispute  was  between  foreigners,  yet  the 
Courts,  we  apprehend,  would  clearly  entertain  and  deter- 
mine the  cause,  if  in  its  nature  transitory,  and  if  the 
process  of  the  Court  had  been  brought  to  bear  against 
the ' defendant  by  service  of  a writ  on  him  where  present 
in  England : ” Jackson  v.  Spittall  (1870),  L.  R.  5 C.  P,. 
542,  549. 

“ Service  of  the  writ,  or  something  equivalent  thereto, 
is  absolutely  essential  as  the  foundation  of  the  Court’s 
jurisdiction.  Where  a writ  cannot  legally  be  served 
upon  a defendant,  the  Court  claims  no  jurisdiction  over  him. 
In  an  action  in  personam  the  converse  of  this  statement 
holds  good,  and  wherever  a defendant  can  be  legally  served 
with  a writ,  there  the  Court,  on  service  being  effected,  has 
jurisdiction  to  entertain  an  action  against  him.  Hence,  in 
an  action  in  personam , the  rules  as  to  the  legal  service  of 
a writ  define  the  limits  of  the  Court’s  jurisdiction  : ” Dicey 
on  Conflict  of  Laws  (1896),  p.  234. 

These  propositions  apply  to  the  case  of  a foreign 
corporation. 

By  the  Imperial  Common  Law  Procedure  Act  of  1852, 
sec.  16,  it  was  enacted  “every  writ  of  summons  issued  against 
a corporation  aggregate  may  be  served  on  the  mayor  or 
other  head  officer,  or  on  the  town  clerk,  clerk,  treasurer,  or 
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secretary  of  such  corporation.”  The  origin  of  this  enact- 
ment was  the  2 Wm.  IV.  ch.  39,  sec.  13  (1832). 

Upon  it  was  decided  the  case  of  Newby  v.  Von  Oppen 
& Colt’s  Revolver  Co.  (1872),  L.  R.  7 Q.  B.  293,  an  action 
against  a foreign  corporation  upon  a contract  made  in 
England. 

Order  9,  Buie  8 (1883),  of  the  Rules  of  the  English  Judi- 
cature Act  is  founded  upon  sec.  16  of  the  Common  Law 
Procedure  Act,  1852,  and  provides  that,  in  the  absence  of 
any  statutory  provision  regulating  service  of  process,  every 
writ  of  summons  issued  against  a corporation  aggregate 
may  be  served  on  the  mayor,  etc. — following  the  terms  of 
the  section  above  quoted. 

On  this  Rule  was  decided  Haggin  v.  Comptoir  d’ Escompte 
de  Paris  (1889),  23  Q.  B.  D.  519,  an  action  upon  a contract 
made  in  France.  Service  of  the  writ  was  effected  upon  the 
manager  of  the  defendants’  branch  office  in  London. 
Newby  v.  Von  Opp>en  was  expressly  affirmed  and  followed. 
Cotton,  L.  J.,  says  (p.  522)  : “ I see  nothing  in  the  rule  which 
shews  that  it  is  not  applicable  .to  foreign  corporations 
* * that  is,  corporations  established  by  foreign  law, 

which  are  carrying  on  business,  and  therefore  are  resident, 
in  England,  and  are  submitting  themselves  to  the  laws  of 
this  country.  * * Is  this  corporation  resident  in  this 

country  ? I think  it  is.  The  principal  part  of  its  business 
is  carried  on  at  the  office  in  London,  and  I think  that  when 
a foreign  corporation,  established  by  foreign  law,  sets  up 
an  office  in  England  and  carries  on  one  of  the  principal  parts 
of  its  business  here,  it  ought  to  be  considered  as  resident  in 
England,  and  be  treated  as  if  it  were  established  by  English 
law.  In  my  opinion  that  is  the  law,  independently  of  all 
decisions;  but  the  case  of  Newby  v.  Von  Oppen  is  an 
authority  for  that  view.” 

On  the  same  Rule  was  more  recently  decided  La  Bour- 
gogne, [1899J  P.  1 (C.  A.)  (which  since  the  argument  of  the 
case  at  bar  has,  I think,  been  affirmed  in  Dom.  Proc.  sub 
nom.  Law  v.  La  Compagnie  Generale  Transatlantique), 
an  action  for  a tort  committed  on  the  high  seas,  where  it 
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is  said  that  the  cases  above  cited  “ shew  the  law  to  be 
that  if  a foreign  company  carries  on  its  business  in  this 
country  in  such  a way  as  that  it  may  be  said  to  be  resi- 
dent here,  then  English  process  may  be  served  upon  it  in 
the  manner  provided  by  the  rule.  If,  however,  this  fact  is 
not  established  in  each  case,  then  process  cannot  be  served 
upon  the  foreign  company  here.” 

See  also  Palmer  v.  Gould’s  Manufacturing  Co .,  W.  N. 
1884,  p.  63,  an  action  upon  a contract  made  and  broken 
abroad,  process  in  which  could  not  have  been  served  out 
of  the  jurisdiction. 

Turning  now  to  our  own  Rules  as  to  service  on  corpora- 
tions. There  is  our  Common  Law  Procedure  Act  of  1856, 
sec.  33,  founded  on  3 Wm.  IY.  ch.  7,  sec.  1,  and  carried  for- 
ward and  now  found  in  Con.  Rule  159,'  which  provides 
that  in  the  case  of  a corporation  the  writ  of  summons 
may  be  served  on  the  mayor,  warden,  reeve,  president,  or 
other  head  officer,  or  on  the  cashier,  treasurer  or  secretary, 
clerk  or  agent  of  such  corporation — so  far  the  Rule  corres- 
ponds with  the  English  Rule — but  it  continues : “ and 
every  person  who,  within  Ontario,  transacts  or  carries  on 
any  of  the  business  of,  or  any  business  for,  any  corpora- 
tion whose  chief  place  of  business  is  without  Ontario, 
shall,  for  the  purpose  of  being  served  as  aforesaid,  be 
deemed  the  agent  thereof.” 

It  is  upon  the  apparently  wide  provisions  of  this  latter 
clause  that  the  plaintiffs  rely  for  establishing  the  service  on 
Kelly  as  effective  service  on  the  defendants.  Apart  there- 
from it  seems  to  me  clear  that  the  cases  I have  above  referred 
to  would  be  decisive  against  its  validity,  as  the  defendants 
were  not  at  the  time  of  service  carrying  on  any  of  their 
business  in  this  Province  in  such  a manner  as  to  warrant 
us  in  holding  that  they  were  then  resident  here,  as  that 
term  is  explained  in  those  cases. 

It  is  important  to  remember  that  it  is  substantially 
residence  within  the  country  at  the  time  of  service  which 
confers  jurisdiction,  and  that  the  spirit  of  the  enactment  is 
that  there  must  be  personal  service,  or  something  that  is 
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equivalent  to  it — in  the  case  of  a corporation,  service  upon 
some  one  in  their  employment,  notice  to  whom  would  be 
notice  to  the  corporation,  or  whose  duties  would  cast  it 
upon  him  to  bring  it  to  their  notice.  I think  that  the 
words  “ and  every  person  who,  within  Ontario,  transacts  or 
carries  on  any  of  the  business  of,  or  any  business  for,  any 
corporation  whose  chief  place  of  business  is  without 
Ontario,”  are  to  be  read  in  the  light  of  the  words 
which  precede  them  when  dealing  with  corporations 
within  the  Province,  and  which,  applying  to  them  the  rule 
ejusdem  generis,  clearly  demand  service  upon  some  chief 
or  principal  officer,  whose  knowledge  would  be  that  of  the 
corporation.  The  object  of  the  Rule  is  that  the  company 
shall  have  notice  of  the  writ,  and  if  the  plaintiffs  construc- 
tion of  the  words  I have  just  quoted  is  to  prevail,  service 
upon  a porter  or  any  servant  of  the  corporation,  however 
insignificant,  or  however  trivial  or  unimportant  his  duties, 
would  do. 

Under  the  Imperial  Act  2 Wm.  IV.  ch.  39,  sec.  13 
(1832),  above  cited,  which  authorized  service  upon  the 
clerk  or  secretary  of  the  corporation,  service  on  a clerk 
in  the  office  of  the  secretary  was  held  insufficient : Walton 
v.  Universal  Salvage  Company  (1817),  16  M.  & W.  438. 
That  case  was  followed  in  MacJcereth  v.  Glasgow , etc.,  R.  W. 
Co.  (1873),  L.  R.  8 Exch.  149,  where  service  upon  a booking- 
clerk  was  attempted  to  be  upheld  under  sec.  16  of  the 
English  Common  Law  Procedure  Act,  swpra. 

In  Shemvood  v.  Board  of  Works  (1845),  1 U.  C.  R.  517,  an 
application  was  made  under  our  early  provincial  statute 
3 Wm.  IV.  ch.  7,  sec.  1,  above  cited,  to  allow  service  of 
process  upon  the  engineer  of  the  defendants,  their  only 
officer  in  Upper  Canada.  The  plaintiff,  being  unable  to 
proceed  by  serving  any  of  the  officers  expressly  named  in 
the  Act,  as  they  did  not  reside  in  Upper  Canada,  relied 
upon  that  part  of  sec.  1 which  enabled  the  Court  to  direct 
service  on  such  other  person  or  in  such  manner  as  the 
Court  might  direct.  This  was  refused.  The  Court  said  : 
"If  the  service  on  the  engineer  were  allowed  as  good  service, 
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without  any  proof  that  he  had  any  share  in  making  the 
contracts,  or  that  he  had  authority  to  bind  or  represent  the 
corporation,  much  injury  might  arise  to  the  public  interests ; 
collusion  and  fraud  might  be  practised  that  would  lead  to 
great  injustice.  The  service,  if  allowed  on  any  one,  except 
the  officers  named  in  the  statute,  should  at  all  events  be 
made  on  some  person  who  represents  or  superintends  the 
interests  of  the  corporation,  which  the  engineer  does  not.” 

In  Taylor  v.  Grand  Trunk  R.  W.  Go.  (1868),  5 U.  C.  L.  J. 
N.  S.  18,  4 P.  It.  300,  a decision  upon  sec.  33  of  our  Com- 
mon Law  Procedure  Act  as  found  in  C.  S.  U.  C.  ch.  22,  sec. 
17,  now  part  of  Con.  Rule  159,  service  upon  a station  master 
of  the  defendants,  a railway  company  whose  head  office  was 
out  of  Ontario,  was  held  not  good  service  upon  the  com- 
pany. Three  years  afterwards  the  Legislature  by  34  Yict. 
ch.  12,  sec.  11,  expressly  enacted  that  in  the  case  of  railway 
companies  service  might  be  made  upon  them  in  that  man- 
ner, and  that  any  station  master  should  be  deemed  the  agent 
of  the  railway  company  for  the  purpose  of  being  served 
with  the  writ.  This  provision  is  now  Con.  Rule 
160,  and  would  be  unnecessary  if  the  above  decision  was 
wrong  and  the  scope  of  the  other  Rule  as  wide  as  con- 
tended for. 

I think  that  what  is  meant  by  “ a person  who  transacts 
or  carries  on  any  of  the  business  of,  or  any  business  for,  any 
corporation,”  is,  at  the  least,  some  person  who  is  an  agent 
of  the  corporation,  who  transacts  or  carries  on  here,  or 
controls  or  manages  for  them  here,  some  part  of  the  busi- 
ness which  the  corporation  profess  to  do  and  for  which  they 
were  incorporated.  That  is  the  principle  to  be  extracted 
from  all  the  cases  on  the  subject,  especially  those  relating 
to  proceedings  against  corporations  : see  per  Blackburn,  J., 
in  Newby  v.  Von  Oppen  (1872),  L.  R.  7 Q.  B.  at  p.  296,  in 
the  passage  commencing,  “ At  common  law,”  etc. 

I agree  with  the  judgment  of  Meredith,  C.  J.,  rather  than 
with  that  of  the  Divisional  Court,  and  would  therefore 
allow  the  appeal. 
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Moss,  J.  A. — I am  also  of  opinion  that  the  appeal  ought 
to  be  allowed. 

It  was  strongly  urged  by  Mr.  Mulvey  for  the  plaintiff 
that  Kelly  was  the  clerk  of  the  Phoenix  Bridge  Company, 
within  the  meaning  of  that  part  of  Rule  159  providing  for 
service  on  (amongst  others)  the  clerk  or  agent  of  the 
corporation  or  of  any  branch  or  agency  thereof  in  Ontario. 

These  provisions  have  been  held  applicable  to  foreign 
corporations,  i.e.,  corporations  which  have  not  been  incor- 
porated under  the  laws  of  Ontario,  as  well  as  to  strictly 
domestic  corporations. 

But  I do  not  understand  that  every  foreign  corporation 
is  subject  to  process  simply  because  some  person  in  its 
employ  as  clerk  or  agent  can  be  found  in  Ontario. 

In  order — as  1 understand  the  authorities — that  the 
before  mentioned  provisions  may  apply  to  the  foreign  cor- 
poration, it  must  be  made  to  appear  that  it.  is  carrying  on 
business  in  Ontario  in  such  manner  as  to  render  it  subject 
to  be  deemed  resident  within  Ontario  for  the  purposes  of 
service  of  process  upon  it.  The  test  is  whether  the  busi- 
ness carried  on  or  transacted  in  Ontario  is  of  such  a nature 
and  is  so  conducted  as  to  make  the  corporation,  though  of 
foreign  organization,  resident  within  the  jurisdiction.  See 
La  Bourgogne,  [1899]  P.  1,  affirmed  in  the  House  of  Lords 
16th  June,  1899  ; Haggin  v.  Comptoir  d’ Escompte  de 
Paris  (1889),  23  Q.  B.  D.  519  ; and  other  cases.  I see  no 
difference  in  that  respect  between  the  English  Rule  and 
our  own. 

That  is  the  first  step.  The  next  is  to  find  within  the 
jurisdiction  some  person  representing  the  corporation  to 
whom,  the  process  may  be  delivered. 

If  a clerk,  I think  he  must  at  the  least  be  one  transact- 
ing business  or  performing  duties  in  Ontario  on  behalf  of 
the  corporation  of  such  a nature  as,  if  transacted  or  per- 
formed by  a clerk  of  a domestic  corporation,  wrould  make 
him  a proper  person  to  be  served. 

If  an  agent,  the  definition  of  agent  in  the  latter  part  of 
the  Rule  affords  assistance,  but  after  all  he  must  be  an 
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.agent  of  a corporation  which  is  to  be  deemed  resident 
within  the  jurisdiction  under  the  earlier  part  of  the  Rule. 

Looking  at  the  position  of  the  Phoenix  Bridge  Company 
and  the  relation  of  Kelly  towards  it  at  the  time  when  the 
writ  in  this  action  was  served  upon  him,  I do  not  find  that 
I can  say  either  that  the  company  was  resident,  or  that 
Kelly  was  its  clerk  or  agent  for  the  purposes  of  service  of 
process,  within  the  meaning  of  the  Rule. 

The  company  had  practically  ceased  to  transact  business 
of  any  kind  in  Ontario.  Kelly  was  not  authorized  or 
instructed  to  carry  on  the  business  of  the  company  in 
Ontario.  That  had  never  been  his  duty. 

And  the  settling  up  of  the  trifling  matters  with  which 
he  was  charged  before  finally  leaving  Ontario  to  return  to 
the  company’s  place  of  business  in  the  United  States 
of  America  did  not  put  him  in  the  position  of  carrying  on 
or  transacting  business  for  the  company,  within  the  mean- 
ing of  the  Rule. 

If  the  service  of  the  writ  had  been  delayed  for  a few 
days,  he  would  have  been  away  from  Ontario,  and  there 
would  have  been  neither  office  nor  man  in  any  way  con- 
nected with  the  company  or  the  business  it  had  been 
engaged  in  at  or  in  the  vicinity  of  Cornwall,  within  the 
jurisdiction  of  the  Courts  of  Ontario. 

In  these  circumstances,  I do  not  think  the  company  was 
effectually  served  with  the  writ  within  Ontario. 

Burton,  C.  J.  0.,  Maclennan  and  Lister,  JJ.  A.,  con- 
curred. 
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ACTION. 

See  Settlement  of  Action,  1,  2. 

ADMINISTRATOR. 

See  Receiver,  2. 

ADMINISTRATOR  AD  LITEM. 

See  Receiver,  2. 

ADVERTISEMENT. 

See  Dower. 

AFFIDAVIT  OF  JUROR. 

See  Venue,  3. 

ALIEN  LABOUR  ACT. 

See  Discovery,  10. 

ALIMONY. 

Interim  Allowance — Consent  Judg- 
ment in  Former  Action — Payment — 
Separatio'n  Deed — Change  of  Cir- 
cumstances^] — In  1897  a wife  brought 
an  action  against  her  husband  for  al- 
imony and  to  set  aside  a judgment 
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pronounced  by  consent  in  a former 
action  for  alimony  begun  in  1884, 
under  which  the  wife  had  received 
$200.  The  defendant  pleaded  the 
judgment  as  a bar,  and  also  adultery 
by  the  wife,  and  a deed  of  separation. 
The  plaintiff  disputed  the  deed  of  sep- 
aration, and  impeached  the  judgment 
as  obtained  by  fraud  and  without  her 
knowledge  or  consent ; the  payment 
of  $200  she  attributed  to  a release  of 
dower  given  by  her.  She  also  alleged 
expulsion  and  desertion  by  her  hus- 
band, and  that  he  had  been  living 
in  adultery  after  the  judgment : — 

Held,  that,  under  these  circumstan- 
ces, the  plaintiff  was  entitled  to  an 
order  for  interim  alimony. 

Atwood  v.  Atwood  (1893),  15  P.  R. 
425,  distinguished. 

Henderson  v.  Henderson  (1 872),  19 
Gr.  464,  followed.  Laf ranee  v.  La- 
france,  62. 


AMENDMENT. 

1.  Pleadings — Trial — Partnership 
— Conspiracy  — Accounts  — Parties 
— Terms — CWs.]  — The  action  as 
framed  was  to  recover  damages  for 
an  alleged  conspiracy  between  the 
defendants,  the  plaintiff’s  partner  in 
a mercantile  business  and  another, 
whereby  they  fraudulently  and  sec- 
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retly  withdrew  money  from  the  as- 
sets of  the  firm. 

The  real  grievance  was  the  alleged 
misappropriation  by  the  plaintiff’s 
partner,  with  the  assistance  of  the 
other  defendant,  of  partnership  funds, 
to  the  injury  of  the  partnership  and 
of  the  plaiutifi. 

At  the  trial  the  plaintiff  sought  to 
amend  by  alleging  that  moneys  were 
received  by  the  other  defendant  in 
trust  for  the  firm,  and  by  adding  the 
firm’s  assignee  for  the  benefit  of  cred- 
itors as  a party,  and  by  claiming  an 
account : — 

Held , that  the  amendment,  which 
had  been  refused,  should  have  been 
granted  upon  proper  terms  as  to  costs. 
Smith  v.  Boyd , 76. 

2.  Pleadings — Trial — Partnership 
— Conspiracy — Account — Parties.  ] - 
In  an  action  for  damages  for  a con- 
spiracy in  pursuance  of  which  the 
defendants,  as  alleged,  fraudulently 
withdrew  moneys  from  the  assets  of 
a firm  of  which  the  plaintiff  was  a 
member  : — 

Held , reversing  the  decision  of  a 
Divisional  Court,  18  P.  It.  76  (ante 
1),  that  refusing  the  plaintiff  leave 
to  amend  by  adding  the  assignee  of 
the  firm  for  the  benefit  of  creditors  as 
a party  and  by  claiming  an  account 
of  the  moneys  withdrawn  by  the 
defendants,  was  a proper  exercise  of 
discretion  by  the  trial  Judge  which 
ought  not  to  have  been  interfered 
with  by  the  Divisional  Court.  Smith 
v.  Boyd , 296. 

See  Parties,  2 — Writ  of  Sum- 
mons, 2. 


APPEAL. 

1.  Leave — Application  by  Execu- 
tor Under  Rule  938  (a) — Construc- 
tion of  Will — Divisional  Court — 


Court  of  Appeal — Interest  of  Execu- 
tor — Reimbursement  of  Costs  — 
Security  for  Costs — Status  of  Lega- 
tees as  Appellants — Contending  Ben- 
eficiaries.] — Under  Con.  Pule  938 
(a),  an  executor  applied  in  Chambers, 
by  way  of  originating  notice,  and  ob- 
tained a determination  of  a question 
affecting  the  rights  of  legatees  under 
the  will,  which  involved  the  con- 
struction of  the  will ; but,  upon 
appeal  by  residuary  legatees,  the 
order  in  Chambers  was  reversed  by 
a Divisional  Court,  which  put  a dif- 
ferent construction  upon  the  will : — 

Held,  that  the  judgment  of  the 
Divisional  Court  was  a sufficient 
protection  to  and  indemnity  of  the 
executor,  and  if  he  sought  to  appeal 
to  the  Court  of  Appeal,  he  must  do 
so  at  his  own  risk  as  to  reimburse- 
ment of  the  costs,  in  the  event  of 
failure  ; and  his  application  for  leave 
to  appeal  could  be  granted  only 
upon  the  usual  terms  as  to  giving 
security  for  costs. 

The  legatees  interested  in  the  be- 
quest then  applied  for  leave  to 
appeal  from  the  decision  of  the 
Divisional  Court,  and  to  dispense 
with  security. 

It  was  objected  on  behalf  of  the 
residuary  legatees  that  the  interven- 
tion of  the  applicants  raised  a ques- 
tion between  contending  benefi- 
ciaries, and  that  there  was  no  juris- 
diction to  deal  with  such  a question 
under  Con.  Rule  938  : — 

Held , that  the  question  was  one 
which  a Master,  in  taking  the 
accounts  and  making  the  inquiries 
directed  to  be  taken  and  made  in  an 
administration  proceeding,  would 
have  jurisdiction  to  deal  with  ; and 
if,  for  the  purpose  of  ascertaining 
and  determining  the  persons  to 
whom  legacies  were  payable,  and 
the  amount  of  the  legacies,  it  should 
become  necessary  incidentally  to 
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place  a construction  on  the  will,  the 
Master  had  jurisdiction  to  do  so  ; 
and  the  test  of  jurisdiction  under 
Con.  Rule  938  was  whether  the 
question  was  one  which,  before  the 
existence  of  the  Rule,  could  have 
been  determined  under  a judgment 
for  the  administration  of  an  estate 
or  execution  of  a trust. 

Leave  to  appeal  granted  and  the 
security  required  reduced  below  the 
usual  amount.  Re  Sherlock , 6. 

2.  Printed  Case — When  Ordered 
— Rule  802  — Terms.]  — Except 
where  for  the  convenience  of  the 
Court  appeal  cases  ought  to  be 
printed,  the  Court  will  not,  as  a 
rule,  force  that  course  upon  an  un- 
willing appellant  at  the  instance  of 
the  respondent,  upon  a motion  under 
Rule  802  (3). 

If  the  respondent  desires  to  have 
the  appeal  case  printed,  he  may  have 
it  done  at  his  own  expense  ; and  the 
appellaut  may  be  put  upon  terms,  in 
the  event  of  a further  appeal  by  him, 
upon  which  a printed  case  will  be 
necessary,  as  to  the  use  of  the  books 
printed  by  the  respondent.  Teetzel 
v.  Dominion  Construction  Co .,  16. 

3.  Drainage  Act , 57  Viet.  ch.  56 , 
sec.  106 — Rules  Applicable  to  High 
Court  Appeals  — Time  — Vacation 
— Motion  to  Confirm  Proceedings — 
Costs .] — The  Rules  applicable  to 
appeals  from  the  High  Court  to  the 
Court  of  Appeal  are  to  be  applied, 
as  far  as  possible,  to  appeals  from 
reports  of  the  Drainage  Referee 
under  the  Drainage  Act,  57  Viet, 
ch.  56  (O.),  and  the  Christmas  vaca- 
tion is  to  be  excluded  in  the  compu- 
tation of  the  month  within  which, 
by  sec.  106  of  that  Act,  such  an 
appeal  is  to  be  made. 

Where  the  respondents’  solicitors, 
by  letter,  insisted  that  the  appeal 


was  not  regularly  or  properly 
brought,  the  appellants  were  justified 
in  making  a motion  to  extend  the 
time  for  taking  certain  steps  or  to 
confirm  the  proceedings  taken,  and 
were  entitled  to  the  costs  of  such 
motion,  although  it  was,  strictly 
speaking,  unnecessary,  because  the 
proceedings  were  found  to  be  regu- 
lar. Re  Township  of  Raleigh  and 
Township  of  Harwich,  73. 

4.  Award — -Railway  Act — Forum 
— Transfer  to  Proper  Court — Rule 
78f] — The  proper  forum  for  the 
hearing  of  an  appeal  from  an  award 
under  the  Dominion  Railway  Act  is 
a Judge  in  Court,  and  not  a Divis- 
ional Court ; the  provision  of  Rule 
117  respecting  proceedings  directed 
by  any  statute  to  be  taken  before  the 
Court,  and  in  which  the  decision  of 
the  Court  is  final,  is  not  applicable 
to  an  appeal  of  this  kind. 

In  re  Potter  and  Central  Counties 
R.  W.  Co.  (1894),  16  P.  R.  16,  ap- 
proved. 

Where  an  appeal  was  brought  in 
the  wrong  Court,  an  order  was  made 
under  Rule  784  transferring  it  to 
the  proper  Court,  upon  payment  of 
costs.  Re  Montreal  and  Ottawa  R. 
W.  Co.  and  Ogilvie,  120. 

5.  Consent  Order — R.  S.  0.  ch. 
51,  sec.  72.] — There  can  be  no  appeal 
from  an  order  appearing  on  its  face 
to  be  made  by  consent,  unless  by 
leave  of  the  Court  or  Judge  making 
it,  even  though  the  appeal  is  on  the 
ground  that  no  consent  was  given  : 
R.  S.  O.  ch.  51,  sec.  72.  Re  Justin , 
a Solicitor,  125. 

6.  Leave — Refusal  by  Court  Be- 
low— Stay  of  Proceedings — Special 
Circumstances — Judicature  Act,  sec. 
77.\ — Leave  to  appeal  to  the  Court 
of  Appeal  from  an  order  of  a Divi- 
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sional  Court  affirming  an  order  of  a 
Judge  in  Chambers,  which  set  aside 
an  order  of  a referee  in  Chambers, 
whereby  the  proceedings  in  the 
action  were  stayed  pending  the 
determination  of  an  action  in  Eng- 
land brought  by  some  of  the  present 
defendants,  and  to  which  the  present 
plaintiffs  were  defendants,  was  re- 
fused by  a Judge  of  the  Court  of 
Appeal,  where  such  leave  had  pre- 
viously been  refused  by  the  Court 
whose  decision  was  complained  of, 
where  there  were  good  grounds  on 
which  that  decision  could  be  sup- 
ported, where  none  of  the  special 
circumstances  existed  which  sec.  77 
of  the  Judicature  Act  makes  essen- 
tial, and  there  were  no  special  rea- 
sons for  treating  the  case  as  excep- 
tional. Great  North-  West  Central 
E.  W.  Co.  v.  Stevens , 392. 

7.  County  Court  Judge — Order  of 
— E.  S.  0.  eh.  147,  sec.  30— E.  S.  0. 
ch.  78,  sec.  38 — E.  S.  0.  eh.  55,  sec. 
52- — Persona  designataf] ■ — By  sec. 
30  of  the  Assignments  Act,  B.  S.  O. 
ch.  147,  an  assignee  for  the  bene- 
fit of  creditors  is  enabled  to  take  the 
proceedings  authorized  by  sec.  32  of 
the  Creditors’  Belief  Act,  B.  S.  O. 
ch.  78,  and,  if  he  does  so,  the  pro- 
visions of  secs.  32  and  33  of  that 
Act  are  to  apply,  mutatis  mutandis, 
to  proceedings  for  the  distribution  of 
moneys  and  determination  of  claims 
arising  under  an  assignment  : — 

Held,  that  an  order  of  a County 
Court  Judge  dismissing  an  applica- 
tion by  a claimant,  under  sec.  30,  to 
vary  the  scheme  of  distribution  made 
by  the  assignee  of  a debtor,  was 
made  by  him  as  “persona  designata, 
and  there  was  no  appeal  therefrom 
either  by  virtue  of  sec.  38  of  the 
Creditors’  Belief  Act,  or  of  sec.  52  of 
the  County  Courts  Act,  B.  S.  O.  ch. 
55,  or  otherwise. 


In  re  Pacquette  (1886),  11  P.  B. 
463,  and  In  re  Young  (1891),  14  P. 
B.  303,  approved  and  followed. 

In  re  Waldie  and  Village  of  Bur- 
lington (1886),  13  A.  B.  104,  dis- 
tinguished. Ee  Simpson  and  Claf- 
ferty,  402. 

8.  Third  Party — “ Party  Affected 
by  the  Appeal ” — Eules  799,  811 — 
Notices — Duty  of  Plaintiff  as  Appel- 
lant— Duty  of  Defenda7its5\ — The 
defendants,  alleging  that  another 
person  was  liable  to  indemnify  them 
against  the  plaintiff  ’s  claim,  caused 
him  to  be  served  with  a third  party 
notice  under  Buie  209.  The  third 
party  appeared,  and  an  order  was. 
made  under  Buie  213  that  he  should 
be  at  liberty  to  appear  at  the  trial 
and  take  such  part  as  the  Judge- 
should  direct  and  be  bound  by  tho 
result ; that  the  question  of  his  lia- 
bility to  indemnify  the  defendants 
should  be  tried  after  the  trial  of  tho 
action  ; and  that  pleadings  should  bo 
delivered  between  the  defendants, 
and  him.  The  Judge  who  tried  the 
case  dismissed  the  action,  but  held 
the  third  party  bound  to  indemnify 
the  defendants  against  any  costs  they 
incurred  in  the  action.  The  third 
party  appealed  from  this  judgment  to 
a Divisional  Court,  and  the  plaintiff 
appealed  to  the  Court  of  Appeal  : — 

Held,  that  the  third  party  was  a 
“ party  affected  by  the  appeal  ” of 
the  plaintiff  within  the  meaning  of 
Buies  799  (2)  and  811,  and  it  was 
the  plaintiff’s  duty  to  give  tho 
notices  therein  provided  for ; but 
theie  his  duty  as  regards  the  third 
party  ended,  unless  he  w7as  in  a posi- 
tion to  demand  some  relief  against 
him  ; and  the  third  party  was  not  by 
the  order  made  before  the  trial 
placed  in  the  position  of  a defendant 
so  as  to  entitle  the  plaintiff  to  relief 
I against  him. 
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But,  as  the  defendants,  for  their 
own  convenience,  brought  the  third 
party  into  the  action,  and  did  not 
procure  him  to  be  made  a defendant, 
they  should,  if  they  desired  to  retain 
him  before  the  Court  for  the  pur- 
poses of  the  plaintiff’s  appeal,  do 
whatever  might  be  necessary  to  that 
■end  beyond  what  was  required  of 
the  plaintiff  under  Rules  799  and 
■811.  Eckensweiller  v.  Coyle , 423. 

9.  Lis  Pendens — Refusal  to  Va- 
cate— R.  S.  0.  ch.  51,  sec.  99.~\ — No 
appeal  lies,  by  virtue  of  sec.  99  of 
the  Judicature  Act,  R.  S.  O.  ch.  51, 
or  otherwise,  from  an  order  of  a 
Master  or  J udge  dismissing  a motion 
made  under  sec.  98  for  an  order 
vacating  a certificate  of  Us  'pendens. 
Hodge  v.  Hallamore , 447. 

10.  Order  of  Divisional  Court — 
Question  of  Costs  Arising  in  Cham- 
bers— Leave  to  Appeal — Solicitor — 
Lien — Settlement — Fruits  of  Litiga- 
tion,.] — An  appeal  does  not  lie  to 
the  Court  of  Appeal,  unless  by  spe- 
cial leave,  from  an  order  of  a Divi- 
sional Court  made  upon  appeal 
from  an  order  in  Chambers  enforcing 
a solicitor’s  lieu  for  costs. 

Leave  to  appeal  from  the  decision 
of  a Divisional  Court  ( see  Lien  of 
Solicitor,  2),  refused,  that  decision 
appearing  to  be  in  accordance  with 
well-established  practice.  Walker  v. 
■Gurney-Tilden  Co.  (Limited),  471. 

11.  Court  of  Appeal — Assessment 
Appeal — Notice  of — Non-prosecution 
— Motion  to  Dismiss — Rules  790 , 
821 , 822. \ — Notice  of  an  appeal  to 
the  Court  of  Appeal,  under  sec.  84 
(6)  of  the  Assessment  Act,  R.  S.  O. 
ch.  224,  against  the  decision  of  a 
board  of  County  Court  Judges  with 
respect  to  a municipal  assessment 
was  served  by  the  municipality  upon 


the  railway  company  whose  assess- 
ment was  in  question,  but  the 
motion  was  not  set  down  to  be 
heard  nor  proceeded  with  in  any 
way. 

Upon  motion  by  the  railway  com- 
pany for  an  order  dismissing  the 
appeal  : — 

Held , that  the  appeal,  by  force  of 
sec.  84  (6),  was  lodged  in  the  Court 
of  Appeal  in  like  manner  as  an  appeal 
from  a decision  of  a County  Court 
in  an  ordinary  action  becomes  lodged 
— when  the  proper  proceedings 
have  been  taken — in  a Divisional 
Court,  in  which  case  Rule  790  or 
Rules  821  and  822  applied,  and  a 
motion  to  dismiss  was  unnecessary ; 
or  if  not,  that  the  appeal  was  not  in 
the  Court  of  Appeal  at  all,  and  no 
order  could  be  made.  Re  Toronto 
Railway  Company  and  City  of  Tor- 
onto (Assessment  Appeals  in  Ward 
No.  2),  489. 

See  Costs,  etc.,  3,  4,  6,  9,  22,  23, 
24 — Evidence — Municipal  Cor- 
porations, 1 — Stay  of  Proceed- 
ings, 2 — Surrogate  Court. 


APPEAL  BOND. 

1.  Defect  in  Form — Uncertainty 
— Disallowance .] — A bond  filed  as 
security  for  costs  of  an  appeal  to 
the  Supreme  Court  of  Canada  stated 
that  the  sureties  were  jointly  and 
severally  held  and  jointly  bound, 
instead  of  firmly  bound,  and  11  we 
bind  ourselves  and  each  of  us  by 
himself,”  instead  of  bi?ids  himself : — 
Held,  that  it  must  be  disallowed 
for  uncertainty  as  to  whether  it 
could  be  properly  construed  as  a 
joint  and  several  bond.  Jamieson 
v.  London  and  Canadian  L.  & A . 
Co.,  413. 
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2.  Defect  in  Form — Jurisdiction 
— Supreme  Court  of  Canada — Ac- 
tion Begun  in  County  Court — 
Removal  into  High  Court — Report 
of  Drainage  Referee  in  Action — 
Title  to  Land — Servitude .] — A bond 
filed  as  security  for  costs  of  an 
appeal  to  the  Supreme  Court  of 
Canada  was  disallowed  on  the 
ground  of  substantial  error  in  the 
form — “ by  ” instead  of  “ binds  ” in 
the  operative  part. 

Jamieson  v.  London  and  Cana- 
dian L.  and  A.  Co.  (1899),  ante 
1,  followed. 

The  appeal  to  the  Court  of  Appeal 
was  from  the  report  of  the  Drainage 
JEteferee  upon  a reference  to  him  of 
an  action,  which  had  been  begun  in 
a County  Court  and  been  removed 
into  the  High  Court : — 

Held , that  the  action  originated 
in  the  High  Court. 

Re  Township  of  Raleigh  and 
Township  of  Harwich  (1895),  Cas- 
sels’s  Practice  of  the  Supreme 
Court  of  Canada,  2nd  ed.,  p.  22, 
distinguished. 

Held,  also,  that,  although  the  dam- 
ages were  no  more  than  $25,  an 
appeal  lay,  for  the  title  to  some 
interest  in  real  estate  came  in  ques- 
tion as  the  result  of  the  judgment, 
which  in  effect  decided  that  the 
defendant  was  not  entitled  to  the 
servitude  to  which  he  contended 
that  the  plaintiffs’  land  was  subject. 
Young  v.  Tucker , 449. 


ARBITRATION  AND  AWARD. 

Action  upon  Award — “ Publica- 
tion ” — Motion  against  Award — 
Interest — Notice  to  Parties — Costs 
of  Arbitration  — Liquidation — Tax- 
ation— Judgment — Writ  of  Sum- 
mons— Special  Indorsement — Rule 
575.\ — “ Publication  ” of  an  award, 


signifying  its  completion  so  far  as 
the  arbitrator  is  concerned,  is  made 
when  he  executes  it  in  the  presence 
of  a witness  or  does  any  other  act 
shewing  his  final  mind,  upon  which 
he  becomes  functus  officio ; and 
when  an  award  is  thus  complete,  an 
action  may  be  brought  upon  it 
forthwith,  though  the  defendant  has 
the  right  to  move  against  it  within 
the  proper  time  after  “ publication  ” 
to  the  parties  • and  a motion  by  the 
defendant  to  set  aside  the  award 
may  go  on  concurrently  with  an 
action  to  enforce  it. 

Moore  v.  Buckner  (1881),  28  Gr. 
606,  not  followed. 

Interest  upon  the  amount  of  an 
award  does  not  begin  to  run  until 
notice  of  the  award  has  been  given 
to  the  defendant. 

Costs  of  an  arbitration  incurred 
by  a party  thereto,  if  untaxed,  do 
not  form  a liquidated  amount,  and 
cannot  be  the  subject  of  a special 
indorsement  upon  a writ  of  summons. 

Judgment  for  default  of  appear- 
ance upon  a specially  indorsed  writ 
in  an  action  upon  an  award  (of 
which  notice  had  not  been  given  to 
the  defendant)  allowed  to  stand  to 
the  extent  of  the  amount  awarded 
and  the  amount  paid  as  fees  to  the 
arbitrators,  without  prejudice  to 
any  motion  by  the  defendant  against, 
the  award. 

Rule  575  applied.  Huyck  \\ 
Wilson,  44. 

See  Municipal  Corporations,  1. 


ARREST. 

1.  Discharge  — Failure  to  De- 
liver Statement  of  Claim — Rule  10J/.J/. 
— Extension  of  Time  — Rule  358 
— Terms .] — Under  the  present 
practice  there  is  power,  after  the 
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expiration  of  the  time  appointed  by 
Rule  1044  for  the  delivery  of  the 
statement  of  claim,  where  a defendant 
is  detained  in  custody  under  an  order 
for  arrest,  to  extend  the  time.  The 
case  is  within  Rule  353,  and  the 
wording  of  Rule  100  of  the  Rules  of 
Trinity  Term,  1856,  has  been  altered 
from  “ shall  have  been  given  ” to 
“ is  given  ” in  Rule  1044. 

Where  the  statement  of  claim  was 
delivered  two  days  after  the  month 
had  expired,  and  the  defendant 
moved  for  his  discharge,  an  order 
was  made  validating  it  for  all  pur- 
poses, upon  terms  as  to  speedy  trial 
and  payment  of  costs.  Winch  v. 
Traviss , 102. 

2.  Indigent  Debtor-Discharge  from 
Custody — Examination — ‘ ‘ Satisfac- 
tory” Meaning  of — Affidavits — Ap- 
peal.]— The  expression  in  sec.  9 of 
the  Indigent  Debtors’  Act,  R.  S.  O. 
ch.  81,  “if  the  matter  thereof  is 
deemed  satisfactory  ”■ — referring  to 
the  examination  of  the  debtor — 
means,  “if  he  fully  and  credibly 
gives  the  information  called  for  by 
vivd  voce  questions.”  The  object  of 
the  statute  and  the  examination  is 
to  test  the  verity  of  the  statement 
that  the  debtor  has  not  wherewith  to 
pay — that  he  is  in  fact  an  indigent 
debtor — and  if  he  fully  and  fairly 
discloses  his  dealings  with  his  pro- 
perty so  as  to  make  it  appear  that 
his  affidavit  is  correct,  and  that  he 
has  in  truth  no  means  in  his  possess- 
ion or  under  his  control  to  pay  any 
part  of  the  claim,  then  he  should  be 
discharged  from  custody,  even 
though  he  may  have  fraudulently 
disposed  of  his  property,  and 
although  his  manner  of  dealing 
therewith  may  have  been  unsatis- 
factory for  that  reason  : — 

Held , also,  that  affidavits  could  be 
looked  at  upon  a motion  for  discharge 


of  the  defendant,  to  supplement  the 
examination,  but  only  as  an  indul- 
gence where  filed  after  the  appeal 
was  launched.  People’s  Loan  and 
Deposit  Company  v.  Dale , 338. 

3.  Intent  to  Defraud  Creditors — 
Temporary  Absence.] — Where  the 
defendant’s  place  of  residence  was  in 
Ontario,  and  he  was  quitting  the 
Province  for  a temporary  purpose, 
leaving  his  wife  and  family  behind, 
and  intending  to  return  before  the 
end  of  the  year,  and  it  appeared 
that  he  had  no  property,  he  was 
discharged  from  custody  under  an 
order  of  arrest,  on  the  ground  that 
it  could  not  be  said  that  he  was 
going  with  intent  to  defraud  credi- 
tors. Palmer  v.  Scott  t 368. 

ASSIGNMENT  FOR  BENEFIT 

OF  CREDITORS. 

See  Judgment  Debtor. 

ATTACHING  ORDER. 

See  Lien  of  Solicitor,  1. 

ATTACHMENT. 

See  Receiver,  1. 

AWARD. 

See  Appeal,  4. 

BANKRUPTCY  AND  INSOL 
VENCY. 

Assignee  of  Separate  Estate  of  Part- 
ner— Right  to  Examine  Former  Em- 
ployee of  Firm — R.  S.  0.  ch.  lift , 
sec.  SJff] — When  a partnership  has 
been  dissolved  a former  employee  or 
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servant  of  the  firm  may  be  examined, 
under  the  Assignments  and  Prefer- 
ences Act,  R.  S.  O.  ch.  147,  sec.  34, 
by  the  assignee  of  the  separate  estate 
of  one  of  the  partners,  as  to  the  affairs 
of  such  estate.  Re  Guinane , 208. 


BOND. 

See  Judgment,  1. 


BY-LAW. 

See  Municipal  Corporations,  2. 


CASES. 

Arbuckle , Re  (1866),  14  W.  R. 
585,  followed,  400.] — See  Infant,  2. 

Atwood  v.  Atwood  (1893),  15  P. 
R.  425,  distinguished,  62.] — See 
Alimony. 

Aylesford  v.  Great  Western  R.  W. 
Co..  [1892]  2 Q.  B 626,  commented 
-on,  104.] — See  Husband  and  Wife. 

Bank  of  Toronto  v.  Keilty  (1896), 
17  P.  R.  250,  followed,  442.] — See 
Judgment,  2. 

Bell  v.  O'Reilly  (1805),  2 Sch.  & 
Lef.  430,  referred  to,  374.] — See 
.Stay  of  Proceedings,  1. 

Bennetts  v.  Mcllwraith , [1896]  2 
•Q.  B.  464,  followed,  82.] — See 
Parties,  2. 

Bolckow  v.  Fisher  (1882),  10  Q. 
B.  D.  161,  followed,  285.]— See 
Discovery,  9. 

Broderick  v.  Broatch  (1888),  12 
P.  R.  561,  not  followed,  34.] — See 
Notice  of  Trial,  1. 


Cave  v.  Crew  (1893),  41  W.  R. 
359  ; 3 R.  401,  distinguished,  227.] 
— See  Pleading,  3. 

Companies  Act  and  Hercules  Ins. 
Co.,  Re  (1871),  6 Ir.  R.  Eq.  207, 
followed,  68.] — See  Execution,  1. 

Comstock  v.  Harris  (1887),  12 
P.  R.  17,  not  followed,  38.] — See 
Discovery,  2. 

Croshaw  v.  Lyndhurst  Ship  Co., 
[1897]  2 Ch.  154,  followed,  270.]— 
See  Execution,  2. 

Dominion  Bank  v.  Heffernan 
(1886),  11  P.  R.  504,  followed,  24.] 
See  Costs,  etc.,  1. 

Doyle  v.  Kaufman  (1877),  3 Q. 
B.  D.  7,  340,  followed,  484.] — See 
Writ  of  Summons,  4. 

Dwight  and  Macklam,  Re  (1887), 
15  0.  R.  148,  approved  and  followed, 
185.] — See  Contempt  of  Court. 

Exchange  Bank  v.  Barnes  (1884), 
11  P.  R.  11,  followed;  314.] — See 
Costs,  etc.,  23. 

Forrest  v.  Lay  cock  (1871),  18  Gr. 
611,  followed,  24.] — See  Costs, 
etc.,  1. 

Frank  v.  Basnett  (1835),  2 My.  & 
K.  618,  referred  to,  374.] — See  Stay 
of  Proceedings,  1. 

Glasgow , City  of,  Bank,  Re  (1880), 
14  Ch.  D.  628,  not  followed,  68.]  — 
See  Execution,  1. 

Haist  v.  Grand  Trunk  R.  W.  Co. 
(1895),  22  A.  R.  504,  followed, 
139.] — See  Settlement  of  Action,  1. 

Hall  v.  Pilz  (1886),  11  P.  R. 
449,  followed,  24.] — See  Costs,  etc., 
1. 
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Hannum  v.  McRae  etal.  (1897),  17 
P.  R.  567,  affirmed,  185.] — See  Con- 
tempt of  Court. 

Hanrahan  v.  Hanrahan  (1890), 
19  O.  R.  396,  distinguished,  303.]  — 
See  Payment  into  Court,  3. 

Henderson  v.  Henderson  (1872), 
19  Gr.  464,  followed,  62.] — See 
Alimony. 

Hewett  v.  Barr , [1891]  1 Q.  B.  98, 
followed,  484.] — See  Writ  of  Sum- 
mons, 4. 

Hodgson , In  re  (1885),  31  Ch. 
D.  177,  followed,  97.] — See  Parties, 
3. 

Holly  ford  Copper  Mining  Co .,  Re 
(1869),  L.  R.  5 Ch.  93,  not  followed, 
•68.]  — See  Execution,  1. 

Huggins  v.  Law  (1887),  14  A.  R. 
383,  distinguished,  13,  303.] — See 
Infant,  1 — Payment  into  Court, 
3. 

Jamieson  v.  London  and  Cana- 
dian L.  <k  A.  Co.  (1899),  18  P.  R. 
413,  followed,  449.] — See  Appeal 
Bond,  2. 

Johnson  v.  Grand  Trunk  R.  W. 
Co.  (1894),  25  O.  R.  64,  followed, 
139.] — See  Settlement  of  Action, 

1. 

Kendall  v.  Hamilton  (1879),  4 
App.  Cas.  504,  followed,  97.] — See 
Parties,  3. 

Knickerbocker  v.  Ratz  (1894),  16 
P.  R.  191,  distinguished,  127.] — 
See  Costs,  etc.,  5. 

Lellis  v.  Lambert  (1897),  24  A. 
R.,  at  p.  664,  referred  to,  110.] — 
See  Discovery,  5. 
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Mcllroy  v.  Mcllroy  (1891),  14 
P.  R.  264,  followed,  34.] — See 
Notice  of  Trial,  1. 

McLeod  v.  Emigli , Re  (1888),  12 
P.  R.  450,  distinguished  and  doubt- 
ed, 104.] — See  Husband  and  Wife. 

McWhirter  v.  Corbett  (1854),  4 
C.  P.  203,  followed,  180.]— See 
Costs,  etc.,  21. 

Moore  v.  Buckner  (1881),  28  Gr. 
606,  not  followed,  44.] — See  Arbi- 
tration and  Award. 

Midholland  v.  Misener  (1895),  17 

P.  R.  132,  referred  to,  110.] — See 
Discovery,  5. 

Munro  v.  Orr  (1895),  17  P.  R. 
53,  distinguished,  442.] — See  Judg- 
ment, 2. 

Murphy  v.  Phoenix  Bridge  Co. 
(1899),  18  P.  R.  406,  reversed,  495.] 
— See  Writ  of  Summons,  5. 

Norburn  v.  Norburn , [1894]  1 

Q.  B.  448,  followed,  270.  J — See 
Execution,  2. 

Pacquette , In  re  (1886),  11  P.  R. 
463,  approved  and  followed,  402.] 
— See  Appeal,  7. 

Petrie  v.  Guelph  Lumber  Co. 
(1885),  10  P.  R.  600,  applied  and 
followed,  79.] — See  Costs,  etc.,  3. 

Potter  and  Central  Counties  R. 
W.  Co.,  Re  (1894),  16  P.  R,  16, 
approved,  120.] — See  Appeal,  4. 

Protliero  v.  Phelps  (1855),  25  L. 
J.  Ch.  105,  referred  to,  374.] — See 
Stay  of  Proceedings,  1. 

Raleigh,  Township  of,  and  Town- 
ship of  Harwich  (1895),  Cassel’s 
Practice  of  the  Supreme  Court  of 
Canada.  2nd  ed.,  p.  22,  distinguish- 
ed, 449..] — See  Appeal  Bond,  2. 
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Rees  v.  Carruthers  (1895),  17  P. 
R.  51,  distinguished,  139.] — See 
Settlement  of  Action,  1. 

Robinson , Re  (1895),  16  P.  R. 
423,  distinguished,  328.] — See 
Costs,  etc.,  11. 

Scott  v.  M or  ley  (1-Q87),  20  Q.  B. 
D.  123,  followed,  104.] — See  Hus- 
band and  Wife. 

Sheppard , In  re  (1889),  43  Ch. 
D.  131,  followed,  270.] — See  Exe- 
cution, 2. 

Shippey  v.  Grey  ( 1880),  28  W.  R. 
877,  followed,  263.] — See  Lien,  1. 

Smith  v.  Boyd  (1897),  17  P.  R. 
463,  followed,  27.] — See  Particu- 
lars. 

Smith  v.  Boyd  (1898),  18  P.  R. 
76,  reversed,  296.] — See  Amend- 
ment, 2. 

Smith’s , J.  T..  Trusts,  Re  (1889), 
18  O.  R.  327,  followed,  303.]— See 
Payment  into  Court,  3. 

Southwark  Water  Co.  v.  Quick 
(1878),  3 Q.  B.  D.  315,  followed, 
285.] — See  Discovery,  9. 

Steele  v.  Savory,  [1891]  W.  N. 
195,  followed,  20.] — See  Discovery, 

1. 

Svjeetman  and  Township  of  Gos- 
jield,  Re  (1889),  13  P.  R.  293, 
approved,  454.] — See  Municipal 
Corporations,  2. 

Taylor  v.  Neil  (1896),  17  P.  R. 
134,  referred  to,  110.] — See  Discov- 
ery, 5. 

Thompson  v.  Pearson  (1899),  18 
P.  R.  308,  reversed,  420.] — See 
Costs,  etc.,  14. 


United  Telephone  Co.  v.  Tasker 
(1888),  59  L.  T.  N.  S.  852,  distin- 
guished, 227.] — See  Pleading,  3. 

Waldie  and  Village  of  Burlington , 
In  re  (1886),  13  A.  R.  104,  distin- 
guished, 402.] — See  Appeal,  7. 

Walker  v.  Gurney-  Tilden  Co. 
(Ltd.)  (1898),  18  P.  R.  270,  approv- 
ed, 471.] — See  Appeal,  10. 

Young,  In  re  (1891),  14  P.  R. 
303,  approved  and  followed,  402.] — 
See  Appeal,  7. 


CLASS  SUIT. 

See  Parties,  1. 


CLOSE  OF  PLEADINGS. 

See  Notice  of  Trial,  2 — Parti- 
culars. 


COMPANY. 

W inding-up — Petition — Forum.  ] — ■ 
An  order  for  the  winding-up  of  a 
company,  upon  petition,  under  R.  S. 
C.  ch.  129,  may  be  made  by  a Judge 
in  Chambers.  Re  Toronto  Brass 
Company  ( Limited ),  248. 


CONTEMPT  OF  COURT. 

Witness — Local  Manager  of  Bank 
— Production  of  Bank  Books — Dis- 
closure of  Bank  Accounts  — Incon- 
venience— Privilege — Motion  to  Com- 
mit— Service  of  Papers .] — The  local 
manager  of  a branch  in  this  Province 
of  a chartered  bank,  when  served 
with  a subpoena  duces  tecum  to  attend 
as  a witness  before  the  Court,  or  a 
Master  upon  a reference  in  an  action, 
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is  bound,  whether  the  bank  is  a party 
or  not,  to  produce  the  bank  books 
specified  in  the  subpoena,  which  are 
in  his  custody  or  control,  containing 
any  entry  relevant  to  the  matters  in 
question  in  the  action,  and  to  give 
evidence  as  to  such  entries  ; and  in- 
eon  venience  to  the  bank  is  no  ground 
for  refusing  to  produce  the  books, 
which  primd  Jade  are  to  be  deemed 
in  his  custody  and  control  and  their 
production  within  the  scope  of  his 
authority. 

Re  Dwight  and  Macklam  (1887), 
15  O.  R.  148,  approved  and  followed. 

Evidence  as  to  a customer’s  account 
is  not  privileged  at  common  law,  and 
sec.  46  of  The  Bank  Act  is  no  more 
than  a prohibition  against  a bank  vol- 
untarily permitting  any  examination 
of  customers’  accounts  save  by  a di- 
rector. 

Discussion  of  the  English  Bankers’ 
Books  Evidence  Act,  1879. 

Where  a motion  to  commit  is  made, 
it  is  not  necessary  to  serve  with  the 
notice  of  motion  copies  of  the  affi- 
davits on  which  it  is  based. 

Decision  of  Rose,  J.,  17  P.  R.  567, 
affirmed.  Hannum  v.  McRae , 185. 

See  Husband  and  Wife. 


COSTS  AND  SECURITY  FOR 
COSTS. 

Security  for  Costs  from  No.  16 
et  seq. 

1.  Scale  of — Action  to  Set  Aside 
Fraudident  Conveyance  — Amount 
of  Subject-matter .] — An  action  by 
simple  contract  creditors,  the  amount 
of  whose  claim  was  less  than  $200, 
suing  on  behalf  of  themselves  and  all 
other  creditors,  to  obtain  judgment 
and  equitable  execution  against  the 
lands  of  the  debtor  conveyed  to  a 
third  person  in  alleged  fraud  of 


creditors.  It  appeared  that  the  land 
was  worth  more  than  $200,  and  that 
the  claims  of  execution  creditors 
exceeded  $600  in  the  aggregate  : — 

Held , that  the  amount  of  the  sub- 
ject-matter involved  exceeded  $200, 
and  the  costs  should  be  taxed  on  the 
higher  scale. 

Hall  v.  Pilz  (1886),  11  P.  R. 
449  ; Dominion  Bank  v.  Hefferndn 
(1886),  ib.  504  ; and  Forrest  v.  Lay- 
cock  (1871),  18  Gr.  611,  followed. 
Morphy  v.  Fawkes , 24. 

2.  Scale  of- — Cause  Removed  from 
Surrogate  Court — Order  of  Transfer 
— Terms — C onsent  J udgment — Costs 
out  of  Estatef\ — An  order  transfer- 
ring a cause  or  proceeding  from  a 
Surrogate  Court  into  the  High 
Court  contained  a clause  providing 
that  in  the  event  of  the  defendant, 
the  applicant  for  the  order,  failing 
to  establish  his  defence,  his  costs,  if 
any  were  allowed  him,  should  be  on 
the  Surrogate  Court  scale. 

By  a consent  judgment,  which 
recited  the  pleadings  and  proceed- 
ings, and  adjudged  that  the  will 
which  was  disputed  by  the  defen- 
dant was  the  last  will  of  the  testa- 
trix, and  should  be  admitted  to  pro- 
bate, it  was  also  adjudged  that  the 
costs  of  all  parties  should  be  paid 
out  of  the  estate  : — 

Held , upon  appeal  from  taxation, 
that  the  defendant  was  bound  by 
the  order  of  the  transfer,  and  his 
costs  should  be  taxed  on  the  scale  of 
the  Surrogate  Court.  Re  Forster — 
Battisby  v.  Witherspoon , 65. 

3.  Taxation — Appeal  from — For- 
um— High  Court  Appeal — Amount 
Involved — Scale  of  Costs .] — The 
appeal  from  the  taxing  officer’s  taxa- 
tion of  costs  in  the  Court  of  Appeal 
is  to  a Judge  of  the  High  Court, 
not  of  the  Court  of  Appeal. 
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Petrie  v.  Guelph  Lumber  Co. 
(1885),  10  P.  R.  600,  applied  and 
followed. 

Where  the  plaintiff  recovered 
judgment  in  the  High  Court  for  a 
sum  within  the  jurisdiction  of  the 
County  Court,  and  was  allowed  costs 
on  the  County  Court  scale  only,  with 
the  usual  set-off  to  the  defendant, 
and  the  defendant’s  appeal  from  the 
judgment  to  the  Court  of  Appeal 
was  dismissed  with  costs  : — 

Held , that  the  Court  of  Appeal 
having  ordered  the  defendant  to  pay 
the  costs  of  the  appeal  generally, 
without  any  limitation  as  to  scale  or 
amount,  and  there  being  only  one 
tariff  of  fees  payable  upon  appeals 
from  the  High  Court,  that  tariff  must 
govern  the  allowance  of  costs  under 
the  judgment  of  the  Court  of  Appeal. 
Holmes  v.  Bready,  79. 

4.  Scale  of — County  Coart  Action 
— Motionto  Change  Venue — Appeal .] 
— The  costs  of  an  application  to  the 
Master  in  Chambers,  under  Rule 
1219,  to  change  the  place  of  trial  in 
a County  Court  action,  should  be 
taxed  on  the  County  Court  scale, 
but  the  costs  of  an  appeal  in  the 
same  matter  from  the  Master’s  order 
to  a Judge  in  Chambers  and  of  a 
further  appeal  to  a Divisional  Court 
should  be  taxed  on  the  High  Court 
scale.  Be  Hicks  v.  Mills,  123. 

5.  Summary  Disposal  of  in  Cham- 
bers— lurisdiction — Absence  of  Con- 
sent— Object  of  Action  not  Attained .] 
— The  plaintiff  claimed  in  this  ac- 
tion damages  for  injury  to  his  person 
and  property  by  the  alleged  negli- 
gence of  the  defendants  in  having  a 
foul  drain  in  front  of  his  property, 
and  an  injunction.  The  defendants 
denied  the  plaintiff’s  allegations,  and 
alleged  that  if  the  plaintiff  had 
suffered  any  injury  it  was  by  his 


own  negligence.  Before  trial  of  the 
action,  the  defendants  opened  and 
inspected  the  drain  and  did  some 
work  upon  it.  The  plaintiff,  pro- 
fessing to  regard  this  as  a compli- 
ance with  his  demand,  asked  the 
defendants  to  consent  to  the  costs 
being  disposed  of  by  order  in  Cham- 
bers, to  which  the  defendants  an- 
swered that  the  work  was  being 
done  in  the  ordinary  course  of  muni- 
cipal work,  without  the  intention  of 
admitting  any  liability,  and  refused 
to  consent.  The  plaintiff  moved  in 
Chambers,  without  consent  and 
against  the  objection  of  the  defen- 
dants, and  obtained  an  order  for 
payment  by  the  defendants  of  the 
costs  of  the  action  : — 

Held,  that,  under  the  circum- 
stances, there  was  no  jurisdiction  to 
summarily  dispose  of  the  costs  in 
Chambers,  the  object  of  the  action  not 
having  been  substantially  attained. 

Knickerbocker  v.  Ratz  (1894),  16 
P.  R.  191,  distinguished.  Hunter 
v.  Town  of  Strathroy,  127. 

6.  Third  Party  — Dismissal  of 
Action — Discretion  of  Trial  Judge 
— Appeal .] — Where  a third  party 
has  been  brought  into  an  action  by 
the  defendant,  and  an  order  obtained 
by  the  latter  directing  that  the 
question  of  indemnity  as  between 
the  third  party  and  himself  be  tried 
after  the  trial  of  the  action,  and 
that  the  third  party  be  at  liberty  to 
appear  at  the  trial  of  the  action  and 
oppose  the  plaintiff’s  claim,  so  far  as 
the  third  party  is  affected  thereby, 
and  at  the  trial  the  action  is  dis- 
missed : — 

Semble,  that  the  third  party  is 
entitled  against  the  defendant  to 
costs  up  to  and  inclusive  of  the 
trial. 

Held,  however,  that  the  disposi- 
tion of  such  costs  is  in  the  discretion 
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of  the  trial  Judge,  whose  order,  by 
It.  S.  O.  ch.  51,  sec.  72,  is  not  sub- 
ject to  appeal  without  leave. 

Held , also,  that  the  third  party 
cannot  be  heard  in  a Divisional 
Court  upon  an  appeal  by  the  plain- 
tiff from  the  judgment  at  the  trial, 
and  is  entitled  to  no  costs  of  such 
appeal.  Ewing  v.  City  of  Toronto , 
137. 

7.  Taxation  — Depositions  not 
Used  at  Trial  — Counsel  Fee  — 
Quantum — Review .] — In  an  action 
for  libel  the  defendants,  in  support 
of  their  defence  of  justification, 
obtained  a commission  and  had  the 
evidence  of  certain  witnesses  out  of 
the  jurisdiction  taken  thereunder 
for  use  at  the  trial.  The  evidence, 
however,  was  not  used,  owing  to 
the  plaintiff'  being  called  as  a wit- 
ness by  the  defendants  and  admit- 
ting substantially  what  was  stated 
by  the  witnesses  in  their  depositions 
before  the  commissioner  : — 

Held , that  the  defendants,  having 
obtained  judgment  in  their  favour 
with  costs,  were  entitled  to  tax 
against  the  plaintiff  the  costs  of  exe- 
cuting the  commission,  the  taking 
of  the  evidence  having  been,  under 
the  circumstances,  not  unreasonable, 
and  the  fact  that  it  was  not  used 
not  being  sufficient  to  deprive  the 
defendants  of  the  costs  of  it. 

The  practice  is  not  to  interfere 
upon  appeal  with  the  discretion  of  a 
taxing  officer  as  to  the  quantum  of 
a counsel  fee.  Rondot  v.  Monetary 
Times  Printing  Company  of  Canada, 
141. 

8.  Scale  of  — Jurisdiction  of 
County  Court — Trespass  to  Land — 
Injunction — Counterclaim  — Declar- 
atory Judgment .] — Under  sec.  23, 
sub-sec.  8,  of  It.  S.  0.  ch.  55,  a 
County  Court  can  give  a judgment 


for  nominal  damages  and  grant  an 
injunction  in  an  action  for  trespass  to 
land,  where  the  value  of  the  land 
does  not  exceed  $200. 

A counterclaim  upon  which  no 
relief  is  given  can  make  no  differ- 
ence as  to  the  jurisdiction  of  a 
Court ; and  semble,  also,  that  a 
judgment  declaring  a right  can  be 
given  in  a County  Court  by  virtue 
of  sub-sec.  13  of  sec.  23,  It.  S.  0. 
ch.  55. 

Where  an  action  of  the  proper 
competency  of  a County  Court  was 
brought  in  the  High  Court,  the 
successful  plaintiff  was  allowed 
costs  on  the  County  Court  scale, 
with  a set-off  to  the  defendants  of 
the  excess  of  their  costs  over  County 
Court  costs.  Fitchett  v . Mellow,  161. 

9.  Appeal  as  to — Error  in  Princi- 
ple— Recovery  of  Land — Construc- 
tion of  Will — Improvements  under 
Mistake  of  Title — Reference .] — The 
plaintiffs  claimed  a farm,  a portion 
of  the  estate  of  their  father,  under 
an  executory  devise  over  to  them  in 
his  will,  after  the  life  estate  of  their 
brother.  The  defendants  were  the 
executors  of  the  will  of  the  brother’s 
grantee,  and  were  in  possession  of 
the  farm,  asserting  that  their  gran- 
tor’s estate  was  in  fee.  The  plain- 
tiffs claimed,  in  the  alternative,  as 
two  of  the  heirs-at-law  of  their 
brother,  upon  the  ground  that  the 
conveyance  to  the  defendants’  testa- 
tor was  void  for  mental  incapacity 
and  fraud.  The  plaintiffs  succeeded 
upon  their  first  contention,  and  were 
awarded  possession  of  the  farm, 
subject  to  payment  for  the  defen- 
dants’ improvements,  less  the  rents 
received  by  them  : — 

Held,  that,  as  the  whole  estate  of 
the  original  testator  was  not  before 
the  Court,  nor  the  executors,  nor 
all  the  persons  representing  that 
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estate,  it  was  impossible  to  give 
costs  out  of  it  in  the  ordinary  sense, 
and  an  appeal  lay  from  the  judg- 
ment of  the  High  Court  ordering 
the  costs  to  be  paid  out  of  the  farm 
in  question,  which  was  wrong  in 
principle.  The  costs  should  be  dis- 
posed of,  in  the  manner  mentioned 
in  the  judgment,  as  in  an  ordinary 
action  for  the  recovery  of  land,  in 
which  the  plaintiffs  had  succeeded, 
subject  to  a claim  for  and  a balance 
found  due  to  the  defendants  for 
improvements  under  mistake  of 
title.  Crawford  v.  Broddy , 233. 

10.  Scale  of- — Ascertainment  of 
Amount — County  Courts  Act , R.  S. 
0.  ch.  55,  sec.  23  (2) — Contractf\ — 
The  defendant  employed  the  plain- 
tiffs as  his  brokers  to  sell  on  his 
account  200  shares  of  a certain 
stock  at  a named  price,  the  plaintiffs 
undertaking  that  in  the  event  of 
loss  the  defendant’s  liability  should 
not  exceed  $200.  The  contract 
involved  the  making  by  the  plain- 
tiffs of  a contract  for  the  future 
delivery  of  the  shares  at  the  price 
named,  and  their  acquiring  the 
stock  when  it  became  necessary,  by 
the  rules  of  the  exchange,  to  com- 
plete the  transaction.  In  an  action 
upon  this  contract  the  plaintiffs 
recovered  $200  : — 

Held,  that  the  amount  of  their 
claim,  as  found  by  the  judgment, 
was  not  liquidated  or  ascertained  by 
the  act  of  the  parties,  within  the 
meaning  of  sec.  23  (2)  of  the  County 
Courts  Act,  It.  S.  O.  ch.  55  ; and 
the  plaintiffs  were  entitled  to  costs 
on  the  scale  of  the  High  Court, 
although  the  amount  recovered  did 
not  exceed  $200,  the  trial  Judge 
having  certified  for  costs  on  the 
High  Court  scale,  in  the  event  of 
the  amount  recovered  being  found 


to  be  unascertained.  Thompson  v. 
Pearson , 308. 

11.  Taxation — Counsel  Fee  on 
Reference  for  Trial — Advising  on 
Evidence — Appeal  and  Cross-appeal 
from  Report — Copy  of  Evidenced] — 
An  action  by  an  architect  to  recover 
$600  for  professional  services  was 
by  consent  referred  for  trial  to  an 
official  referee,  who  reported  that 
the  plaintiff  was  entitled  to  recover 
$397.  The  defendant  had  before 
action  tendered  $325,  and  had  paid 
that  amount  into  Court  with  his 
defence.  The  defendant  appealed 
from  the  report,  and  the  plaintiff 
also  appealed,  after  the  defendant’s 
appeal  had  been  set  down.  Both 
appeals  were  dismissed  with  costs. 
A further  appeal  by  the  defendant 
to  the  Court  of  Appeal  was  also 
dismissed  : — 

Held,  upon  appeal  from  taxation 
of  costs,  that  the  plaintiff  was  entitl- 
ed to  tax  a counsel  fee  upon  the 
trial  before  the  referee,  the  amount 
of  which  would  not  be  reviewed, 
and  also  a fee  for  counsel  advising 
on  evidence. 

Re  Robinson  (1895),  16  P.  B. 
423,  distiuguished. 

Held,  also,  that  the  defendant 
was  not  entitled  to  tax  as  part  of 
his  costs  of  the  plaintiff’s  appeal 
from  the  report  the  amount  paid  for 
a copy  of  the  evidence  taken  before 
the  referee,  which  was  required  by 
the  defendant  for  his  own  appeal. 
Denison  v.  Woods , 328. 

1 2.  Set-off  — Solicitor’s  Lien  — 
Prejudice  of — Probable  Source  of 
Payment .] — The  plaintiffs,  having 
recovered  judgments  for  large  sums 
against  the  defendants,  sought  to 
set  off  such  sums,  pro  tanto,  against 
certain  costs  adjudged  to  be  paid  by 
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the  plaintiffs  to  the  defendants,  but 
the  solicitors  for  the  defendants 
asserted  a lien  for  their  costs  upon 
the  judgment  for  these  costs  re- 
covered by  their  clients  against 
the  plaintiffs.  The  defendants 
themselves  were  worthless,  but  there 
was  another  source  from  which  it 
was  probable  that  the  defendants’ 
solicitors  would  obtain  payment  of 
their  costs  : — 

Held , that  this  was  not  enough ; 
if  the  solicitors  had  a certainty  of 
being  able  to  recover  their  costs 
from  another  source,  the  set-off 
could  be  ordered,  because  the  lien 
would  then  be  unnecessary ; but  it 
being  merely  a probability,  the  set- 
off could  not  be  ordered  without  its 
operating  to  the  prejudice  of  the 
solicitors’  lien,  for,  should  that 
source  fail,  the  lien  could  not  be 
replaced  ; and  therefore,  under  Rule 
1165,  the  set-off  should  not  be  order- 
ed. Molsons  Bank  v.  Cooper , 396. 

13.  Taxation  — Counsel  Fees  — 
Change  in  Tar  iff.  ] — An  appeal  to 
the  Court  of  Appeal  was  heard  in 
1894,  but  the  costs  thereof  awarded 
to  one  party  against  the  other  were 
not  taxed  until  1899  : — 

Held , that  the  counsel  fees  on  the 
argument  must  be  taxed  in  accord- 
ance with  the  tariff  in  force  in  1894, 
notwithstanding  the  provisions  of 
Rules  2 and  1178,  and  the  altera- 
tion made  in  the  tariff:  as  to  such 
counsel  fees  : cf.  item  155  of  tariff 
A.  appended  to  the  Consolidated 
Rules  of  1888  with  item  149  of 
tariff  A.  appended  to  the  Rules  of 
1897.  Delap  v.  Charlebois , 417. 

14.  Scale  of — Ascertainment  of 
Amount — County  Courts  Act,  JR.  S. 
0.  ch.  55,  sec.  23  (2)— Contract. \ — 
The  defendant  employed  the  plain- 
tiffs as  his  brokers  to  sell  on  his 


account  200  shares  of  stock  at  a 
named  price,  the  plaintiff  undertak- 
ing that  in  event  of  loss  the  defen- 
dant’s liability  should  not  exceed 
$200.  In  an  action  upon  this  con- 
tract the  plaintiffs  recovered  $200 
and  interest : — 

Held,  Falconbridge,  J.,  dissent- 
ing, that  the  amount  of  $200 
recovered  was  ascertained  by  the 
act  of  the  parties  within  the  mean- 
ing of  sec.  23  (2)  of  the  County 
Courts  Act,  R.  S.  O.  ch.  55,  and 
therefore  recoverable  in  a County 
Court. 

Decision  of  Meredith,  C.  J.,  ante 
10,  reversed.  Thompson  v.  Fear- 
son,  420. 

15.  Set-off — Interlocutory  Costs — 
Solicitor’s  Lien — Rule  1165 — Judg- 
ment— Order  for  Set  off — Necessity 
forf\ — The  costs  of  a motion,  and 
appeals  following,  to  discharge  the 
defendant  out  of  custody  under  an 
order  for  arrest  before  judgment,  are 
properly  interlocutory  costs,  though 
partly  incurred  after  judgment ; and 
where  such  costs  are  awarded  to  the 
defendant,  they  ought  to  be  set  off 
against  the  judgment  which  the 
plaintiff  has  obtained  against  the 
defendant  in  the  action,  and  which 
the  defendant  is  unable  to  pay.  As 
against  such  a set-off,  the  defen- 
dant’s solicitor  has  no  lien  on  the 
costs  which  the  plaintiff  has  been 
ordered  to  pay,  and  such  costs  may 
be  ordered  to  be  set  off  or  deducted, 
as  provided  in  Rule  1165. 

In  this  case  the  order  allowing  the 
defendant  costs  was  not  made  until 
after  judgment,  and  therefore  an 
application  to  the  Court  for  a direc- 
tion to  set  off  was  necessary ; had 
the  order  been  made  before  judg- 
ment, the  taxing  officer  would  have 
made  the  deduction.  Elgie  v.  Butt , 
469. 
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16.  Order  for — Application  to 
Set  Aside  — Terms  — Payment  of 
Costs — Form  of  Order — Dismissal 
of  Action .] — An  appeal  by  the  plain- 
tiff from  an  order  requiring  him  to 
give  security  for  costs  upon  the 
ground  that  the  costs  of  a former 
action,  brought  by  plaintiff  against 
defendant  for  the  same  cause,  were 
unpaid,  was  dismissed  by  a Judge  in 
Chambers,  and  a further  appeal  by 
a Divisional  Court,  which  held  (17 
P.  R.  203)  that  the  plaintiff  could 
not  answer  the  application  for  secur- 
ity by  shewing  that  the  former  action 
was  brought  without  his  authority. 
The  costs  of  the  appeals  were  made 
payable  to  the  defendant  in  any 
event.  The  plaintiff,  upon  applica- 
tion in  the  former  action,  then  had 
the  judgment  for  costs  against  him 
therein  set  aside,  upon  the  ground 
that  the  action  was  brought  without 
his  authority  ; and  afterwards  ap- 
plied to  set  aside  the  order  for 
security  for  costs  : — 

Held , that  the  Master  in  Cham- 
bers, in  setting  aside  the  order  for 
security  for  costs,  had  discretion  to 
impose  terms,  and  the  terms  im- 
posed, viz.,  payment  by  the  plaintiff 
of  the  costs  of  obtaining  the  order 
for  security,  of  the  appeals  there- 
from, and  of  the  application  itself, 
were  competent  and  proper. 

As  to  the  form  of  the  order,  a 
dismissal  of  the  action,  in  the  event 
of  security  not  being  given  within 
a limited  time,  was  authorized  by 
Con.  Rules  (1888)  1243  and  1246, 
now  Rules  1198  and  1202.  Lea  v. 
Lang,  1. 

17.  Libel — Newspaper — R.  S.  0. 
ch.  57,  sec.  9 — Contentious  Affidavit 
in  Answer .] — Upon  an  application 
for  security  for  costs  made  under 
R.  S.  O.  ch.  57,  sec.  9,  by  the  defen- 
dant in  an  action  for  an  alleged  libel 
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contained  in  a public  newspaper,  the 
plaintiff  desired  to  read  and  have 
the  benefit  of  an  affidavit  made  by 
himself  contradicting  the  statements 
in  the  affidavit  of  the  agent  of  the 
defendants  on  which  the  motion  was 
based,  and  contended  that  the  object 
was  not  to  try  the  facts  on  affidavits, 
but  to  shew  that  the  agent  had  not 
knowledge  of  the  facts,  that  many 
statements  made  by  him  were  not 
true,  and  therefore  that  his  affidavit 
was  not  such  as  required  by  sec.  9 : — 

Held,  that  the  plaintiffs  affidavit 
could  not  be  read  or  used  upon  the 
application.  Bartram  v.  London 
Free  Press  Printing  Company,  11. 

18.  Plaintiff  out  of  Jurisdiction — 
Property  within  Jurisdiction — Ad- 
ministration Order — Consent  to 
Charge  Share  with  Costs — Place  of 
Reference .] — A plaintiff  residing  out 
of  the  jurisdiction,  but  owning  a 
substantial  amount  of  property  with- 
in it,  should  not  be  ordered  to  give 
security  for  costs. 

And  where  a plaintiff  was  apply- 
ing summarily  for  an  administration 
order,  and  it  appeared  that  he  had 
an  interest  worth  $273  in  the  estate 
in  respect  of  which  he  applied,  he 
was  absolved  from  giving  security 
for  costs,  although  his  residence  was 
out  of  the  jurisdiction,  upon  his  con- 
senting that  his  whole  interest  in 
the  estate  should  be  subject  to  a first 
charge  in  respect  of  any  costs  which 
he  might  be  lawfully  ordered  to  pay 
in  the  course  of  the  administration 
proceedings. 

The  testator  lived  and  died  in  the 
county  of  S.  ; the  defendant  execu- 
tor lived  there  ; and  one  of  the  two 
parcels  of  land  which  made  up  the 
real  estate  of  the  testator  was  in 
that  county.  The  other  and  smaller 
parcel  of  land  was  in  the  county  of 
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Y.,  and  the  plaintiff’s  solicitors  prac- 
tised there  : — 

Held , that  the  reference  should 
be  to  the  Master  at  the  county  town 
of  S. 

Decision  of  Rose,  J.,  reversed. 
Re  Armstrong — Armstrong  v.  Arm- 
strong, 55. 

19.  Infant  Plaintiff  out  of  Juris- 
diction— Next  Friend .] — An  infant, 
residing  out  of  the  jurisdiction, 
brought  an  action  for  administra- 
tion, by  her  mother,  who  resided  in 
the  jurisdiction,  but  was  without 
substance,  as  next  friend  : — 

Held , that  the  plaintiff  could  not 
be  required  to  furnish  security  for 
costs.  Roberts  v.  Coughlin , 94. 

2 0.  Libel — Newspaper — Mercantile 
Agency — R.  S.  0.  ch.  68,  sec.  1.] — 
A printed  paper  issued  daily  by  the 
conductors  of  a mercantile  agency, 
to  persons  who  are  subscribers  to  the 
agency,  for  the  pupose  of  giving  the 
information  required  by  such  sub- 
scribers, is  a “ newspaper,”  and 
“ printed  for  sale,”  within  the  mean- 
ing of  sec.  1 of  R.  S.  O.  ch.  68  ; and 
the  publishers  are,  therefore,  in  an 
action  for  libel  brought  against  them, 
entitled  to  the  benefit  of  the  provi- 
sions as  to  security  for  costs  contained 
in  sec.  10.  Slattery  v.  R.  G.  Dun 
& Co.,  168. 

21.  Sheriff— Public  Duty— R.S.O. 
ch.  89,  sec.  If] — A sheriff  executing  a 
writ  of  fi.  fa.  is  not  an  officer  or  per- 
son fulfilling  a public  duty  within 
the  meaning  of  R.  S.  0.  ch.  89,  sec. 
1,  and  is  not,  therefore,  entitled  to 
security  for  costs  of  an  action 
brought  against  him  for  negligence  in 
not  making  a seizure  under  the  writ. 

McWhirter  v.  Corbett  (1854),  4 
C.  P.  203,  followed.  Creighton  v. 
Sweetland , 180. 
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22.  Appeal — Court  of  Appeal — 
R.  S.  0.  ch.  153,  sec.  39  (2)— Rule 
826.] — Rule  826  is  applicable  to  an 
appeal  under  sec.  39  (2)  of  the 
Mechanics’  Lien  Act,  R.  S.  O.  ch. 
153,  by  the  respondent  in  the  Court 
below  from  the  order  of  a Divisional 
Court  reversing  the  judgment  upon 
the  trial  of  a mechanic’s  lien  action, 
where  the  amount  in  question  is  more 
than  $100,  and  not  more  than  $200  ; 
and  therefore  security  for  the  costs  of 
such  an  appeal  must  be  given,  unless 
otherwise  ordered.  Sherlock  v. 
Powell,  312. 

23.  Application  for,  after  Judg- 
ment— Appeal  to  Court  of  Appeal.] — 
Where  the  judgment  of  the  High 
Court  is  against  a defendant,  and  he 
is  appealing  to  the  Court  of  Appeal, 
he  is  not  entitled  to  an  order  requir- 
ing the  plaintiff  to  give  security  for 
costs. 

Where  the  defendants  would  have 
been  entitled  to  such  an  order  at  the 
commencement  of  the  action,  but  did 
not  take  it  because  they  feared  that 
it  would  be  set  aside  owing  to  the 
plaintiff,  though  resident  out  of  the 
jurisdiction,  owning  property  within 
it,  an  application  after  judgment, 
upon  the  ground  that  the  plaintiff 
had  ceased  to  own  property  within 
the  jurisdiction,  was  refused  by  a 
Judge  of  the  Court  of  Appeal. 

Exchange  Bank  v.  Barnes  (1884), 
11  P.  R.  11,  followed.  Small  v. 
Henderson , 314. 

24.  Dispensing  with — Appeal  — 
Poverty  of  Appellants — Ejectment — 
Claim  for  Improvements  — Mesne 
Profits — Mortgage.] — Upon  an  ap- 
peal by  the  defendants  to  the  Court 
of  Appeal  from  an  order  of  a Divis- 
ional Court  reversing  the  judgment 
at  the  trial  and  ordering  judgment 
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to  be  entered  for  the  plaintiffs  for 
possession  of  land  with  costs  : — 

Held , that  the  fact  that  the  appel- 
lants had  no  means  or  money  or 
resources  other  than  the  land  in 
question,  and  were  unable  to  procure 
sureties,  was  not  a ground  for  dis- 
pensing with  security  for  costs  of 
the  appeal. 

Until  it  is  reversed,  there  is  a 
presumption  in  favour  of  the  correct- 
ness of  every  judgment  of  a Court 
of  competent  jurisdiction. 

If  the  defendants  had  a lien  on  the 
land  for  a sum  exceeding  $400  for 
improvements  made  by  them,  in  the 
belief  that  the  land  was  their  own, 
security  might  be  dispensed  with  or 
the  lien  charged  by  way  of  security. 
But  in  this  case  the  plaintiffs  would 
be  entitled  to  mesne  profits  as  against 
the  improvements,  and  the  defen- 
dants had  mortgaged  the  land  for  the 
money  laid  out,  and  the  lien,  if  any, 
was  the  mortgagee’s.  Thuresson  v. 
Thuresson , 414. 

25.  Residence  out  of  Ontario — 
“ Ordinarily  Resident  ” — Rule  1198 
(b) — Discretion  of  Judge .] — It  is 
not  a ground  for  refusing  to  order  a 
plaintiff  resident  out  of  the  jurisdic- 
tion to  give  security  for  the  defen- 
dant’s costs,  that  the  defendant  him- 
self resides  out  of  the  jurisdiction. 

Rule  1198  provides  that  security 
for  costs  may  be  ordered,  “ (b)  where 
the  plaintiff  is  ordinarily  resident 
out  of  Ontario,  though  he  may  be 
temporarily  resident  within  On- 
tario : ” — 

Held , Bose,  J.,  dubitante , that 
these  words  refer  to  a person  who, 
under  ordinary  conditions  or  circum- 
stances, is  habitually  present  in 
some  country  or  place  out  of  On- 
tario ; and  that  a person  who  has  no 
home,  and  whose  calling  causes  him 
to  be  as  much  in  Ontario  as  else- 


where, cannot  be  said  to  come  with- 
in this  branch  of  the  Rule. 

The  discretion  which  the  Court 
has  in  making  or  withholding  an 
order  for  security  for  costs  should 
be  exercised  against  making  an 
order  which  would  shut  the  doors  of 
the  Court  against  a plaintiff.  Denier 
v.  Marks.  Earle  v.  Marks , 465. 

See  Solicitor  and  Client  Gen- 
erally— Amendment,  1 — Appeal, 
1,  3,  4 — Appeal  Bond,  1 — Arbi- 
tration and  Award — Counter- 
claim— Judgment,  3 — Settlement 
of  Action,  2. 


COUNSEL  FEE. 

See  Costs,  etc.,  7,  11,  13 — Soli- 
citor and  Client,  3. 


COUNTERCLAIM. 

Relief  against  Co-defendant  — 
Striking  Out — Costs — Pleading  to 
Counterclaim  — Waiver .] — One  of 
the  defendants,  in  an  action  brought 
to  recover  possession  of  land  and  to 
set  aside  a conveyance  of  the  land 
from  him  to  his  co-defendant,  de- 
livered with  his  statement  of  defence 
a counterclaim  against  his  co-defen- 
dant for  relief  upon  the  covenants 
contained  in  the  conveyance  attack- 
ed and  in  a prior  mortgage  deed, 
but  sought  no  relief  against  the 
plaintiff  in  that  regard,  and  did  not 
serve  a third  party  notice  upon  his 
co-defendant.  The  latter  pleaded 
to  the  counterclaim,  but  at  the 
trial  moved  to  strike  it  out,  and, 
after  an  expression  of  opinion  from 
the  trial  Judge,  the  counterclaiming 
defendant  submitted  to  have  it  struck 
out  : — 
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Held,  that  the  co-defendant  was 
entitled  as  against  the  counterclaim- 
ing defendant  to  such  costs  as  he 
would  have  been  entitled  to  upon  a 
successful  motion  to  strike  out  the 
counterclaim  : — 

Held,  also,  that  the  fact  of  his 
having  pleaded  to  the  counterclaim 
did  not  militate  against  his  rights. 
Cope  v.  Crichton,  462. 

See  Costs,  etc.,  8. 


COUNTY  COURT  JUDGE. 

See  Appeal,  7. 


CRIMINAL  CONVERSATION. 

See  Discovery,  5. 


DAMAGES. 

See  Injunction — Judgment,  1,  2. 


DEPOSITIONS. 

See  Costs,  etc.,  7. 


DISCHARGE  FROM  CUSTODY. 

See  Arrest  Generally. 

DISCOVERY. 

1.  Examination  of  Officer  of  Com- 
pany— Production  of  Documents — 
Setting  Aside  Subpoena .] — In  an 
action  against  an  incorporated  com- 
pany to  recover  a money  demand, 
the  defence  was  that  the  indebted- 
ness, if  any,  was  not  that  of  the 
company,  but  of  the  president  in 


his  private  capacity.  Upon  an  appli- 
cation for  a better  affidavit  on 
production  of  documents  from  the 
company,  it  had  been  determined 
that  the  company  had  no  documents 
to  be  produced  : — 

Held,  by  Rose,  J.,  that  upon  the 
examination  for  discovery  of  the 
president  as  an  officer  of  the  com- 
pany, he  could  not  be  compelled 
to  produce  documents  or  books 
which  had  been  determined  not  to 
be  in  possession  of  the  company,  nor 
his  own  books  or  documents  ; and  a 
subpoena  served  upon  the  president 
was  set  aside  quoad  the  production 
of  documents  which  it  called  for. . 

Held , by  a Divisional  Court, 
reversing  the  decision  of  Rose,  J., 
that  the  subpoena  should  not  be  set 
aside,  for  the  affidavits  shewed  that 
the  accounts  of  the  defendant  com- 
pany were  kept  in  the  books  of  the 
president ; and  the  practice  of  setting 
aside  a subpoena,  as  laid  down  in 
Steele  v.  Savory,  [1891]  W.  N.  195, 
was  one  to  be  followed  only  in  excep- 
tional cases,  while  in  ordinary  cases 
it  would  be  better  that  the  question 
of  production  of  documents  should 
be  raised  before  the  examiner.  Alex- 
ander v.  Irondale,  Bancroft,  and 
Ottawa  Railway  Company,  20. 

2.  Examination  of  Party — Resi- 
dence out  of  Jurisdiction — Subpoena 
— Special  Order — Rules  4.39,  443, 
477 '.] — A party  resident  out  of  the 
jurisdiction  cannot  be  examined  for 
discovery  in  an  action  unless  by 
means  of  a special  order  made  under 
Rule  477  of  the  Rules  of  1897  ; and, 
if  served,  pursuant  to  Rules  439 
and  443,  while  temporarily  in  the 
jurisdiction,  with  an  appointment 
and  subpoena  for  his  examination, 
cannot  be  compelled  to  attend  there- 
on. 

Comstock  v.  Harris  (1887),  12. 
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P.  R.  17,  is  no  longer  applicable 
owing  to  changes  in  the  Rules. 
Connolly  v.  Dowd , 38. 

3.  Examination  of  Officer  of  Com- 

pany— Assignors  of  Chose  in  Action 
— Rules  J/.39 , ] — Rule  441  of  the 

Rules  of  1897  provides  that  where  an 
action  is  brought  by  an  assignee  of  a 
chose  in  action,  that  the  assignor  may 
without  order  be  examined  for  dis- 
covery : — 

Held , that  this  Rule  can  not  be 
extended,  by  reference  to  Rule  439 
or  otherwise,  to  the  examination  of 
an  officer  of  a corporation,  the  assig- 
nors of  a chose  in  action.  Bank  of 
Toronto  v.  Quebec  Fire  Ins.  Co. 
Bank  of  Toronto  v.  Keystone  Fire 
Ins.  Co.  of  St.  John,  41. 

4.  Production  of  Documents — 
Contradicting  Affidavit  — Admis- 
sions of  Deponent — Examination  for 
Discovery — Documents  Mentioned  in 
Document  Produced .] — Where,  in 
an  action  upon  a fire  insurance 
policy,  the  plaintiff,  in  making  dis- 
covery of  documents,  referred  in  his 
affidavit  to  the  application  for  the 
insurance,  which,  when  produced, 
shewed  that  at  its  date  he  had  a set 
of  books  connected  with  the  business 
in  respect  of  which  he  was  effecting 
the  insurance,  which  books,  however, 
lie  did  not  produce  : — 

Held , that  the  books  were  mater- 
ial, and  the  reference  to  them  in  the 
document  produced  was  sufficient 
ground  for  ordering  a better  affidavit 
on  production. 

Quaere , whether  the  admissions  of 
the  plaintiff  upon  his  examination 
for  discovery  as  to  the  existence  of 
documents  other  than  those  mention- 
ed in  his  affidavit  could  be  looked  at 
to  contradict  the  affidavit.  Smedley 
v.  British  America  Assurance  Com- 
pany, 92. 


5.  Examination  of  Party — Crim- 
inal Conversation — Alienation  of 
Affections — R.  S.  0.  ch.  73,  secs.  7, 
9.] — An  action  for  criminal  conver- 
sation and  for  alienating  the  affec- 
tions of  the  plaintiff’s  wife  is  an 
action  instituted  in  consequence  of 
adultery  within  the  meaning  of  sec- 
7 of  the  Evidence  Act,  R.  S.  O.  ch. 
73,  and  a defendant  in  such  an  action 
cannot  be  compelled  to  submit  to 
examination  for  discovery. 

Mulholland  v.  Misener  (1895),  17 
P.  R.  132,  Taylor  v.  Neil  (1896), 
ib.  134,  and  Lellis  v.  Lambert 
(1897),  24  A.  R.  at  p.  664,  referred 
to. 

Section  9 of  the  Act  has  no  refer- 
ence to  such  an  action.  Fleury  v. 
Campbell,  110. 

6.  Production  of  Documents — 
Application  before  Statement  of 
Claim — Pleading — False  Represen- 
tations.] — Production  of  documents 
should  not  be  ordered  to  a plaintiff 
before  he  pleads,  unless  the  Judge 
is  satisfied  that  the  documents  called 
for  are  essential  to  the  statement  of 
the  plaintiff’s  claim. 

In  an  action  for  damages  for 
false  representations  made  by  the 
defendants  whereby  the  plaintiffs 
were  induced  to  supply  them  with 
goods  and  money,  and  to  enter  into 
agreements  with  them,  to  the  plain- 
tiffs’ loss  : — 

Held,  that  it  was  enough  for  the 
plaintiffs  to  aver  in  their  statement 
of  claim  that  the  goods  and  money 
were  supplied  on  the  faith  of 
statements,  oral  and  written  — speci- 
fying them — falsely  and  fraudulent- 
ly made ; and  this  they  could  do 
without  the  production  of  the  defen- 
dants’ balance  sheets,  books  of 
account,  etc.  If  particulars  were 
afterwards  claimed,  it  would  then 
be  time  enough  to  apply  for  discov- 
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ery.  Arthur  and  Co.  (Ltd.)  v. 
Runians , 205. 

7.  Examination  of  Officers  of 
Street  Railway  Company — Conduc- 
tor and  Motormanff—  In  an  action 
for  damages  for  bodily  injuries  sus- 
tained by  a pedestrian  by  reason  of 
the  negligent  management  and 
operation  of  a car  of  the  defendants, 
an  incorporated  company  : — 

Held , that  the  conductor  and 
motorman  of  the  car  were  officers  of 
the  company  examinable  for  discov- 
ery ; but,  as  the  plaintiff  had  already 
examined  the  general  manager,  she 
must  elect  which  of  the  above  officers 
she  would  examine,  under  Rule  439 
(2).  Dawson  v.  London  Street  Rail- 
way Company , 223. 

8.  Examination  of  Officer  of  Rail- 
way Company  — Road  master.~\ — In 
an  action  for  damages  for  the  death 
of  the  plaintiffs  husband,  who  was 
killed  while  on  duty  as  a fireman  on 
a train  of  the  defendants,  an  incor- 
porated company,  owing  to  the  dis- 
placement of  a switch  - 

Held , that  the  roadmaster  in 
charge  of  the  section  of  the  line  in 
which  the  accident  occurred, 
although  he  was  under  the  control 
of  the  chief  engineer,  was  an  officer 
of  the  company  examinable  for  dis- 
covery. Casselman  v.  Ottawa,  Arn- 
prior,  and  Parry  Sound  Railway 
Company , 261. 

9.  Examination  of  Officer  of  Com- 
pany— Duty  to  Obtain  Information 
from  Servants  — Privilege .] — Upon 

the  examination  for  discovery  of  an 
officer  of  an  incorporated  company, 
in  an  action  brought  against  the  com- 
pany by  a person  whose  building  they 
supplied  with  electrical  power,  to  re- 
cover damages  for  injury  by  fire  which 
he  alleged  to  have  been  caused  by 


their  negligence,  the  deponent,  being 
asked  whether  on  the  date  of  the 
lire  there  was  any  indication  at  the 
power  house  or  the  defendants’ 
works  that  there  was  any  trouble  or 
breakage  in  the  wires  on  the  circuit 
by  which  power  was  supplied  to  the 
plain  tiff,  answered  that  there  were 
such  indications  : — 

Held,  that  he  was  bound  to  answer 
the  further  question  as  to  what  the 
indications  were,  if  he  had  knowl- 
edge, of  the  facts ; and  if  he  had 
not  such  knowledge,  but  could  obtain 
it  from  a servant  of  the  defendants 
who  acquired  the  knowledge  in  the 
course  of  his  employment,  he  was 
bound  to  obtain  it  so  as  to  enable 
him  to  answer  the  question ; and 
even  if  the  information  which  the 
deponent  had  was  obtained  for  the 
purpose  of  enabling  counsel  to  advise, 
and  he  could  claim  privilege  for  it, 
he  was  bound,  nevertheless,  to 
obtain  the  information  anew  for  the 
purposes  of  discovery. 

Bolckow  v.  Fisher  (1882),  10  Q. 
B.  D.  161,  and  Southwark  Water 
Co.  v.  Quick  (1878),  3 Q.  B.  D.  315, 
followed.  Harris  v.  Toronto  Elec- 
tric Light  Company,  285. 

10.  Examination  of  Parties — 
Penalty — Alien  Labour  Act — Canon 
da  Evidence  Act , secs.  2,  5.] — An 
action  brought  in  the  High  Court 
of  Justice  for  Ontario,  in  the  name 
of  Her  Majesty,  to  recover  a penalty 
for  a violation  of  the  statute  of 
Canada  60  & 61  Yict.  ch.  1 1,  restrict- 
ing the  importation  and  employ- 
ment of  aliens,  is  an  action  to  which 
the  provisions  of  the  Canada  Evi- 
dence Act,  56  Yict.  ch.  31,  apply, 
within  the  meaning  of  sec.  2,  which 
provides  that  the  Act  shall  apply 
“ to  all  criminal  proceedings,  and  to 
all  civil  proceedings  and  other  mat- 
ters whatsoever  respecting  which 
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the  Parliament  of  Canada  has  juris- 
diction in  this  behalf;”  Rose,  J., 
expressing  no  opinion  as  to  this. 

In  such  an  action,  having  regard 
to  the  provisions  of  sec.  5 of  that 
Act,  as  now  found  in  61  Yict.  ch. 
53,  the  defendant  can  be  examined 
for  discovery  before  the  trial ; Rose, 
J.,  dissenting  as  to  this.  Regina  v. 
Fox,  343. 

11.  Examination  of  Party  Resi- 
dent out  of  Ontario — Order  for — 
Enforcement — Member  of  Parliament 
— Attachment — Striking  out  Defence 
—Rules  U$,  454,  #7.]— Where 
a defendant  resides  out  of  Ontario, 
and  is  only  in  it  for  a tem- 
porary purpose,  his  attendance  to 
be  examined  for  discovery  can 
only  be  obtained,  under  Rule  477, 
by  a Judge’s  order  upon  notice,  and 
not  by  appointment  under  Rule  443. 

An  order  was  made  under  Rule 
477  for  the  examination  in  Ontario 
of  a defendant  who  resided  in  British 
Columbia  and  who  was  temporarily 
in  Ontario  attending  the  meetings 
of  the  House  of  Commons  of  Canada, 
of  which  he  was  a member. 

Although  this  order  could  not  be 
enforced  by  attachment  against  the 
defendant  while  the  House  was  in 
session,  in  the  event  of  his  refusing 
or  neglecting  to  attend,  it  could  be 
enforced,  under  Rule  454,  by  strik- 
ing out  his  defence.  Cox  v.  Prior , 
492. 

DISCRETION  OF  JUDGE. 

See  Costs,  etc.,  25. 


DISCRETION  OF  LOCAL 
OFFICER. 

See  Solicitor  and  Client,  3. 


DISCRETION  OF  MASTER  IN 
CHAMBERS. 

See  Costs,  etc.,  16. 


DISCRETION  OF  TRIAL  JUDGE. 

See  Amendment,  2. 


DISMISSAL  OF  ACTION. 

See  Costs,  etc.,  16 — Parties,  1. 


DIVISIONAL  COURT. 

See  Appeal,  10. 


DOWER. 

Conveyance  of  Land  Free  from 
— Application  to  Dispense  with  Con- 
currence of  Wife  — R . S.  0.  ch. 
16 J,  sec.  12 — Construction  of — Ex 
Parte  Application — Notice — A dver- 
tisement.\ — An  order  under  sec.  12 
of  the  Dower  Act,  R.  S.  O.  ch.  164, 
dispensing  with  the  concurrence  of  a 
land  owner’s  wife  for  the  purpose  of 
barring  her  dower,  where  he  is 
desirous  of  selling  free  from  dower, 
is  made  by  the  Judge  as  persona 
designata , and  is  not  subject  to 
appeal.  Great  care  should,  there- 
fore, be  taken  to  ascertain  that  the 
case  made  by  an  applicant  comes 
clearly  within  its  provisions,  and  an 
order  should  not  be  made  ex  parte 
unless  under  very  exceptional,  if 
under  any,  circumstances. 

The  words  “ where  the  wife  ol  an 
owner  of  land  has  been  living  apart 
from  him  for  two  years  under  such 
circumstances  as  by  law  disentitle 
her  to  alimony,”  do  not  require  more 
to  be  shewn  than  that  the  wife  has 
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been  living  apart  from  her  husband 
for  two  years,  and  that  the  circum- 
stances under  which  she  has  been 
living  apart  from  him  are  such  that 
she  is  not  entitled  to  claim  alimony. 

Leave  given  to  serve  notice  on  a 
missing  wife  by  advertisement  in  a 
newspaper  if  further  search  for  her 
should  not  prove  successful.  Re 
King , 365. 


EMBARRASSMENT. 

See  Pleading,  1. 


EQUITABLE  EXECUTION. 

See  Receiver,  2. 


EVIDENCE. 

Appeal — Leave  to  Adduce  Further 
Evidence — Action  for  Bodily  Injur- 
ies— Excessive  Damages — Examina- 
tion by  Surgeon — Rules  j.62,  498.] — 
In  an  action  for  damages  for  bodily 
injuries  received  by  the  plaintiff, 
owing  to  the  alleged  negligence  of 
the  defendants,  the  plaintiff  recover- 
ed a verdict  for  $3,300,  which  a 
Divisional  Court  reduced  to  $2,000, 
if  the  plaintiff  would  consent,  and 
in  the  alternative  directed  a new 
trial.  The  plaintiff  accepted  the 
reduction,  but  the  defendants  declin- 
ed to  do  so,  insisting  that  the  dam- 
ages, even  as  reduced,  were  exces- 
sive, and  appealed  to  the  Court  of 
Appeal.  Their  appeal  being  set 
down,  they  moved  for  leave  to  give 
further  evidence  to  shew  that  the 
damages  were  excessive,  and,  in 
order  to  shew  that  the  plaintiff  had 
recovered  his  health,  and  that  the 
injury  he  sustained  had  not  been  so 
serious  or  of  so  permanent  a charac- 


ter as  was  anticipated  at  the  trial, 
they  asked  that  he  might  be  ordered 
to  submit  to  a bodily  examination 
by  a surgeon,  under  Rule  462  : — 

Semble,  that  the  examination 
under  Rule  462  is  for  discovery- 
only,  and  is  not  evidence  of  the 
character  contemplated  by  Rule  498 
(!)• 

Held , that  as  the  only  object  in 
getting  in  the  proposed  evidence 
was  to  reduce  the  damages  still  fur- 
ther, or  to  obtain  a new  trial,  it  was 
not  reasonable  that  the  defendants, 
having  refused  the  relief  the  Court 
below  offered,  should  be  allowed  to 
introduce  this  evidence  on  the  appeal, 
and  they  did  not  make  out  a suffi- 
ciently clear  case  for  its  admission. 
Fraser  v.  London  Street  R.  W.  Co., 
370. 

See  Venue,  1,  3 — Writ  of  Sum- 
mons, 4. 


EXAMINATION. 

See  Bankruptcy  and  Insolvency 
— Discovery  Generally  — Evi- 
dence— Judgment  Debtor. 


EXECUTION. 

1.  Order  of  Court  of  Another 
Province — Winding-up  Act,  R.  S.  C . 
ch.  129 , sec.  85 — Production  of 
Certified  Copy — Entry.] — Execution 
may  be  issued  under  sec.  85  of  the 
Winding-up  Act,  R.  S.  C.  ch.  129, 
upon  the  order  of  a Court  of  another 
Province,  without  making  such  order 
a rule  of  Court,  or  obtaining  the 
direction  of  a Judge,  upon  the  mere 
production  to  the  officer  of  the  High 
Court  of  a properly  certified  copy  of 
such  order. 


528 


DIGEST  OF  CASES. 


VOL. 


Re  Companies  Act  and  Hercules 
Ins.  Co.  (1871),  0 Ir.  R.  Eq.  207, 
followed. 

Re  Hollyford  Copper  Mining  Co. 
(1869),  L.  R.  5 Ch.  93,  and  Be  City 
of  Glasgow  Bank  (1880),  14  Ch.  D. 
628,  not  followed. 

In  such  cases  the  settled  practice 
of  the  High  Court  is  to  have  the 
order  entered  in  the  proper  book  as 
a judgment  or  order.  Be  Dominion 
Cold  Storage  Co.,  Lowrey’s  Case,  68. 

2.  Order  of  Master  of  Titles — 
Land  Titles  Act,  secs.  91,  92 — Order 
of  Court — Receiver — Equitable  Ex- 
ecution.']— Upon  the  proper  con- 
struction of  sec.  92  of  the  Land 
Titles  Act,  R.  S.  O.  ch.  138,  a per- 
son entitled  to  payment  of  costs 
under  an  order  of  a Master  of  Titles 
made  by  virtue  of  sec.  91,  can  have 
“ execution  issued  ” by  the  proper 
officer,  upon  the  order  and  certificate 
of  the  Master,  without  any  order  of 
the  High  Court  directing  or  permit- 
ting it ; but  the  words  of  the  section 
do  not  include  that  mode  of  enforc- 
ing payment,  by  way  of  a receiver, 
usually  called  £1  equitable  execution.” 

And,  even  if  an  application  to  the 
Court  were  necessary  in  order  to 
have  “ execution  issued,”  these  words 
would  not  include  the  appointment 
of  a receiver. 

In  re  Shephard  (1889),  43  Ch.  D. 
131  ; Croshaw  v.  Lyndhurst  Ship 
Co.,  [1897]  2 Ch.  154  ; and  Nor- 
bum  v.  Norburn,  [1894]  1 Q.  B. 
448,  followed.  Re  Craig  and  Leslie, 
270. 

See  Husband  and  Wife — Judg- 
ment, 3. 

EXECUTOR. 

See  Parties,  6 — Payment  into 
Court,  2. 


FOREIGN  CORPORATION. 

See  Writ  of  Summons,  5. 


FOREIGN  LAW. 

See  Judgment,  5. 


FRAUD. 

See  Judgment,  4. 


GUARDIAN. 

See  Infant,  1 — Payment  into 
Court,  3. 


HUSBAND  AND  WIFE- 

Married  Woman — Action  Against 
— Debt  Contracted  before  Marriage 
— Form  of  Judgment  — Division 
Court  — After- J udgment  Summons 
— Disobedience — Order  to  Commit — 
Contempt  — Punishment  — Execu- 
tion.]— A married  woman  was  sued 
in  a Division  Court  for  a debt  con- 
tracted before  marriage,  and  judg- 
ment was  given  against  her  person- 
ally for  the  amount  of  the  debt : — 

Held,  that  the  judgment  was 
properly  a personal  and  not  a pro- 
prietary one,  having  regard  to  her 
capacity  to  contract  at  the  time  of 
incurring  the  liability  ; and  an  appli- 
cation, upon  habeas  corpus , to  dis- 
charge her  from  custody  under  an 
order  made  in  the  Division  Court 
for  her  commital  for  failure  to  attend 
upon  an  after-judgment  summons, 
was  refused. 

Scott  v.  Morley  (1887),  20  Q.  B. 
D.  123,  followed. 

Re  McLeod  v.  Emigh  (1888),  12 
P.  R.  450,  distinguished,  and  doubt- 
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ed  in  view  of  Aylesford  v.  Great 
Western  R.  W.  Co .,  [1892]  2 Q.  B. 
626. 

Quaere , whether  such  an  order  to 
commit  is  by  way  of  punishment  or 
execution.  Re  Teasdall  v.  Brady , 

104. 

See  Alimonv. 


INDEMNITY. 

See  Parties,  3,  4. 


INDIGENT  DEBTOR 

See  Arrest,  2. 


INFANT. 

1.  Trust  Fund — Payment  to 

Guardian — Trustees  under  Will — 
Application  for  Advice — R.  S.  0.  ch. 
110 , sec.  S7 — Payment  into  Court.  ] 
— Where  an  infant  had  become 
entitled  to  a fund,  the  subject  of  an 
express  trust  in  her  favour  under  a 
will,  and  the  fund  was  claimed  m 
the  infant’s  name  by  her  guardian 
appointed  by  a Surrogate  Court,  but 
the  infant,  represented  by  the  ofhcial 
guardian,  opposed  the  claim  : — 

Held,  that  it  was  not  a case  in 
which  an  order  should  be  made  under 
B.  S.  O.  ch.  110,  sec.  37,  upon  the 
application  of  the  trustees  of  the 
will,  determining  the  claim  of  the 
guardian ; but  that  the  trustees 
should  be  allowed  to  transfer  the 
fund  into  Court. 

Huggins  v.  Lavj  (1887),  14  A.  R. 
383,  distinguished.  Re  Mathers,  13. 

2.  Maintenance — Contingent  In- 
terest— Life  Insurance .] — An  order 
was  made  for  payment,  out  of  a fund 

70— VOL.  XVIII.  O.P.R. 


in  Court  to  which  an  infant  was 
contingently  entitled,  of  an  allow- 
ance for  his  maintenance,  upon 
security  being  given  by  way  of  life 
insurance  for  the  benefit  of  those 
who  would  be  entitled  upon  the 
death  of  the  infant  under  full  age. 

Re  Arbuckle  (1866),  14  W.  R. 
585,  followed.  Re  Campbell,  400. 

See  Costs,  etc.,  19 — Payment 
into  Court,  2,  3. 


INJUNCTION. 

Interim  Injunction — Undertaking 
for  Damages — Foreign  Plaintiff !]  — 
Where  a plaintiff  before  prosecuting 
an  action  is  required  to  give  security 
for  costs,  as  where  he  resides  out  of 
the  jurisdiction,  he  must  also  give 
the  undertaking  for  damages  of  a 
responsible  person  within  the  juris- 
diction as  one  term  of  getting  an 
interlocutory  injunction.  Delap  v. 
Robinson,  231. 

INTEREST. 

See  Arbitration  and  Award. 


INTERIM  ALIMONY. 

See  Alimony. 


INTERPLEADER. 

Seizure  by  Sheriff  under  Execution 
— Landlords  Claim  for  Rent — 
Sheriff  Acting  in  Interests  of  Execu- 
tion Creditor  — Delay  — Order  — 
Issue.'] — A sheriff,  having  in  his 
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hands  a writ  of  fi.  fa.  against  the 
defendant’s  goods,  on  the  23rd  June, 
1898,  went  into  the  hotel  of  which 
the  defendant  was  the  tenant,  with 
the  execution,  and  informed  the 
defendant  that  he  seized  his  furniture 
and  effects.  He  then  made  a pencil 
memorandum  of  a number  of  articles 
stated  to  be  in  the  house,  first  noti- 
fying the  judgment  debtor  that 
everything  was  under  seizure,  and 
accepting  his  verbal  undertaking  to 
hold  it  for  him.  This  course  was 
pursued  in  accordance  with  instruc- 
tions from  the  solicitor  for  the 
execution  creditor,  in  order  to 
endeavour  to  get  the  defendant  to 
make  payments  on  account  of  the 
execution.  On  the  8th  August  the 
landlords  of  the  defendant  put  in  a 
bailiff  to  seize  the  same  furniture 
and  effects  for  rent  due  on  the  6th 
August.  The  bailiff  spoke  to  the 
sheriff,  who  said  that  he  would  not 
undertake  to  sell  the  goods  and  pay 
the  rent.  Nothing  further  was 
done  until  the  6th  October,  1898, 
when  the  landlords  put  another  dis- 
tress warrant  into  the  bailiff’s  hands 
for  rent  since  accrued.  The  sheriff' 
was  notified  of  this  in  writing  on 
the  29th  October,  and  on  the  7th 
November,  1898,  he  swore  to  an 
affidavit  upon  which  he  applied  for 
an  interpleader  order,  and  in  which 
he  stated  that  he  had  remained  in 
possession  from  the  23rd  June  until 
the  time  of  application.  Being 
cross-examined,  he  said  that  he  was 
holding  on  till  the  landlords  put  him 
out  of  the  place  : — 

Held , upon  the  evidence,  that  the 
sheriff  had  been  acting  throughout 
in  the  interest  of  the  execution 
creditor  as  against  the  interest  of 
the  claimants,  and  for  this  reason, 
as  well  as  for  his  delay,  was  not 
entitled  to  an  interpleader  order. 
Flynn  v.  Cooney , 321. 


IRREGULARITY. 

See  Notice  of  Trial,  1. 


JOINT  CONTRACTOR. 

See  Judgment,  3. 


JUDGMENT. 

Summary  Judgment,  No.  5. 

1.  Action  on  Bond — 8 & 9 Wm . 
III.  ch.  11 — Rule  580 — Procedure — 
Penalty — Assessment  of  Damages — 
Motion  for  Judgment — Rule  593.'] — 
In  an  action  upon  a bond  with  a 
penalty  conditioned  for  the  payment 
of  a sum  of  money  by  instalments, 
with  interest  in  the  meantime  on  the 
unpaid  principal,  by  Buie  580,  the 
provisions  of  8 & 9 Wm.  III.  ch.  11 
as  to  the  assignment  or  suggestion 
of  breaches,  and  as  to  judgment  for 
the  penalty  standing  as  a security 
for  damages  in  respect  of  future 
breaches,  are  in  force  in  Ontario  ; 
but  in  all  other  respects  the  practice 
and  proceedings  are  the  same  as  in 
an  ordinary  action,  and  subject  to 
the  Rules  ; Burton,  C.J.O.,  express- 
ing no  opinion  on  the  latter  point. 

The  claim  in  such  an  action  is  not 
the  subject  of  a special  indorsement 
under  Rules  138  and  603,  but  is  in 
the  nature  of  a claim  for  damages. 

Upon  the  defendant  in  such  an 
action  making  default  in  delivering 
a defence,  judgment  is  to  be  obtain- 
ed by  the  plaintiffs  by  motion  under 
Rule  593,  and  should  be  for  the 
penalty,  and  for  assessment  of 
damages  for  the  breaches  assigned, 
or  to  be  suggested,  in  such  way  as 
may  be  thought  proper  under  Rules 
578,  579. 

Where  the  action  comes  for  assess- 
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merit  of  damages  before  a Judge 
sitting  for  the  trial  of  actions,  he 
can  do  no  more  than  assess  the 
damages  in  respect  of  the  breaches 
of  the  bond  for  which  execution  is 
to  be  issued.  Star  Life  Assurance 
Society  v.  Southgate , 151. 

2.  Specific  Performance  and  Dam- 
ages— Interlocutory  Judgment — Sub- 
sequent Delivery  of  Statement  of 
Claim — Assessment  of  Damages .]— 
The  writ  of  summons  was  indorsed 
with  a claim  for  specific  performance 
of  an  agreement 3  4*  and  for  damages 
for  breach  of  the  said  agreement.” 
The  defendant  not  appearing,  inter- 
locutory judgment  was  signed  against 
him  on  the  16th  April,  1898,  for 
damages  to  be  assessed.  On  the 
12th  May  following  a statement  of 
claim  was  delivered,  and  on  the 
16th  May  the  damages  were  assessed 
by  a J udge  of  the  High  Court  at  a 
sittings  for  the  trial  of  actions  : — 

Held , that  the  interlocutory  judg- 
ment was  irregular  ; the  plaintiffs, 
upon  default  of  appearance,  should 
have  delivered  a statement  of  claim, 
and,  if  no  defence  delivered,  pro- 
ceeded to  judgment  by  motion. 

Held , also,  that  the  plaintiffs  had 
no  right  to  treat  the  statement  of 
claim  delivered  by  them  as  nuga- 
tory, and  proceed  to  assessment  of 
damages  on  the  writ  of  summons  as 
forming  the  record. 

Semble , that  the  plaintiffs  could 
properly  claim  specific  performance, 
and,  in  the  alternative,  damages  for 
breach  of  the  agreement.  Stuart 
v.  McVicar,  250. 

3.  Default — Writ  of  Summons — 
Special  Indorsement  — Nullity  — 
Abandonment  of  Action  —Joint  Con- 
tractors— Release  of  Some  after  Judg- 
ment— Effect  of — Costs — Amendment 

— Execution.] — The  writ  of  summons 


was  indorsed  with  a claim  for  $404 
for  services  rendered  and  money 
expended  for  the  defendants,  indicat- 
ing the  nature  of  the  services  and  of 
the  expenditure,  but  not  the  items : — 

Held,  not  a special  indorsement, 
and  that  there  was  no  right  to  sign 
final  judgments  thereon  for  non- 
appearance  of  certain  of  the  defen- 
dants, and  the  judgments  which  the 
plaintiff  purported  to  sign  were 
nullities,  and  the  plaintiff,  by  pro- 
ceeding against  the  other  defendants 
without  taking  any  warranted  pro- 
ceedings against  the  defendants  who 
did  not  appear,  must  be  taken  to 
have  abandoned  his  action  against 
them. 

The  cause  of  action  was  a joint 
one  against  thirty-one  defendants. 
Twelve  of  them  did  not  appear,  and 
judgments  were  signed  against  these 
for  the  full  amount  claimed.  The 
other  nineteen  appeared,  and  as 
against  them  the  action  proceeded 
to  trial,  and  judgment  was  given  for 
the  plaintiff  against  these  defendants 
for  $116.  An  appeal  by  these 
nineteen  defendants  was  allowed  as 
to  eleven  of  them,  but  dismissed  as 
to  eight.  After  this  the  plaintiff 
made  an  agreement  with  the  twelve 
defendants  against  whom  judgments 
had  been  signed  for  default,  that 
upon  each  defendant  paying  to  the 
plaintiff  the  sum  of  $10,  such  defen- 
dant should  be  released  from  all 
liability  in  respect  of  the  plaintiff’s 
cause  of  action  against  him  : — 

Held,  that,  as  the  release  occurred 
after  judgment  against  the  defen- 
dants who  had  appeared,  it  could 
not  be  pleaded  in  the  action  ; but, 
as  the  action  was  for  a joint  liability 
of  the  defendants  who  did  not 
appear  and  of  those  who  failed  in 
appeal,  and  the  plaintiff  never  had 
any  claim  against  these  defendants 
for  any  sum  but  $116,  and  the 
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plaintiff  had  been  paid  by  or  had 
agreed  to  accept  from  the  defendants 
who  failed  to  appear  a larger  sum, 
$120,  it  would  be  inequitable  that 
the  plaintiff  should  be  permitted  to 
enforce  his  judgment  against  the 
defendants  who  failed  in  appeal  : — 

Held , also,  that  the  plaintiff,  after 
the  judgment  in  appeal,  should  have 
amended  the  judgment  below  in 
accordance  with  the  certificate  of  the 
Court  of  Appeal,  and  that  the  costs 
in  the  Court  of  Appeal  should  have 
been  added  to  the  costs  of  the  action, 
and  only  one  execution  issued  there- 
on. Hoffman  v.  Crerar , 473. 

4.  Setting  Aside — Fraud  — Pro- 
cedure — Petition — Action  — Rule 
61f2?\ — In  this  action  the  plaintiff 
alleged  a wrongful  interference  with 
his  property  under  a judgment 
obtained  against  him  by  the  defen- 
dant by  fraud  in  a former  action  in 
the  High  Court  of  Justice  for 
Ontario,  and  his  claim  was  to  have 
the  judgment  set  aside  and  to  recover 
damages  for  the  wrong. 

Rule  642  provides  that  a party 
entitled  to  impeach  a judgment  on 
the  ground  of  fraud  shall  proceed  by 
petition  in  the  cause  : — 

Held , that  the  provisions  of  the 
Rule  were  not  applicable  to  this 
case,  and  were  only  applicable  and 
imperative,  if  imperative  at  all,  in  a 
simple  case  where  no  consequential 
relief  is  sought,  or,  if  sought,  where 
it  may  be  granted  upon  the  petition 
in  the  original  action.  Leeming  v. 
Armitage , 486. 

5.  Rule  603 — Defence — Validity 
— Information  and  Belief- — Married 
Woman — Separate  Estate — Foreign 
Law.] — In  an  action  upon  a promis- 
sory note  made  in  the  State  of  New 
York,  the  defendants,  who  were 
husband  and  wife,  in  answer  to  an 


application  for  summary  judgment 
under  Rule  603,  swore  that  the  note 
was  given  upon  a certain  condition 
which  had  not  been  fulfilled  by  the 
payees  ; that  the  defendants  were  in- 
formed and  believed  that  the  plain- 
tiffs, the  indorsees  of  the  note,  were 
suing  for  the  benefit  of  the  payees, 
and  were  not  holders  for  value,  or  took 
it  after  maturity.  The  source  of  the 
information  was  not  given,  and  the 
plaintiffs  positively  denied  that  there 
was  any  notice  of  any  condition. 
There  was  no  proof  that  the  wife 
had  separate  estate  in  Ontario,  but 
the  plaintiffs  filed  an  affidavit  made 
by  a counsellor-at-law  in  the  State 
of  New  York,  who  stated  that  by 
the  laws  there  in  force  it  was  not 
necessary  that  a married  woman 
should  be  possessed  of  any  property, 
either  real  or  personal,  to  enable 
her  to  contract  or  to  make  her  con- 
tracts binding  in  law,  her  right  to 
contract  being  the  same  as  if  she 
were  unmarried.  This  affidavit  was 
not  contradicted  : — 

Held,  that  no  valid  defence  was 
shewn,  and  the  plaintiffs  were  entitl- 
ed to  summary  judgment  against 
both  defendants. 

Bank  of  Toronto  v.  Keilty  (1896), 
17  P.  R.  250,  followed. 

Munro  v.  Orr  (1895),  17  P.  R. 
53,  distinguished.  Jones  v.  Mason 
et  ux.,  442. 

See  Costs,  etc.,  15. 


JUDGMENT  DEBTOR. 

Examination  of — Assignment  for 
Benefit  of  Creditors .] — The  making 
of  an  assignment  for  the  benefit  of 
creditors  under  R.  S.  0.  ch.  147  does 
not  deprive  a judgment  creditor  of 
the  assignor  of  his  right  to  examine 
him,  although  it  may  in  some  cases 
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furnish  a reason  why  an  order  for 
such  examination  should  not  be 
made. 

Decision  of  the  Judge  of  the 
County  Court  of  Elgin  affirmed. 
McEachern  v.  Gordon , 459. 


JURISDICTION  OF  COUNTY 
COURT. 

See  Costs,  etc.,  8. 


JURISDICTION  OF  HIGH  COURT. 

See  Appeal  Bond,  2. 


JURISDICTION  OF  JUDGE  IN 
CHAMBERS. 

See  Jury  Notice. 


JURISDICTION  OF  MASTER. 

See  Settlement  of  Action,  2. 


JURISDICTION  OF  MASTER  IN 
CHAMBERS. 

See  Appeal,  1 — Costs,  etc.,  5. 


JURISDICTION  OF  TRIAL 
JUDGE. 

See  Jury  Notice. 


JURY  NOTICE. 

Striking  Out  — Convenience  — 
Judge  in  Chambers — Judge  at  Trial .] 
— A jury  notice  should  not  be  struck 
out  by  a Judge  in  Chambers,  upon 


a motion  made  before  the  trial, 
simply  upon  the  ground  that  the 
action  can  be  more  conveniently 
tried  without  a jury ; that  is  a matter 
which  should  be  left  for  the  consid- 
eration of  the  J udge  presiding  when 
the  action  comes  on  for  trial. 
Hawke  v.  O'Neill , 164. 

See  Trial. 


LAND  TITLES  ACT. 

See  Execution,  2. 


LEAVE  TO  APPEAL. 

See  Appeal,  1,  6,  10 — Stay  of 
Proceedings,  2. 


LEGACY. 

See  Parties,  6. 


LIBEL. 

See  Costs,  etc.,  17. 


LIEN  ON  TAXED  COSTS. 

See  Solicitor  and  Client,  1. 


LIFE  INSURANCE. 

See  Infant,  2. 


LIEN  OF  SOLICITOR. 

1.  Solicitor’s  Lien  — Attaching 
Order  — Priorities  — Waiver  of 
Lien .] — The  lien  of  a solicitor  upon 
a verdict  recovered  for  his  client  will 
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prevail  against  an  attaching  order 
obtained  by  a creditor  of  the  client. 

Shippey  v.  Grey  (1880),  28  W.  R. 
877,  followed. 

But  in  the  circumstances  of  this 
case,  where  the  defendant  had  paid 
over  to  an  attaching  creditor  of  the 
plaintiff  the  amount  of  the  verdict 
recovered  by  the  plaintiffs  under  the 
full  belief  that  he  was  obliged  to  do 
so,  and  that  the  plaintiff’s  solicitors 
had  no  right  to  prevent  the  attach- 
ing creditor  from  recovering  the 
money,  and  the  solicitors,  being 
aware  of  the  existence  of  the  attach- 
ing order,  had  conduced  to  this 
belief  by  their  neglect  to  enforce 
their  rights,  they  were  not  allowed 
to  claim  payment  over  again  from 
the  defendant.  Berneski  v.  Touran- 
geau , 263. 

2.  Solicitor — Lien — Settlement  of 
Action — Notice — Collusion — Fruits 
of  Litigation — Ascertainment  of 

Amount  due  Solicitor — Collateral 
Proceeding.]  — After  judgment  had 
been  recovered  by  the  plaintiff 
against  the  defendants  for  $550 
damages  and  for  costs,  and  while  an 
appeal  was  pending,  the  plaintiff 
and  defendants,  without  the  knowl- 
edge of  the  plaintiff’s  solicitors,  made 
an  agreement  for  settlement  of  the 
action  upon  the  plaintiff  being  taken 
into  the  defendants’  employment 
and  paid  $150  in  full  of  damages 
and  costs.  The  plaintiff’s  solicitors 
asserted  a lien  for  their  costs,  which 
were  unpaid,  and  gave  notice  thereof 
to  the  defendants  before  any  money 
was  actually  paid  over  to  the  plain- 
tiff:— 

Held,  that  the  compromise  made 
was  not  a collusive  one,  and  the 
solicitors  were  therefore  not  entitled 
to  an  order  upon  the  defendants  for 
the  payment  of  their  costs  ; but,  such 
costs  amounting  to  more  than  $150, 


that  they  were  entitled  to  have  that 
sum,  for  which  the  action  was  com- 
promised, and  which  was  to  be 
treated  as  the  fruits  of  the  litigation, 
paid  over  to  them  in  respect  of  their 
lien. 

Held,  also,  that  a question  arising 
between  the  plaintiff  and  his  solici- 
tors, as  to  whether  they  were  entitled 
to  taxed  costs  as  between  solicitor 
and  client,  or  to  a percentage  upon 
the  amount  recovered,  could  not  be 
determined  upon  the  motion  to 
enforce  payment  by  the  defendants 
of  the  plaintiff’s  solicitors’  costs,  but 
had  to  be  determined  in  another 
proceeding  before  the  determination 
of  such  motion.  Walker  v.  Gurney- 
Tilden  Co.  (Ltd.),  274. 

See  Appeal,  10 — Costs,  etc.,  12, 
15. 


LIS  PENDENS. 

See  Appeal,  9. 


MAINTENANCE. 

See  Infant,  2. 


MARRIED  WOMAN. 

See  Husband  and  Wife— Judg- 
ment, 5. 


MERCANTILE  AGENCY. 

See  Costs,  etc.,  20. 

MOTION  TO  COMMIT. 

See  Contempt  of  Court. 
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NEWSPAPER. 

See  Costs,  etc.,  20. 
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See  Costs,  etc.,  4. 


MOTION  TO  DISMISS. 

See  Appeal,  11. 

MUNICIPAL  CORPORATIONS. 

1.  Arbitration  and  Award — Ap- 
peal— Time — Filing — Noticed]  — An 
award  of  compensation  to  a land- 
owner  for  lands  injuriously  affected 
by  reason  of  work  done  by  a muni- 
cipal corporation  is  an  award  which 
does  not  require  adoption  by  the 
council,  but  is  subject  to  an  appeal 
to  the  High  Court,  as  provided  by 

R.  S.  O.  ch.  223,  sec.  465  ; and  the 
practice  as  to  the  appeal  is  governed 
by  R.  S.  O.  ch.  62,  secs.  31,  34,  47. 

Where  it  is  not  shewn  that  such 
an  award  has  been  filed  or  that 
notice  thereof  has  been  served,  an 
objection  that  an  appeal  therefrom 
is  not  in  time  cannot  prevail.  Re 
McLellan  and  Township  of  Chin- 
guacousg,  246. 

2.  By  law — Motion  to  Quash — 
Time — Service  of  Notice  of  Motion.] — 
A summary  application  to  quash  a 
municipal  by-law  registered  under 
sec.  396  of  the  Municipal  Act,  R. 

S.  0.  ch.  223,  is  “made”  within 
the  meaning  of  sec.  399,  when 
notice  of  the  motion  is  served,  the 
affidavits  in  support  of  it  having 
been  already  filed  ; it  is  not  neces- 
sary that  the  motion  should  be 
brought  on  for  hearing  within  the 
time  prescribed  by  the  section. 

Re  Sweetman  and  Township  of 
Gosfield  (1889),  13  P.  R.  293,  ap- 
proved. 

Decision  of  Rose,  J.,  affirmed. 
Re  Shaw  and  City  of  St.  Thomas , 454. 


NEXT  FRIEND. 

See  Costs,  etc.,  19. 


NOTICE  OF  TRIAL. 

1.  Irregularity — Close  of  Plead- 
ings— Service  of  Papers — Waiver.  ] — 
On  the  last  day  for  delivering  the 
statement  of  defence,  which  was  also 
the  last  day  for  serving  notice  of 
trial,  the  defendants  tiled  their  de- 
fence, a few  minutes  before  four 
o’clock,  and  served  it  at  the  office  of 
the  plaintiff’s  solicitor  about  the 
same  time.  The  plaintiff  immediately 
filed  a joinder  of  issue,  and  then 
served  it  and  also  notice  of  trial, 
before  four  o’clock,  on  the  clerk  of 
the  defendant’s  solicitor,  in  Osgoode 
Hall.  On  the  same  day,  but  before 
the  defence  was  filed,  the  plaintiff 
also  served  the  joinder  and  notice  of 
trial  at  the  office  of  the  defendants1 
solicitor  : — 

Held , that  the  notice  of  trial  was 
irregular,  for  it  could  not  be  properly 
served  until  after  the  close  of  the 
pleadings  ; and  the  service  upon  the 
clerk  at  Osgoode  Hall  was  of  no 
avail ; it  could  only  be  effective,  if 
at  all,  from  the  moment  when  it 
reached  the  solicitor  himself. 

Mcllroy  v.  Mcllroy  (1891),  14 
P.  R.  264,  followed  in  preference  to 
Broderick  v.  Broatch  (1888),  12  P. 
R.  561. 

Held , also,  that  the  issuing  by  the 
defendants  of  an  order  to  produce  at 
the  same  time  that  they  filed  their 
defence  did  not  waive  the  irregularity 
of  the  notice  of  trial.  Hermann  v. 
Mandarin  Gold  Mining  Company  of 
Ontario , 34. 
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2.  Close  of  Pleadings — Reopening 
— Order  Permitting  Third  Parties 
to  Defend .] — Where  a third  party 
notice  had  been  served  by  the  defen- 
dant before  the  close  of  the  plead- 
ings between  the  plaintiffs  and  de- 
fendant. but  the  action  had  been  set 
down  by  the  plaintiffs  to  be  tried  at 
Toronto  without  a jury  and  notice 
of  trial  given  before  the  plaintiffs 
were  aware  that  such  third  party 
notice  had  been  served,  and  before 
notice  of  motion  had  been  given  by 
the  defendant  for  an  order  giving 
directions  as  to  the  trial  : — 

Held , that  the  order  made  upon 
such  motion,  which  permitted  the 
third  parties  to  borne  in  and  defend, 
and  directed  that  the  issue  between 
the  defendant  and  the  third  parties 
should  be  tried  at  the  same  time  as 
the  action,  reopened  the  pleadings, 
and  they  were  not  closed  (the  third 
parties  having  delivered  a defence) 
until  the  expiration  of  the  time  for 
replying  to  that  defence.  The  duty 
of  the  plaintiffs  then  was  to  draw  up 
a new  record  of  the  pleadings,  includ- 
ing in  it  the  defence  of  the  third 
parties,  enter  the  case  again  for  trial, 
and  give  notice  of  trial  to  the  defen- 
dant and  third  parties,  under  Rule 
542.  Confederation  Life  Associa- 
tion v.  Labatt , 238. 


NULLITY. 

See  Writ  of  Summons,  2. 


PARTICULARS. 

Application  for — Close  of  Plead- 
ings— A ffidavit  — Necessity — Trial.  ] 
— After  issue  joined  upon  the  state- 
ment of  defence,  the  plaintiff  cannot 
obtain  an  order  for  particulars  of  the 
defence  without  an  affidavit  shewing 


the  necessity  therefor.  They  cannot 
be  for  the  purpose  of  pleading,  and 
there  must  be  evidence  that  they 
are  required  for  the  purpose  of  trial. 

Smith  v.  Boyd  (1897),  17  P.  R. 
463,  followed.  Bank  of  Toronto  v. 
Insurance  Company  of  North  Amer- 
ica,, 27. 


PARTIES. 

1.  Substitution  of  Plaintiff - — Class 
Suit — Dismissal  of  Action — Appeal 
to  Court  of  Appealf\ — Upon  motion 
on  behalf  of  the  plaintiff  to  a Judge 
of  the  Court  of  Appeal  for  an  order 
substituting  a new  plaintiff  for  him, 
and  extending  the  time  for  giving 
security  for  the  costs  of  his  appeal 
from  a judgment  dismissing  the 
action  and  for  delivering  reasons  of 
appeal : — 

Held,  that  although  where  a judg- 
ment has  been  pronounced  in  favour 
of  the  plaintiff  in  a class  action,  that 
judgment  enures  to  the  benefit  of 
the  class,  and  he  cannot  deprive  the 
others  of  that  benefit,  this  is  not  so 
where  the  action  has  been  dismissed ; 
the  reasons  which  apply  in  favour  of 
depriving  a plaintiff  of  the  control 
of  a favourable  judgment  do  not 
exist  in  the  case  of  an  adverse  decis- 
ion ; and  in  this  case  there  was  no 
ground  upon  which,  unless  by  con- 
sent of  the  defendants,  an  order  for 
substitution  could  be  made.  Mac- 
donald v.  City  of  Toronto , 17. 

2.  Addition  of — Rule  206  (2) — 
A mendment  — A Iternative  C laim  — 
Rule  192 — Company — President — 
Contract .] — The  plaintiff,  having  a 
claim  for  arrears  of  salary  and 
damages  for  wrongful  dismissal,  sued 
the  defendant  company  therefor, 
alleging  an  agreement  made  with 
the  president  and  certain  directors 
before  the  company’s  incorporation, 
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and  a subsequent  by-law  and  resolu- 
tion of  the  company  ratifying  the 
agreement.  In  consequence  of  what 
was  alleged  in  the  statement  of 
defence,  and  after  discovery  had,  the 
plaintiff  applied  for  leave  to  amend 
by  adding  another  company  and  the 
president  of  the  defendant  company 
as  defendants,  fearing  that  he  might 
not  recover  against  the  defendant 
company,  because,  although  they  got 
the  benefit  of  his  services,  it  might 
appear  that  his  contract  was  not 
with  them,  but  with  the  other  com- 
pany, or  that,  from  want  of  author- 
ity of  those  who  assumed  to  act  on 
behalf  of  one  or  other  of  the  com- 
panies, his  contract  was  in  law  with 
the  president  personally,  or  the 
president  was  liable  to  him  in 
damages  as  upon  a warranty  of 
authority  : — 

Held , that  the  plaintiff  was  en- 
titled, by  virtue  of  Rule  192,  to 
have  the  question  as  to  which  one 
of  the  three  parties  was  responsible 
to  him,  decided  in  one  action  ; and, 
although  he  had  omitted  to  join  two 
of  them  originally,  an  order  should 
be  made,  under  Rule  206  (2),  adding 
these  two  as  defendants  at  this  stage 
of  the  proceedings ; Rose,  J.,  dis- 
sentiug. 

Bennetts  v.  Mcllwraith , [1896]  2 
Q.  B.  464,  followed.  Tate  v.  Natural 
Gas  and  Oil  Company  of  Ontario , 

82. 

3.  Claim  against  Partnership — 
Administratrix  of  Deceased  Partner 
— Concurrent  Administration  Pro- 
ceedings— Action  against  Surviving 
Partner — Indemnity — Relief  Over — 
Third  Party  Procedure .] — At  law,  as 
well  as  in  equity,  before  the  Judica- 
ture Act,  a partnership  debt  was,  in 
strictness,  joint  and  not  several,  and 
upon  the  death  of  one  partner  the 
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only  liability  existing  at  law  was 
that  of  the  surviving  partner  ; the 
estate  of  the  deceased  partner  being 
only  made  available  through  the 
equities  existing  in  favour  of  the 
surviving  partner,  which  the  partner- 
ship creditors  were  allowed  to  make 
use  of  ; and  the  Act  has  not  con- 
verted into  a joint  and  several  debt 
that  which  had  theretofore  been 
merely  joint. 

Kendall  v.  Hamilton  (1879),  4 
App.  Cas.  504,  and  In  re  Hodgson 
(1885),  31  Ch.  D.  177,  followed. 

And  in  an  action  by  creditors  of  a 
partnership  against  the  surviving 
partner  and  the  administratrix  of 
the  estate  of  the  deceased  partner, 
the  name  of  the  administratrix  was 
struck  out,  leaving  the  creditors  to 
pursue  their  remedy  against  the 
estate  in  a proceeding  pending  for 
its  administration,  and  to  proceed 
concurrently  with  the  action  against 
the  surviving  partner. 

Held , also,  that  a claim  of  the 
surviving  partner  against  the  estate 
of  the  deceased  for  indemnity  or 
relief  over  in  respect  of  the  plaintiffs’ 
claim,  must  be  made  in  the  adminis- 
tration proceedings  and  not  in  the 
action  under  the  third  party  proce- 
dure. 

Held , further,  that  the  right  of  the 
surviving  partner  against  the  admin- 
istratrix, in  her  personal  capacity, 
to  recover  upon  a mortgage  given  by 
her  as  a security  to  him  against  his 
liability  to  the  plaintiffs,  was  neither 
a right  to  indemnity  nor  to  relief 
over,  because  it  was  a right  which 
might  be  enforced  before  he  was 
damnified,  there  being  no  reference 
on  the  face  of  the  instrument  to  the 
liability  asserted  by  the  plaintiffs  ; 
and,  therefore,  she  could  not  be 
brought  in  as  a third  party.  Camp- 
bell v.  Farley , 97. 
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4.  Indemnity  — Relief  Over — 
Third  Parties — Identity  of  Claims 
— Negligence — Breach  of  Contract .] 
— In  an  action  to  recover  damages 
for  injuries  sustained  by  the  plain- 
tiff in  the  defendants’  factory  in 
October,  1897,  the  negligence 
charged  was  that  there  was  a defect 
in  the  lugs  holding  fast  the  doors  of 
a retort,  whereby  they  were  broken 
by  the  force  of  steam,  and  the  plain- 
tiff thereby  injured  from  the  escape 
of  hot  air,  etc.,  and  that  the  retort 
was  dangerous  because  not  furnished 
with  a safety  valve,  whereby  the 
lugs  were  exposed  to  an  undue  pres- 
sure of  steam.  The  defendants 
sought  to  bring  in  as  third  parties  the 
manufacturers  of  the  retort,  which 
was  made  in  January,  1896,  under 
written  contracts,  which  contained 
no  warranty,  and  from  which  it 
appeared  that  the  defendants  under- 
took to  provide  and  put  in  their 
own  fittings,  including  the  safety 
valve  : — 

Held , that  the  object  of  the  Rules 
permitting  a third  party  to  be 
brought  into  an  action  is  to  prevent 
the  same  question,  common  as 
between  the  plaintiff  and  defendant 
and  the  defendants  and  the  third 
party,  from  being  tried  on  different 
occasions  and  in  different  forums,  and 
there  was  no  such  identity  here  ; 
there  could  be  no  claim  for  indem- 
nity against  the  manufacturers ; if 
the  defendants  could  recover  at  all, 
their  damages  would  be  assessed  on 
a different  principle  from  those  of 
the  plaintiff ; and  no  relief  over 
could  be  obtained.  Wilson  v.  Boul- 
ter, 107. 

5.  Conversion  of  Goods — Relief 
Over — Third  Party — Vendor — Rule 
209.]  — In  an  action  for  the  conver- 
sion of  goods,  the  defendant  may 
bring  in  the  person  who  sold  him 


the  goods  as  a third  party,  the 
words  “ any  other  relief  over  ” in 
Rule  209  being  wide  enough  to 
include  a claim  made  by  the  defen- 
dant against  his  vendor.  Confedera-, 
tion  Life  Association  v.  Labatt  ( No. 
2),  266. 

6.  Action  against  Executor  for 
Legacy — Person  to  Whom  Legacy 
Paid.]  — A testator  gave  legacies  to 
three  grandchildren,  to  be  paid  at 
majority  or  marriage,  and  provides  : 
“In  case  of  the  death  of  any  one  of 
my  said  grandchildren,  the  bequests 
* * shall  be  divided  among  and 

go  to  the  survivor  or  survivors  of 
them,  share  and  share  alike.”  All 
three  survived  the  testator,  but  two 
died  before  marriage  or  majority, 
and  the  executor  paid  all  three 
legacies  to  the  survivor.  The  plain- 
tiff, the  personal  representative  of  the 
grandchild  who  was  the  second  to 
die,  brought  this  action  against  the 
executor  to  recover  one-half  of  the 
legacy  of  the  grandchild  who  died 
first : — 

Held , that,  as  a determination  of 
the  proper  construction  of  the  will 
was  necessary  to  entitle  the  plaintiff 
to  succeed,  it  was  not  an  improper 
exercise  of  discretion  to  require  the 
surviving  grandchild,  or  his  repre- 
sentative, to  be  added  as  a party,  so 
as  to  prevent  an  adjudication  being 
had  as  to  his  rights  under  the  will, 
behind  his  back,  and  to  have  the 
question  decided  in  one  action. 
Clifton  v.  Crawford , 316. 

See  Amendment,  1,  2 — Receiver, 


PARTNERSHIP. 

See  Bankruptcy  and  Insolvency 
— Parties,  3. 
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PAYMENT  INTO  COURT. 

1.  Money  in  Court — Election 
to  Take  Out — Time — Extension — 
Judgment — Rules  353 , 5-19, 

— A defendant  brought  money  into 
Court  with  his  defence,  under 
Rule  419,  in  full  satisfaction  of 
one  of  the  alleged  causes  of  action. 
The  plaintiff  did  not  elect  to  take 
the  money  out  of  Court  within  the 
time  limited  by  Rule  424,  and  judg- 
ment was  given  in  favour  of  the 
defendant  upon  the  cause  of  action 
in  respect  of  which  the  money  was 
paid  in.  The  judgment  did  not  dis- 
pose of  the  money  iu  Court  : — 

Held , that  it  remained  in  Court 
subject  to  the  final  order  of  the 
Court  after  the  determination  of  the 
action,  and  must  be  disposed  of  in 
accordance  with  such  determination. 
The  plaintiff,  not  having  elected  to 
take  the  money  out  within  the  proper 
time,  was  not  entitled,  after  judg- 
ment, to  have  the  time  extended  by 
an  order  nunc  pro  tunc  under  Rule 
353,  Magann  v.  Ferguson , 201. 

2.  Infants'  Moneys — Executor .] — 
Where  infants  are  entitled  to  main- 
tenance out  of  a fund  in  the  hands 
of  the  executor  of  their  father’s  will, 
against  whose  character  or  solvency 
there  is  no  imputation,  it  is  never- 
theless their  right  to  have  the  fund 
brought  into  Court.  Re  Humphries 
— Mortimer  v.  Humphries , 289. 

3.  Money  in  Court — Infants — 
Payment  Out — Surrogate  Guard- 
ian.] — Money  paid  into  Court  to 
the  credit  of  infants  will  not  be 
paid  out  to  their  guardian  appointed 
by  a Surrogate  Court,  upon  his 
application,  as  a matter  of  right ; 
though,  in  a proper  case,  an  allow- 
ance for  their  maintenance  and 
education  may  be  made  to  him  out 
of  such  moneys. 


• Re  J.  T.  Smith's  Trusts  (1889), 
18  O.  R.  327,  followed. 

Huggins  v.  Law  ( 1887),  14  A.  R. 
383,  and  Hanrahan  v.  Hanrahan 
(1890),  19  O.  R.  396,  distinguished. 
Re  Harrison , 303. 

See  Infant,  1 — Receiver,  1, 

PERSONA  DESIGNATA. 

See  Appeal,  7— Dower. 


PETITION. 

See  Judgment,  4. 


PLEADING. 

1.  Statement  of  Defence — Strikir[ ^ 
Out — Prolixity — Embarrassment  f — 
In  an  action  by  creditors  of  an  insol- 
vent partnership  against  the  assignee 
for  the  benefit  of  creditors  for  an 
account  and  payment  of  dividends 
upon  the  estate,  and  interest,  the 
defendant  inter  alia , set  out  in  his 
defence,  at  great  length,  certain  cor- 
respondence between  his  solicitors 
and  the  plaintiffs’,  as  to  the  terms 
upon  which  he  should  acknowledge 
the  right  of  the  plaintiffs  to  divid- 
ends, as  to  the  securities  held  by  the 
plaintiffs,  the  value  placed  thereon, 
and  the  claim  of  the  plaintiffs  for 
interest,  and  alleged  that  for  the  sake 
of  peace  and  to  avoid  litigation,  he 
paid  into  Court  a sum  of  money, 
which  he  had  tendered  pursuant  to 
the  request  of  the  plaintiffs,  as  shewn 
by  the  correspondence,  upon  condi- 
tions upon  which  the  plaintiffs  had 
stated  they  were  willing  to  accept  it, 
with  the  exception  that  he  would 
not  pay  interest  from  the  date  fixed 
by  them,  there  being,  as  he  sub- 
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mitted,  no  right  in  them  to  receive 
interest,  and  he  reserved  the  right  to 
take  proceedings  to  recover  the 
amount  overpaid  in  case  the  security 
of  the  plaintiffs  should  he  upheld, 
and  it  should  be  held  that  they  should 
have  valued  it : — 

Held , that  these  portions  of  the 
defence  were  properly  stricken  out 
as  prolix  and  embarrassing.  Brock 
v.  Tew , 30. 

2.  Slander — Particulars — Names 
of  Persons  — Times  and  Places — 
Striking  Out — Amendment .] — In  an 
action  of  slander  the  statement  of 
claim  after  alleging  that  the  slanders 
had  been  spoken  and  published  to 
certain  named  persons,  added  “ and 
to  others  at  present  unknown  to  the 
plaintiff : ” — 

Held , sufficient. 

It  is  also  alleged  that  during  a 
period  of  five  months  the  defendant 
spoke  and  published  various  slanders 
to  certain  named  persons  and  to 
others  not  known  to  the  plaintiff : — 

Held , bad,  for  it  did  not  shew 
which  of  the  persons  mentioned  were 
present  when  the  different  state- 
ments were  made,  nor  at  what  times 
and  places  they  were  made. 

Leave  to  the  plaintiff  to  amend 
by  adding  further  charges  within 
reasonable  limits.  Townsend  v. 
O’Keefe , 147. 

3.  Statement  of  Claim — Extension 
of  Claim  made  in  Writ  of  Summons 
— Pule  %44-\ — The  writ  of  summons 
in  an  action  by  a mortgagee  against 
mortgagor  was  indorsed  with  a claim 
for  an  injunction  to  restrain  waste. 
The  statement  of  claim  went  further 
and  claimed  to  recover  possession  of 
the  land  in  respect  of  which  the  in- 
junction was  sought : — 

Held,  that  what  was  claimed  by 
the  pleading  was  an  “ extension  ” of 


what  was  claimed  by  the  writ,, 
within  the  meaning  of  Rule  244. 

United  Telephone  Co.  v.  Tasker 
(1888),  59  L.  T.  N.  S.  852,  and 
Cave  v.  Crew  (1893),  41  W.  R.  359, 
3 R.  401,  distinguished.  Smythev.. 
Martin  et  ux.,  227. 

See  Discovery,  6 — Notice  of 
Trial,  2 — Particulars — Settle- 
ment  of  Action,  1. 


PRINTED  CASE. 

See  Appeal,  2. 


PRIVILEGE. 

Contempt  of  Court — Discovery,  9. 


PRODUCTION. 

See  Contempt  of  Court — Dis- 
covery Generally. 


PUBLICATION. 

See  Arbitration  and  Award. 


RAILWAY  COMPANY. 

See  Costs,  etc.,  8. 

RECEIVER. 

1.  Money  in  Hands  of — Payment 
into  Court — Default — Attachment — 
Order  for — Motion  to  Rescind — Ir- 
regularities— Punishment — R.  S.  0. 
1887  cli.  67,  secs.  6 , 11— Under- 
standing between  Receiver  and  Soli- 
citor — Claim  of  Receiver  upon 
Money  — Specific  Order  for  Pay- 
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ment.~\ — An  attachment  lies  against 
a receiver  as  an  officer  of  the  Court 
for  default  in  compliance  with  an 
order  to  pay  into  Court  money  found 
to  be  in  his  hands  as  receiver.  The 
powers  of  the  Court  are  not  invoked 
nor  its  process  issued  for  the  purpose 
of  recovering  or  enforcing  payment 
of  a civil  debt  or  claim  inter  partes, 
but  for  punishing  its  officer,  who 
has  disobeyed  its  order ; and  secs.  6 
and  11  of R.  S.  O.  1887  ch.  67  are 
inapplicable. 

An  understanding  between  the  re- 
ceiver and  the  solicitor  of  one  of  the 
parties  ought  not  to  be  accepted  as 
an  excuse  for  non-compliance  with 
the  order  to  pay  in,  more  especially 
when  the  authority  to  waive  the 
order  is  not  admitted,  but  denied. 
Nor  can  the  receiver  be  permitted 
to  discharge  himself  by  setting  up 
claims  upon  the  money  which,  had 
they  been  put  forward  in  the  first 
instance,  would  probably  have  pre- 
vented his  appointment. 

Where,  upon  an  application  in 
such  a case  to  rescind  an  order  for 
an  attachment ; no  objections  are 
taken  to  the  regularity  of  the  pro- 
ceedings, the  Court  of  Appeal  should 
not  be  astute  to  discover  them  or 
permit  them  to  be  raised  for  the 
first  time  on  the  argument  of  the 
appeal. 

In  this  case,  a letter  written  by 
the  receiver,  before  the  order  for  his 
attachment  was  made,  stating  that 
he  was  ready  to  pay  the  money  into 
Court  as  soon  as  a specific  order  for 
that  purpose  was  made,  was  regarded 
as  an  answer  to  his  subsequent 
application  for  relief  against  it*  as 
shewing  that  the  grounds  urged  upon 
appeal  were  a mere  afterthought. 

Semble,  that  a specific  order  to 
pay  over  the  balance  is  the  proper 
course  in  the  first  instance.  Fawkes 
v.  Griffin , 48. 


2.  Equitable  Execution — Admin- 
istrator ad  Litem — Ex  Parte  Order 
— Motion  to  Set  Aside  Order — Par- 
ties— Rule  S58 — Administration — 
Advertisement  for  Creditors .] — By  an 
ex  parte  order  of  the  High  Court,  after 
judgment  for  the  plaintiff,  the  defen- 
dant having  died,  the  . plaintiff  was 
appointed  receiver  of  the  interest  of 
the  defendant  in  an  estate,  another 
person  was  appointed  administrator 
ad  litem  of  the  defendant’s  estate  for 
the  purposes  of  the  action  only,  and 
added  as  a defendant,  and  a refer- 
ence was  directed  for  administration. 
Afterwards,  letters  of  administration 
of  the  estate  of  the  defendant  were 
granted  by  a Surrogate  Court  to  a 
trusts  company : — 

Held , that  the  property  to  which 
the  defendant  was  entitled  at  the 
time  of  his  death  never  vested  in 
the  administrator  ad  litem , because 
of  the  limited  character  of  the 
administration  granted  to  him  ; but 
vested  in  the  company  upon  the 
grant  to  them,  and  they  were  bound 
to  administer  the  estate,  paying  the 
debts  ratably. 

The  company  were  “ parties” 
affected  by  the  ex  parte  order,  within 
the  meaning  of  Rule  358,  and  were 
entitled  to  move  to  vacate  it. 

That  order  was  based  upon  the 
assumption  that  the  plaintiff  was  the 
only  creditor  of  the  defendant,  and 
that  the  plaintiff  could  not  be,  and 
no  one  else  was  likely  to  be,  appoint- 
ed administrator.  The  order  would 
not  have  been  made  had  it  been 
known,  as  was  the  fact,  that  any 
other  creditor  existed,  for  the  plain- 
tiff had  acquired  no  lien  or  priority, 
by  reason  of  a former  receiving  order 
obtained  by  him  in  respect  of  his 
judgment  against  the  defendant, 
upon  the  property  not  come  to  the 
hands  of  the  receiver. 

The  referee,  in  proceeding  under 
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the  ex  parte  order,  was  wrong  in  not 
issuing  an  advertisement  for  credi- 
tors ; he  omitted  to  do  so  because  of 
the  mistaken  notion  that  the  plain- 
tiff was  entitled  to  the  whole  estate, 
it  being  less  than  the  amount  of  his 
judgment.  McLean  v.  Allen , 255. 

See  Execution,  2. 


REFERENCE. 

See  Costs,  etc.,  18— Stay  of 
Proceedings,  1. 


RENEWAL. 

See  Writ  of  Summons,  4. 


REPORT  OF  DRAINAGE 
REFEREE. 

See  Appeal  Bond,  2. 


RETAINER. 

See  Solicitor  and  Client,  2. 


REVIVOR. 

See  Settlement  of  Action,  1. 

SEPARATE  ESTATE. 

See  Judgment,  3. 


SERVICE. 

See  Writ  of  Summons,  1,  3,  5. 


SERVICE  OF  NOTICE  OF 
MOTION. 

See  Municipal  Corporations,  2. 


SERVITUDE. 

See  Appeal  Bond,  2. 


SETTLEMENT  OF  ACTION. 

1.  Validity  of- — Trial — Issue — 

A ction — P leading .] — An  assignee  for 
the  benefit  of  creditors  under  a 
statutory  assignment,  havingbrought 
an  action  for  damages  for  breach  of 
a contract  made  by  his  assignor  with 
the  defendants,  made  a compromise 
settlement  with  the  defendants,  be- 
fore the  delivery  of  pleadings,  while 
he  was  in  goal,  and  without  reference 
to  the  inspectors  or  creditors.  A 
new  assignee  appointed  in  his  stead 
applied  for  an  order  directing  the 
tiial  of  an  issue  to  determine 
whether  the  settlement  was  valid  : — 

Held,  that  it  was  not  necessary  to 
bring  another  action  to  vacate  the 
settlement,  and  it  was  more  conveni- 
ent to  revive  the  action  in  the  name 
of  the  new  assignee  as  plaintiff  and 
let  him  continue  it,  leaving  the 
defendants  to  move  summarily  to 
stay  it,  or  to  plead  the  settlement  in 
bar,  than  to  direct  the  trial  of  an 
issue. 

Reesv.  Carruthersil&Sh),  17  P.  R. 
51,  distinguished. 

Johnson  v.  Grand  Trunk  R.  W. 
Co.  (1894),  25  O.  R.  64,  and  Haist 
v.  Grand  Trunk  R.  W.  Co.  (1895), 
22  A.  R.  504,  followed.  Davidson 
v.  Merritton  Wood  and  Pulp  Co.,  1 39. 

2.  Pending  Reference — Duty  of 
Master — Dispute  as  to  Terms  of 
Settlement  — Finding  — Report  — 
Opening  up — CWs.] — Pending  a re- 
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ference  to  take  accounts,  a settle- 
ment was  made  between  the  parties, 
in  the  absence  of  their  solicitors,  but 
there  was  a dispute  as  to  the  terms. 
The  Master  gave  the  parties  the  al- 
ternative, on  the  suggestion  -of  the 
plaintiff,  either  to  proceed  so  as  to 
determine  whether  the  settlement 
did  in  fact  end  the  matters  in  litiga- 
tion, or  to  go  on  with  the  accounts 
as  if  there  had  been  no  settlement. 
The  defendants,  however,  refused  to 
take  any  further  part  in  the  pro- 
ceedings in  the  Master’s  office.  The 
Master  found  the  fact  of  a settle- 
ment, and  also  that  the  defendants 
had  agreed  to  pay  the  plaintiffs  costs 
as  part  of  the  settlement,  which  the 
defendants  disputed : — 

Held , on  appeal  from  the  Master’s 
report,  that  it  was  competent  for 
him  to  deal  with  the  question  whether 
there  was  or  was  not  a settlement, 
and  report  according  to  the  result. 
The  course  taken  by  him  was  accord- 
ing to  the  proper  practice  and  within 
the  scope  of  his  jurisdiction. 

The  decisions  as  to  staying  pro- 
ceedings, upon  summary  application, 
in  case  of  a compromise  are  not 
necessarily  applicable  to  a comprom- 
ise arrived  at  pending  a reference  : 
see  Rule  667. 

The  defendants,  however,  should 
not  be  prejudiced  by  their  having 
withheld  before  the  Master  any  evi- 
dence to  support  the  settlement  in 
the  terms  which  they  asserted ; and 
therefore  the  report  should  be  open- 
ed up  on  payment  of  costs.  Corry  v. 
Lemoine,  482. 

See  Lien  of  Solicitor,  2. 


SET  OFF. 

See  Costs,  etc.,  12,  15. 


SHERIFF. 

See  Costs,  etc.,  21 — Interpleader. 


SLANDER. 

See  Pleading,  2. 


SOLICITOR  AND  CLIENT. 

1.  Charging  Order — Rule  1129 — 
Discretion — Infant  Plaintif — Per- 
sonal Injuries  — Lien  on  Taxed 
Costs — Sale  of  Judgment.] — The 
power  given  by  Rule  1129  to  make 
an  order  in  favour  of  a solicitor  for 
a charge  upon  a judgment  recovered 
by  his  exertions,  is  a discretionary 
one ; the  right  given  by  the  Rule  is 
ancillary  to  the  solicitor’s  right  to  be 
paid  on  his  retainer. 

And  where  an  infant  recovered 
judgment  for  damages  for  personal 
injuries,  the  solicitor  retained  by  his 
father  was  allowed  a charge  upon 
the  judgment,  but  only  to  the  extent 
of  the  costs  taxed  against  the  defen- 
dant ; and  the  Court  refused  to  dir- 
ect a sale  of  the  judgment  to  enforce 
the  charge.  Nevills  v.  Ballard , 
134. 

2.  Retainer — Joint  or  Several — 
Severance  of  Defence — Apportion- 
ment of  Costs.] — Notwithstanding 
that  the  retainer  of  a solicitor  by 
two  persons  is  in  form  a joint  one, 
the  Court  will  look  into  the  facts  of 
the  case  to  discover  the  real  nature 
of  the  transaction,  and  will  deter- 
mine the  rights  of  the  solicitor  and 
clients  accordingly  ; such  a retainer 
does  not  necessarily  make  the  per- 
sons signing  it  joint  debtors  to  the 
solicitor  to  whom  it  was  given,  but 
it  may  be  taken  distributively. 

And,  upon  the  facts  of  this  case. 


544 


DIGEST  OF  CASES. 


[VOL. 


the  client  whom  the  solicitor  sought 
to  charge  with  the  whole  costs  of 
the  defence  to  an  action  conducted 
up  to  a certain  stage  jointly  on 
behalf  of  this  client  and  another, 
two  of  the  defendants  in  the  action, 
and  afterwards  on  behalf  of  this 
client  alone,  and  by  a new  solicitor 
on  behalf  of  the  other,  was  held 
liable  for  only  one-half  of  the  joint 
costs  during  the  time  that  the  two 
clients  were  represented  by  the 
same  solicitor,  but  thereafter  for  the 
whole  of  the  costs  reasonably  and 
properly  incurred  by  such  solicitor. 
Re  Cameron  and  Lee , Solicitors. 
176. 

3.  Costs — Taxation  — Discretion 
of  Local  Officer — Increased  Counsel 
Fees.  Re  Macaulay , a Solicitor , 184. 

4.  Taxation  of  Costs  against 
Client — Scale  of  Costs — Ascertain- 
ment of  Amount — Solicitor's  Knowl- 
edge of  Facts.] — On  an  appeal  by 
the  client  from  a local  Master’s 
taxation,  as  between  solicitor  and 
client,  of  the  solicitor’s  bill  in  an 
action  against  a bank,  which  was 
dismissed,  and  in  which  the  real 
claim,  if  any,  was  on  a deposit 
receipt,  with  interest  amounting  to 
$355,  or  the  moneys  secured  there- 
by, alleged  to  belong  to  the  plaintiff 
as  administratrix,  and  in  which 
action  the  facts,  as  set  out  in  the 
report,  only  came  to  the  knowledge 
of  the  solicitor  and  client  after  the 
action  was  brought,  there  being 
sufficient  room  for  doubt  whether  a 
claim  could  be  ascertained,  after  the 
death  of  the  creditor,  by  the  signa- 
ture of  the  debtor,  to  warrant  the 
bringing  of  the  action  in  the  High 
Court : — 

Held , that  the  solicitor  was 
entitled  to  High  Court  costs.  Re 
Jackson , a Solicitor , 326, 


5.  Bill  of  Costs — Payment — De- 
livery — Equivalent  — Examining 
Dockets.] — Where  no  bill  of  costs 
has  been  delivered  by  a solicitor  to 
his  client,  there  cannot  be  payment 
within  the  meaning  of  sec.  49  of  the 
Solicitors  Act,  R.  S.  O.  ch.  174, 
which  refers  to  the  payment  of  a 
delivered  bill. 

And  where  one  of  the  solicitors 
and  their  client,  according  to  the 
solicitor’s  evidence,  together  examin- 
ed the  items  in  the  solicitors’  dockets, 
which  amounted  to  over  $1,500,  and 
the  solicitor  explained  that  certain 
entries  had  not  been  made  which 
would  amount  to  $300,  and  the 
client  paid  the  solicitors  $1,500  in 
full  settlement : — 

Heldy  that  this  was  not  equivalent 
to  the  delivery  of  a bill  and  payment 
after  consideration.  Re  Pinkerton 
and  Cooke , Solicitors , 331. 

See  Lien  of  Solicitor,  2. 

SOLICITOR’S  LIEN. 

See  Lien  of  Solicitor. 

SPECIAL  CIRCUMSTANCES. 

See  Appeal,  6. 


SPECIAL  INDORSEMENT. 

See  Arbitration  and  Award  — 
Judgment,  1,  3. 


SPECIFIC  PERFORMANCE. 

See  J udgment,  2. 
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STATEMENT  OF  CLAIM. 

See  Pleading,  3. 


STATUTES. 

R.  S.  0.  ch.  51,  sec.  72 125, 

See  Appeal,  5 ; Costs,  etc.  , 6. 

R.  S.  0.  ch.  51,  sec.  77 

See  Appeal,  6. 

R.  S.  0.  ch.  51,  secs.  98,  99  

See  Appeal,  9. 

R.  S.  0.  ch.  51,  sec.  110 

See  Trial. 

R.  S.  O.  ch.  55,  sec.  23,  sub-sec.  8 . . 
See  Costs,  etc.  , 8. 

R.S.  0.  ch.  55,  sec.  23  (2) 

See  Costs,  etc.,  10. 

R.  S.  O.  ch.  55,  sec.  23  (2) 

See  Costs,  etc.,  14. 

R.  S.  0.  ch.  55,  sec.  52 

See  Appeal,  7. 

R.  S.  0.  ch.  57,  sec.  9 

See  Costs,  etc.,  17. 

R.  S.  0.  ch.  59,  secs.  34,  36  

See  Surrogate  Court. 

R.  S.  O.  ch.  62,  secs.  31,  34,  47  .... 
See  Municipal  Corporations,  1. 

R.  S.  0.  (1887)  ch.  67,  secs.  6,  11 ... . 
See  Receiver,  1. 

R.  S.  0.  ch.  68,  secs.  1,  10 

See  Costs,  etc.,  20. 

R.  S.  O.  ch.  73,  secs.  7,  9 

See  Discovery,  5. 

R.  S.  0.  ch.  78,  secs.  32,  33,  38  ... . 
See  Appeal,  7. 

R.  S.  0.  ch.  81,  sec.  9 

tfee  Arrest,  2. 

R.  S.  0.  ch.  89,  sec.  1 

See  Costs,  etc.,  21. 

R.  S.  0.  ch.  109,  sec.  90 

See  Writ  of  Summons,  2. 
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R.  S.  O.  ch.  no,  sec.  37 13 

See  Infant,  1. 

R.  S.  O.  ch.  134,  sec.  4 374 

See  Stay  of  Proceedings,  1. 

R.  S.  O.  ch.  138,  secs.  91,  92 270 

See  Execution,  2. 

R.  S.  0.  ch.  147,  sec.  34. 208 

See  Bankruptcy  and  Insolvency. 

R.  S.  0.  ch  153,  sec.  30(2)  312 

See  Costs,  etc.,  22. 

R.  S.  0.  ch.  164,  sec.  12 365 

See  Dower. 

R.  S.  0.  ch.  174,  sec.  49 331 

See  Solicitor  and  Client,  5. 

R.  S.  0.  ch.  223,  sec.  84  (6) 489 

See  Appeal,  11. 

R.  S.O.ch.  147  459 

See  Judgment  Debtor. 

R.  S.  0.  ch.  147,  sec.  30 402 

See  Appeal,  7. 

R.  S.  0.  ch.  223,  sec.  465 246 

See  Municipal  Corporations,  1. 

R.  S.  0.  ch.  223,  secs.  396,  399 454 

See  Municipal  Corporations,  2. 

R.  S.  C.  ch.  129  248 

See  Company. 

R.  S.  G.  ch.  120,  sec.  85 68 

See  Execution,  1. 

8 & 9 Wm.  III.  ch.  11  . 151 

See  Judgment,  1. 

53  Viet.  ch.  31,  sec.  46  (D.)  185 

See  Contempt  of  Court. 

56  Viet.  ch.  31,  secs.  2,  5 (D.)  343 

See  Discovery,  10. 

60  4 61  Viet.  ch.  11  (D.)  343 

See  Discovery,  10. 

61  Viet.  ch.  53  (D.)  343 

See  Discovery,  10. 

57  Viet.  ch.  56,  sec.  106  (0.) 73 

See  Appeal,  3. 
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Bankers’  Books  Evidence  Act  (Imp.) 


1879 185 

See  Contempt  of  Court. 

Criminal  Code,  sec.  651 210,  429 


See  Venue,  1,  3. 


STAY  OF  PROCEEDINGS. 

1.  Action  for  Rent — Pending  Re- 
ference as  to  Title  and  other  Matters 
— Vendors  and  Purchasers  Act — 
Scope  of  Reference .] — The  plaintiffs 
having  agreed  to  lease  to  the  defen- 
dants a certain  property  known  as 
the  “ alternative  site,”  for  successive 
terms  of  fifty  years,  during  all  time 
then  to  come,  at  a fixed  rental,  an 
order  was  made,  by  consent,  upon  a 
petition  by  the  defendants  under  the 
Vendors  and  Purchasers  Act,  direct- 
ing the  plaintiffs  to  deliver  to  the 
petitioners  an  abstract  of  title  of  the 
property,  “ and  that  it  be  referred 
to  J.  S.  C.,  referee;  and  that  all 
matters  as  to  time  of  delivery  of  the 
abstract,  the  sufficiency  thereof,  and 
all  subsequent  questions  arising  out 
of  or  connected  with  the  title  to  the 
said  site,  and  the  carrying  out  of  the 
said  agreements  respecting  the  mak- 
ing of  title  to  and  the  conveying  of 
the  said  alternative  site,  be  from  time 
to  time  determined  by  the  said  ref- 
eree, including  the  costs  of  the  said 
reference,  subject  to  appeal.” 

Pursuant  to  this  order,  an  abstract 
was  carried  into  the  referee’s  office 
and  the  title  was  accepted  by  the 
defendants,  who  had  before  this 
been  and  since  continued  in  posses- 
sion of  the  property. 

The  terms  of  the  lease  not  having 
been  settled  by  the  referee,  and  no 
rent  having  been  paid  by  the  de- 
fendants, while  the  reference  was 
still  pending  this  action  was  brought 
to  recover  the  rent  of  the  property 


[VOL. 

from  the  time  at  which  it  was  agreed 
the  first  term  should  begin. 

By  sec.  4 of  the  Vendors  and 
Purchasers  Act,  B.  S.  O.  ch.  134, 
any  question  arising  out  of  or  con- 
nected with  the  contract,  excepting 
a question  affecting  the  existence  or 
validity  of  the  contract,  may  be  the 
subject  of  adjudication  : — 

Held,  Bose,  J.,  dissenting,  that 
the  order  directed  a reference  of  all 
questions  and  matters  arising  out  of 
the  agreements  and  the  carrying  of 
them  into  effect ; that  the  settle- 
ment and  payment  of  the  rent  was 
one  of  the  matters  virtually,  if  not 
expressly,  embraced  in  the  reference ; 
that  it  was  a matter  in  respect  of 
which  an  order  might  be  made  under 
sec.  4 ; that  the  plaintiffs  could  not, 
without  the  leave  of  the  Court,  single 
out  one  of  the  matters  so  pending 
and  bring  and  sustain  a separate 
action  in  regard  to  it ; and  therefore 
this  action  should  be  perpetually 
stayed. 

Frank  v.  Basnett  (1835),  2 My. 
& K.  618,  Bell  v.  O’Reilly  (1805),  2 
Sch.  & Lef.  430,  and  Prothero  v. 
Phelps  (1855),  25  L.  J.  Ch.  105, 
referred  to. 

Per  Bose,  J.,  that  the  referee  had 
power  under  the  order  to  determine 
the  question  of  title  and  the  ques- 
tions respecting  the  form  and  execu- 
tion of  the  lease  ; and  the  enforce- 
ment of  the  payment  of  the  rent  and 
of  the  other  provisions  must  be  by 
action  ; but  it  would  not  be  conve- 
nient to  allow  the  action  to  proceed 
until  the  lease  should  be  settled  ; 
and  it  should,  therefore,  be  stayed 
until  further  order.  City  of  Toronto 
v.  Canadian  Pacific  R.  W.  Co.,  374. 

2.  Action  for  Rent — Pending  Re- 
ference as  to  Title  and  Other  Matters — 
Vendors  and  Purchasers  Act — Scope 
of  Reference— Leave  to  Appeal f\ — The 
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Court  refused  the  plaintiffs  leave  to 
appeal  from  the  decision  of  a Divi- 
sional Court,  ante  1,  affirming  an 
order  staying  proceedings  in  this 
action,  deeming  that  the  action  was 
unnecessary.  City  of  Toronto  v. 
Canadian  Pacific  R.  W.  Co .,  451. 

See  Appeal,  6. 


STREET  RAILWAY  COMPANY. 

See  Discovery,  7. 

SURROGATE  COURT. 

Removal  of  Cause  into  High  Court 
— Appeal  from  Order  Made  before 
Removal.~\ — Immediately  upon  the 
making  of  an  order  removing  a 
cause  or  matter  from  a Surrogate 
Court  into  the  High  Court,  under 
sec.  34  of  the  Surrogate  Courts  Act, 
R.  S.  O.  ch.  59,  such  cause  or  matter 
becomes  an  action  in  the  High 
Court,  and  ceases  to  be  a cause 
or  matter  in  the  Surrogate  Court; 
and  therefore  an  appeal  under  sec. 
36  of  the  Act  from  an  order 
made  in  the  Surrogate  Court  before 
the  removal,  cannot  be  entertained, 
if  launched  after  the  removal.  The 
practice  to  be  followed  is  the  prac- 
tice prescribed  in  High  Court  pro- 
ceedings. Justin  v.  Goodison,  174. 


TAKING  MONEY  OUT  OF  COURT. 

See  Payment  into  Court,  1,  3. 


TAXATION. 

See  Costs,  etc.,  13 — Solicitor 
and  Client,  3. 


THIRD  PARTY. 

See  Appeal,  8 — Costs,  etc.,  6 — 
Notice  of  Trial,  2 — Parties,  3,  4, 
5. 

TIME. 

See  Appeal,  3 — Arrest,  1 — 
Municipal  Corporations,  1,  2. 


TRIAL. 

Jury  Notice — Striking  Out — 

Duty  of  Judge  Presiding  at  Jury 
Sittings — Transfer  to  Non- Jury 

Listf\  — An  appeal  by  the  defen- 
dants from  an  order  of  Meredith,  C. 
J.,  made  when  presiding  at  the  Tor- 
onto jury  sittings,  striking  out  the 
jury  notice  served  by  the  defendants, 
and  transferring  the  action  for  trial 
to  the  Toronto  non-jury  sittings,  was 
allowed,  Street,  J.,  dissenting,  and 
the  case  was  ordered  to  be  reinstated 
on  the  list  of  actions  for  trial  with  a 
jury,  and  the  jury  notice  restored  ; 
but  this  «not  to  interfere  with  the 
right  of  the  Judge  presiding  at  the 
trial  to  direct  that  the  action  should 
be  tried  without  a jury. 

Per  Armour,  C.  J. — The  Chief 
Justice  of  the  Common  Pleas  was 
not  the  Judge  presiding  at  the  trial 
of  the  action  within  the  meaning  of 
sec.  110  of  the  Judicature  Act,  for 
he  declared  as  soon  as  it  was  called 
that  he  would  not  try  it,  and  then 
ceased  to  have  any  power  over  it. 

Nor  could  the  order  be  supported 
as  one  made  in  Chambers  under  sec. 
44  of  the  Judicature  Act,  for  the 
order  did  not  profess  to  have  been 
made  in  Chambers,  nor  did  the  Chief 
Justice  in  making  it  profess  to 
make  it  as  a Judge  sitting  in  Cham- 
bers, nor  was  any  foundation  laid  for 
it  as  for  an  order  in  Chambers,  but 
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it  was  made  by  the  Chief  Justice  sua 
sponte. 

The  duty  of  a Judge  presiding  at 
the  trial  of  a cause  in  which  a jury 
notice  has  been  given,  when  he  dir- 
ects that  it  be  tried  without  a jury, 
is  to  proceed  at  once  with  the  trial 
of  it. 

Per  Street,  J. — The  Chief  Justice 
was  not  the  Judge  presiding  at  the 
trial,  but  he  had  the  power  sitting  as 
a Judge  in  Chambers  to  strike  out 
the  jury  notice  .and  transfer  the 
cause  to  the  non-jury  list  upou  good 
reason  being  shewn  for  not  proceed- 
ing with  the  trial  at  once.  The  case 
was  one  in  which  it  was  proper  to 
strike  out  the  jury  notice,  but  when 
it  was  struck  out,  it  did  not  follow 
that  the  case  should  be  transferred 
to  a non-jury  list,  but  the  contrary. 
The  case,  however,  having  been 
transferred  to  the  non -jury  list, 
should  remain  there,  and  the  appeal 
be  dismissed.  Bank  of  Toronto  v. 
Keystone  Fire  Insurance  Co.,  113. 

See  Skae  v.  Moss  (note),  119. 


TRIAL  JUDGE. 

See  Costs,  etc.,  6 — Trial. 

UNDERTAKING. 

See  Injunction. 

VACATION. 

See  Appeal,  3. 


VENUE. 

1.  Change  of— ^Criminal  Cause — 
Fair  Trial — Evidence  as  to.~\ — Upon 
a motion  made  by  the  Crown  under 
sec.  651  of  the  Criminal  Code  to 
change  the  venue  from  the  town  of 
Napanee  to  some  other  place,  for  the 


trial  of  three  persons  charged  with 
the  offence  of  breaking  a bank  in 
the  town  of  Napanee  and  stealing 
money  therefrom,  upon  the  ground 
that  the  sympathy  felt  for  two  of 
the  accused  in  the  town  and  in  the 
county  of  Lennox  and  Addington, 
of  which  it  is  the  county  town,  was 
such  that  a fair  trial  could  not  be 
had  : — 

Held , that  the  rule  that  all  causes 
should  be  tried  in  the  county  where 
the  crime  is  supposed  to  have  been 
committed  ought  never  to  be  infring- 
ed unless  it  plainly  appears  that  a 
fair  and  impartial  trial  cannot  be 
had  in  that  county  ; and  mere  appre- 
hension, belief,  and  opinion  are  not 
to  be  relied  on  as  evidence. 

And,  under  the  circumstances 
appearing  upon  affidavits  filed,  the 
motion  was  refused.  Regina  v.  Pon- 
ton, 210. 

2.  Change  of — Cause  of  Action — 
Convenience  — Expense  — Right  of 
Plaintiff ’] — The  injury  on  account 
of  which  the  plaintiff  sued  was 
received  by  him  in  the  defendants* 
building  in  the  county  of  Huron, 
but  the  plaintiff  afterwards  went  to 
live  in  the  county  of  Wentworth, 
and  named  Hamilton  as  the  place  of 
trial : — 

Held , that  the  defendants’  applica- 
tion to  change  the  venue  to  Goderich 
could  not  be  granted,  the  difference 
in  expense  not  being  more  than  $40, 
and  the  number  of  witnesses  in 
Huron  county  not  exceeding  the 
number  in  Wentworth  by  more  than 
four. 

Held , by  the  Court  of  Appeal, 
refusing  leave  to  appeal,  that  it  was 
well  settled  practice  that  the  plain- 
tiff had  the  right  to  name  the  place 
of  trial,  and  his  choice  would  not  be 
interfered  with  except  on  substantial 
grounds.  Campbell  v.  Doherty , 243. 
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3.  Change  of- — Criminal  Cause — 
Fair  Trial — Riot  at  Former  Trial 
— A ffidavits  of  Jurors.] — Under  sec. 
651  of  the  Criminal  Code  the  venue 
for  the  trial  of  a person  charged 
with  an  indictable  offence  may  be 
changed  to  some  place  other  than 
the  county  in  which  the  offence  is 
supposed  to  have  been  committed,  if 
it  appears  to  the  satisfaction  of  the 
Court  or  Judge  that  it  is  expedient 
to  the  ends  of  justice,  by  reason  of 
anything  which  may  interfere  with  a 
fair  trial  in  that  county  ; it  is  not  a 
question  as  to  the  jury  altogether. 

And  where  at  a trial  of  the  defen- 
dant, at  which  the  jury  disagreed,  a 
crowd  of  persons  congregated  round 
the  court  house  while  the  jury  were 
deliberating,  and  endeavoured  to 
intimidate  the  jurors  and  influence 
them  in  favour  of  the  defendant,  and 
afterwards  made  riotous  demonstra- 
tions towards  the  Judge  who  presid- 
ed at  the  trial,  the  venue  was 
changed  before  the  second  trial. 

Where  affidavits  were  filed  by  the 
Crown  to  shew  that  the  conduct  of 
the  crowd  must  have  influenced  the 
jurors,  affidavits  of  jurors  denying 
that  they  were  intimidated  were 
received  in  answer.  Regina  v.  Pon- 
ton ( No.  2 ),  429. 


WAIVER. 

See  Counterclaim — Notice  of 
Trial,  1. 

WINDING-UP. 

See  Company. 


WORDS. 

“ Any  other  relief  over,”  in  Rule 
209.]—  See  Parties,  5. 

u Execution  issued ,”  in  sec.  92, 
R.  S.  O.  ch.  138.] — See  Execution, 
2. 


“ Extension  ” of  what  is  claimed 
by  writ  in  Rule  244.] — See  Plead- 
ing, 3. 

“ Is  given,”  in  Rule  1044.] — See 
Arrest , 1. 

“ Made,”  in  sec.  399,  R.  S.  O.  ch. 
223.]  — See  Municipal  Corpora- 
tions, 2. 

“ Newspaper,”  in  sec.  1,  R.  S.  0. 
ch.  88.] — See  Costs,  etc.,  20. 

“ Officer  or  person  fulfilling  any 
public  duty,”  in  sec.  1,  R.  S.  O.  ch. 
89.] — See  Costs,  etc.,  21. 

“ Ordinarily  resident ,”  in  Rule 
1198.] — See  Costs,  etc.,  25. 

“ Party  affected  by  the  appeal,”  in 
Rules  799  (2),  811.] — See  Appeal,  8. 

“ Parties ,”  affected  by  ex  parte 
order  in  Rule  538.] — See  Receiver, 2. 

“ Payment,”  in  sec.  49,  R.  S.  O. 
ch.  1 7 4.] — See  Solicitor  and  Client, 
5. 

“ Printed  for  sale,”  in  sec.  1,  R. 
S.  O.  ch.  88.] — See  Costs,  etc.,  20. 

“ Publication,”  of  an  award  so  far 
as  the  arbitrator  is  concerned.] — See 
Arbitration  and  Award. 

“ Satisfactory ,”  in  sec.  9,  R.  S.  O. 
ch.  81.] — See  Arrest,  2. 


WRIT  OF  SUMMONS. 

1.  Service  out  of  Jurisdiction — 
Breach  of  Contract  within  Ontario — 
Defective  Affidavit — Leave  to  Sup- 
plement on  Appeal — Terms — Amend- 
ment^- Costs — Undertaking .] — * The 
plaintiff,  desiring  to  bring  an  action 
against  an  incorporated  company 
having  its  head  office  outside  of  this 
Province,  for  breach  of  a contract, 
obtained,  ex  parte,  from  a local 
J udge,  an  order  for  leave  to  issue  a 
writ  of  summons  for  service  out  of 
the  jurisdiction.  The  particular 


550 


DIGEST  OF  CASES, 


[VOL. 


breach  upon  which  the  plaintiff  re- 
lied was  not  set  out  either  in  the 
affidavit  upon  which  the  order  was 
granted,  nor  in  the  writ  when  issued, 
nor  in  the  statement  of  claim  which 
accompanied  it  when  served  on  the 
company  abroad,  and,  looking  at  the 
terms  of  the  contract,  which  was 
made  an  exhibit  to  the  affidavit, 
there  were  two  possible  breaches 
upon  which  the  plaintiff  might  have 
relied,  viz.,  the  agreement  of  the 
defendants  to  pay  a sum  of  money  at 
a place  in  this  Province,  or  their 
agreement  to  allot  certain  shares, 
which  might  have  been  performed 
outside  the  Province  for  all  that 
was  provided  to  the  contrary  : — 

Held , that  if  the  former  were  the 
breach  relied  on,  the  action  was 
properly  brought  in  this  Province ; 
if  the  latter  it  was  not. 

An  order  having  been  made  by  a 
J udge  in  Chambers  setting  aside  the 
order  of  the  local  Judge  and  the 
writ  and  service,  the  plaintiff  appeal- 
ed to  a Divisional  Court,  which  per- 
mitted him  to  file  a further  affidavit 
making  out  a primd  facie  case  of  a 
breach  in  this  Province  entitling 
him  to  sue  here,  and  made  a sub- 
stantive order  allowing  the  service, 
upon  proper  terms  as  to  amendment 
and  costs,  and  an  undertaking  by 
the  plaintiff  to  shew  at  the  trial  a 
breach  of  the  contract  within  On- 
tario, or  be  nonsuit.  Franchot  v. 
General  Securities  Corporation  ( Lim- 
ited),  291. 

2.  Issue  from  Non-existent  Court 
— Judge — Clerk — Nullity  — Amend- 
ment— Waiver — Complete  Defect .] — 
A document  purporting  to  be  a writ 
of  summons  stated  on  its  face  that  it 
was  “ issued  from  the  office  of  the 
deputy  clerk  of  the  District  Court 
of  the  provisional  district  of  Thunder 
Bay  and  itainy  Biver  at  Bat  Port- 


age, in  and  for  said  district,”  and 
was  tested  in  the  name  of  F.  F., 
“Judge  of  our  said  Court,  at  Port 
Arthur,”  the  14th  April,  1898. 

It  is  provided  by  sec.  90  of  B.  S. 
O.  ch.  109  that  when  a provisional 
judicial  district  is  composed,  as  here, 
of  two  territorial  districts,  the 
Lieutenant-Governor  in  Council  may 
by  proclamation  declare  that  the 
junior  district  shall  be  detached  and 
erected  into  a separate  provisional 
district. 

By  proclamation  dated  the  21st 
February,  1898,  it  was  declared  that 
on  and  after  the  4th  April  then  next 
the  district  of  Bainy  Biver  should 
be  detached  from  Thunder  Bay  and 
erected  into  a separate  district. 

The  writ  was,  in  fact,  issued  by 
the  person  who  was,  before  the  4 th 
April,  the  deputy  clerk  of  the  Dis- 
trict Court  at  Bat  Portage,  but  at 
the  time  of  the  issue  no  Judge  or 
officers  had  been  appointed  for  the 
District  Court  of  the  new  district. 

The  defendants  entered  a condi- 
tional appearance,  pleadings  were 
delivered  entitled  in  the  District 
Court  of  Bainy  Biver,  the  defen- 
dants in  theirs  objecting  to  the  juris- 
diction ; and  the  case  came  on  for 
trial  before  the  Judge  of  the  District 
Court  of  Thunder  Bay,  at  Bat  Port- 
age, who,  the  defendants  again  object- 
ing, directed  all  amendments  to  be 
made  to  get  rid  of  the  objections, 
and,  after  a trial  with  a jury,  gave 
judgment  for  the  plaintiff  : — 

Held , on  appeal,  that  the  writ  was 
a nullity  and  incapable  of  amend- 
ment so  as  to  make  it  good ; that 
the  defect  was  such  as  could  not  be 
waived  by  the  defendants  ; it  was  a 
complete  defect ; and  the  proceedings 
should  be  stayed  in  toto , and  the 
plaintiff  ordered  to  pay  the  defen- 
dants’ costs  from  the  beginning. 
Hewgill  v.  Chadwick , 359. 


XVIII.] 


DIGEST  OF  CASES. 


551 


3.  Service  on  Foreign  Corporation 
— Business  Within  Ontario — Ser- 
vant— Agent — Rule  159 .] — Aforeign 
corporation  engaged  in  building 
bridges,  which  were  partly  in  On- 
tario, had  a temporary  office  in  On- 
tario, in  which  their  foreman,  and  a 
man  under  his  immediate  direction 
and  control  and  subject  to  dismissal 
by  him,  whose  duty  it  was  to  keep 
the  time  of  the  men  employed  in  the 
work  and  to  pay  their  wages,  attend- 
ed to  the  office  part  of  their  duties. 
The  corporation  sent  this  man  money 
which  he  deposited  in  a bank  in 
Ontario  to  his  own  credit,  and 
chequed  it  out  for  wages  and  for 
other  purposes  of  the  corporation. 
After  the  work  had  been  suspended 
and  the  foreman  had  left,  this  man 
was  in  Ontario,  under  directions 
from  the  corporation  “ to  clean  up 
everything,”  and  while  so  there  was 
served  with  the  writ  of  summons  in 
an  action  for  negligence  in  the 
erection  of  one  of  the  bridges  outside 
of  Ontario.  Upon  being  examined 
as  a witness  by  the  plaintiffs  he  said 
that  he  was  the  chief  clerk  in  On- 
tario, though  there  “ wasn’t  much 
clerkship  about  it — 

Held , that  he  was  a person  trans- 
acting business  for  the  company, 
within  the  meaning  of  Rule  159, 
and  was  to  be  deemed  an  agent 
thereof ; and  the  service  was  effec- 
tive. 

Decision  of  Meredith,  C.J.,  re- 
versed. Murphy  v.  Phoenix  Bridge 
Company , 406. 

4.  Renewal — Withholding  of  Evi- 
dence— Statute  of  Limitations .] — 
Where  orders  were  made  from  time 
to  time  renewing  a writ  of  summons, 
and  it  appeared  that  the  plaintiff  all 
the  time  knew,  but  did  not  disclose, 
where  the  defendant  could  be  served, 
and  the  Statute  of  Limitations  had, 


but  for  the  renewals,  barred  the 
plaintiff’s  claim,  the  orders  were 
rescinded,  upon  an  application  by 
the  defendant  under  Rule  358,  after 
the  orders  had  come  to  his  knowl- 
edge. 

Doyle  v.  Kaufman  (1877),  3 Q.  B. 
D.  7,  340,  and  Hewett  v.  Barr , 
[1891]  1 Q.  B.  98,  followed.  Mair 
v.  Cameron,  484. 

5.  Service  on  Foreign  Corporation 
— Business  within  Ontario — Servant 
— Agent — Rule  159.] — A writ  of 
summons  may  be  served  in  Ontario 
upon  a foreign  corporation  in  a case 
where  service  out  of  Ontario  is  not 
authorized  by  the  Rules ; but  in 
such  a case  it  must  appear  that  the 
corporation  are  carrying  on  business 
in  Ontario  in  such  manner  as  to 
render  them  subject  to  be  deemed 
resident  within  Ontario ; and  the 
words  of  Rule  159,  “a  person  who 
transacts  or  carries  on  any  of  the 
business  of,  or  any  business  for,  any 
corporation,”  mean,  at  the  least, 
some  person  who  is  an  agent  of  the 
corporation,  who  transacts  or  carries 
on  here,  or  controls  or  manages  for 
them  here,  some  part  of  the  business 
which  the  corporation  profess  to  do 
and  for  which  they  were  incorpor- 
ated. 

And  in  this  case  the  defendants 
were  not,  at  the  time  of  service  of 
the  writ,  carrying  on  any  of  their 
business  in  this  Province  in  such  a 
manner  as  to  warrant  a finding 
that  they  were  then  resident  here  ; 
nor  was  the  person  served  with  the 
writ  such  a person  as  is  described 
in  the  part  of  the  Rule  quoted. 

Decision  of  a Divisional  Court, 
ante  3,  reversed,  and  order  of  Mere- 
dith, C.  J.,  ib .,  restored.  Murphy 
v.  Phoenix  Bridge  Company , 495. 

See  J udgment,  3 — Pleading,  3. 


The  following  Rules  of  the  Supreme  Court  of  Judicature 
for  Ontario  were  made  on  the  10th  December,  1898  : — 

1.  That  the  following  Rule  be  substituted  for  Rule  782 
of  the  Consolidated  Rules,  viz. : “ 782.  Where  there  has 
been  a trial  with  a jury  an  application  for  a new  trial, 
whether  made  for  that  relief  alone  or  combined  with  or  as 
an  alternative  of  a motion  under  Rule  783,  may  be  made 
to  a Divisional  Court  or  to  the  Court  of  Appeal.” 

2.  That  the  following  be  added  to  Rule  783  : “ (3)  The 
foregoing  provisions  of  Rule  7S2  and  of  this  Rule  are  not 
to  restrict  or  affect  the  power  of  the  Court  of  Appeal  to 
direct  a new  trial  in  any  appeal  where  such  relief  appears 
just  and  proper.” 
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